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PREFACE. 


The  following  work  is  tbe  result  of  an  attempt  to 
collect  and  arrange  in  a  systematic  view  tbe  cases 
relating  to  bequests  of  personal  property.  Few 
subjects  can  perhaps  be  found,  upon  which  the 
authorities  are  more  numerous,  or,  to  all  appearance, 
more  frequently  contradictory.  In  many  of  them 
also  the  decisions,  grounded  upon  the  special  Ian- 
gnage  of  each  particular  will,  have  afforded  little 
or  no  illustration  of  any  general  principle.  Of  the 
most  important  of  these,  however,  the  author  has 
given  a  short  statement,  in  the  hope  of  rendering  his 
book  as  practically  useful  as  possible ;  while  he  has 
contented  himself  with  merely  referring  his  reader  to 
those  others,  which  he  thought  least  likdy  to  be  of 
any  service  as  a  precedent  or  guide  in  future.  It  is 
scarcely  to  be  expected  that  any  practical  work 
sbould  be  altogether  free  from  errors  or  imperfec- 
tions :  should  any  be  found  in  the  present  treatise, 
the  author  has  only  to  plead  in  excuse  the  labour 
consequent  upon  tbe  extent  of  his  task,  and  the 
difficulty  arising  from  the  contrariety  of  judicial 
opinions. 

•i.  Pour  Covet,  Tkmplb, 
Mag.  1828.        .,-••' 


CONTENTS. 


CHAPTER  I. 


• 


OP  THB  NATURE   AND   DIFFERENT   KINDS   OF    LEGACIES. 

Sect.  ] .  Of  General  or  Pecuniary  Legacies  .     .  1 

I.  Of  a  Ijtga/cy  in  general^  its  Defini- 

tion^  Fomij  ^c ib. 

II.  Of  Trusts  in  Equity  .     ....  3 

III.  Of  Bequests  hy  Implication       .     .  10 

IV.  Of  nuncupative  Gifts       .     .     •     .  \% 

Sect.  2.  Of  Specific  Legacies 16 

Sect*.  3.  Of  Residuary  Bequests 30 

I.  Of  the  Effect  of  a  Residuary  Clause 

in  a  Will  of  personal  Property     .  ib. 

II.  Of  the  Executors  Right  to  an  tm- 

disposed  Residue 36 

Sect.  4.  Cf  Donations  Mortis  Causd    .     ^     .     .  55 

CHAP.  II. 

OP   LEGATEES. 

Sect.  1 .  Of  the  Capacity  of  different  Persons  to 

take  hy  Will 60 

I.  Of  Persons  capable ih. 

II.  Of  Persons  incapable  ;  and  herein  of 

Gifts  to  Charitable  Uses      .     .     .70 


• 


VI  CONTENTS. 

Sect.  2.  Of  describing  Legatees       89 

I.  Of  uncertain  and  mistaken  Descrip- 

tions       •     •     •     • ih^ 

II.  Of  the  Import  of  the  generaiTerms^ 

Heivj  IssuCy  RelatianSj  and  the 
like 105 

III.  Of  Persons  bom  cfter  the  Date  of' 

the  Will,  or  Diath  of  the  Tes- 
tator      . .  123 

CHAP.  III. 

OF   CONDITIONAL   LB6ACIB&. 

Sect.  1.  Of  express  Conditiotis 131 

I.     Of  the  various  Conditiofis  tn  general 
tfiat  may  be  annexed  to  personal 

Bequests       ib. 

1 1    Of  Conditions  in  Restriction  of' Mar- 
riage in  particular 144 

Sect.  2.  Of  implied  Conditions 163 

I.  Of  Lapse ib. 

II.  Of  vested  and  contingent  Legacies,  171 

III.  Of  Election 186 

CHAP.  IV. 

OF   CONSTRUCTION. 

Sect.  1.  Of  general  Rules  in  the  Construction  of' 

Wills .194 

Sect.  2.  Of  the  Construction  of  certain  Words 

most  commonly  used  to  describe   the 
Property  bequeathed 208 

Sect.  3.  Of'Joint'tena7icyandTena?icyincotnmonj226 


>i    wa     — 


CONTENTS.  VU 

Page 

Sect.  4.  Of  absolute  and  qualified  Interests     .     .  234 
Sect.  5.  Of  Satisfaction 248 

CHAP.  V. 

OP    REVOCATION. 

Sect.  1 .  Of  express  Revocations  ...*..  256 
Sect.  2.  Of  implied  Revocations      .     .  .261 

I.  Cf  the  Ademption  of  pecuniary  Le- 

gacies      .     .    ib. 

II.  ()f  the  Ademption  of  specific  Legar 

cies 266 

CHAP.  VI. 


• 


OP   I^AYMENT. 


Sect.  1.  Of  the  Persons  to  whom  Legacies  are 

to  be  paid;  and  herein  of  the  Equity 

of  married  Women  to  a  Provision      .  276 

Sect.^2.  Of  the  Time  and  Rate  of  Payment      .  286 

Sect.  3.  Of  Interest  and  Maintenance  ....  295 

fi¥:CT.  A.  Of  Assets 317 

I.  Of  personal  Assets ib. 

II.  Of  real  Assets 323 

III.  Of  exonerating  the  personal  Estate,  345 

IV.  Of  marsliolling 357 

Sect.  5.  Of  the  Executor's  Assent 363 

Sect.  6.  Of  presumptive  Payment 368 

Sect.  7.  Of  Abatement  and  Refunding      .     .     .  369 

I.  Of  Abatement ib. 

II.  Of  Refunding 378 


VUi  0OKTENT8. 

CHAP.  VII. 

OP  SUITS    FOR   LEGACIES. 

Sect.  1 .  O/  the  Jurisdiction  of  different  Courts^  382 

Sect.  2.  Of  Parties  to  Suits 388 

Sect.  3.  Of  Costs 392 

Appendix   of    Legacy  Duty  Acts  and 

Decisions 399 


INDEX  OF  CASES. 


N.  B.  '*  o.*'  always  follows  the  name  of  the  plaintiff". 


^s\ 


^ 


Page 

Abbey,  Hancox  v 353 

Abbot,  Bridge  o.  32.113,114.187 

,  Cary  o. 89 

o.  Massie 100.  137 

Abbott  V.  Abbott  .... 43.  .50 

,  KeDnell  v.. . .  31.  103.  335 

Abingdon,  Prowse  v, .  . .  174.  362 

Abney  ».  Miller 271 

Acherley  9.  Vernon. .  60. 139.  307 

Ackerman  o.  Burrows 170 

Acklom,  Vanderzee  «...  163.  182 
Ackroyd  v,  Stnithson  ....  33.  334 

Ack worth  v.  Ackworlh 248 

AcmoQty,  Clare  v ,.  . .  140 

Acton  ©.  Acton 371 

,  Hal«t? 261.266 

Adair,  Maitland  o.  .  .30.  112.  166 

Adam,  Wilkinson  v 66.  70 

Adams  v.  Gierke 287 

,  Bp.  of  Hereford  v.  82. 93 

and  Lambert's  case. . .    87 

V.  Lavender,  250,  251. 463 

V.  Meyrick 347.  350 

«.  Peirqje .  277. 279 

Adamson  v.  Armitage 61. 242 

Adderley,  Gillaume  v 20.  24 

AddiDgton,  Reed  v 215. 

Agar,  Chamberlain  v 14 

Airey,  Ellison  v.  . .  124.  1i9;.  329 

Aislabie  p.  Rice 156 

St.  Albans,  D.  v,  Beauclerk. .  206 

,  Ld.  Deerhurst  o.  238 

AkodL  V.  Eames 290 

o.  Elten vll6 


Patge 

Alcock  V.  Sparhawk 327 

Aldridge  v,  Ld.  WaUscourt  . .  350 
Alexander,  .Gillespie  t> 207 

* 

,  Huggins  v.. .....  190 

V.  M'CuUock 246 

Alford  c.  Green 26.  202 

Alkinson,  Wingfield  v 43.  53 

All  Souls  Coll.  o.  Codrington,  18 

Allaire,  Bourdillon  v 284 

Allan  V.  Backhouse 331,  333 

Allen  V.  Allen 216.221 

.  . . ,  Barnes,  v 176 

.  . . ,  Brown  v 16.  371.  375 

.  . . ,  Bullen  V 314 

...  0.  Callow 134. 168.  207 

. . . ,  Edwanls  v 115 

. . . ,  Farthing  v 235 

. . . ,  James  v 9 

.  . .  r.  Poulton : .  187 

. . . ,  Taylor  v 386 

AUeyn  t?,  Alleyn 252 

Alsop,  Webster  o 350 

Alterly,  Smith  o 340 

Alvares,  Franco  v 139.  161 

Amend  v.  Fotherbie 388 

Ames,  Prichard  v 61 

Amesbury  o.  Brown 352 

Amherst,  Bate  v 94 

Amhurst,  Povey  t? 280 

Amos  v.  Hofner 150 

Amyatt,  Jacobs  v 240 

Ancaster,  D.  v.  Mayer.  .348.  351 

Anderson  o.  Dwyelr 299 

,  Pelham  v. 79 


1NUI&3.    or    CAKKS. 


Page 

A&dersoD,  Rudstone  v ^  •  5271 

Andrew  t.  Clark 39 

,  Maddison  v. . . . 183 

. .  c.  Wrigley . .  /. 3«3 

Ajidrewa  v.  Dobson 99 

V.  Emmot 200.  209 

... ,  May  t; 177 

.,i V.  Partingtoa . .  187.  313 

Androvui  v,  Foilblanc 33.  52 

Angersteiti  v.  Martin 302 

Afigleeea,  Lord,  Clark  v 391 

,  Phipps  V 294 

Ailnesley,  Heygate  v 64 

Anonymoa8,(2  Ro1LRep.l34.)174 

...... (2  Vent.  347.)..  176 

..........   (2  Vent.  349.)..  351 

(iSalk.  153.)  ..341 

.. (2  Ch.  Ca.  4.)  . .  358 

.;,  ..   (2Ch.Ca.207.)319 

.w (1  Freem.  301.)  185 

(1  Freem.  302.)  145 

(2  Freem.  22.)  29. 

352.  368. 391 

; ..•..   (2  Freem.  23.)    367 

..~. ...  (2  Freem.  64.)    288 

.v\  -  .V  .. . .   (8  Freem.  137.)  380 
•\  K  . .' /• . ,   (^  Freem.  192.)  327 

. : ; X.  (2  Freem.  207.)  314 

'.  /.  /.  (2  Freem.  212.)  .  43 

...:......   (2  Freem.  272.)  .17 

; .  (Pr.  Ch.  597)  . .  142 

......^. ..   (fi  Vin.Ab.289.)109 

;.:  (1  Ver.  104.)... 331 

..; (1  Ver.  162.)...  380 

...;..  <l  Ver.  2610...  390 

,-, (2  Ver.  133.). . .  369 

..,-   (2Ver.  405.).  ..370 

,U (Gilb.  E.R.  15.)  187 

.  S  A  .>. '. .  V ;  (Mqs.  15.) 293 

A.   (Mos.  41.) 311 

_ (I  P.W.  207.)..210 

. .  . ... . .  .  V  (1P;W.327.)  108.109 

(3Cox'sP,W.389.N.) 

■"J  330 


Pag* 
Anonymous,  (1  Atk.  491.).  < .  379 

(12  Ve$-  4.). ...  385 

(9  ftrt  210.)  V,. .  369 

(1  Mad.  36;)..  .111 

(3ISw«ii8t;400.N*>li 

,  Warter  p 310 

v.Wilkiomi }tl 

Ansell,  ex  parte.  *,,,..  x' 71 

Appleton,  Cary  v.. . . .  i 331 

Apreeee  v*  Apreeoe^ ....%....  29 
Ardesoife  v.  Bennat  . ... .  187. 192 
Ardovin,  Duhamedii^*..  .  .30. 115 

Ariel,  Tidwell  c- .,:,. 164 

Armitage,  Adamgoa  ^..  ^.  <$1^  94S 
Armstraog  ««.£ldH^»  ^  ^ ., . ,  999 

AmaU  i>.  AroAld 267 

Arnold  ».  Clwipman,  75. 197. 317 

339. 362 

^JMidd.A.. 169 

.....  r.  Preat^Q 66 

A^m,  L^gfgejtJ. ., 36 

Ash,  Parker  V\ 259. 368 

Ashburoer,  FJfitoher.v 333 

tf.*Ma^guire,  21. 26. 268 

269 
Asbbumham  v,  Bradsbaw  ...   86 

Asfaby  t7,  Palmer 333 

Ashe,  Maxw^  a i .  320 

Ashfield  o.  Ashfield .,;.......  346 

Ashley  v..BaiUie , , 157.  322 

r.  Ppcock.  .,.'.*  i .  ^  •• .  371 

Ashtoa  «.  Ashlon 28 

tj.  Dawson. .........  58 

^TraffordtJ ,...119 

Ashwcll,  Sear  t?.  > 352 

Askew^.Cansy  r.  >..... .  187. 2j39 

. .  { .t.  y  Dii^woU  V .  268 

Askiwn,  ^^pr^  V, 330 

Aispinall  v.  Petvin 11 

AsUfl^t?,  Powjfc , 325 

Ast01iV(4uH<Q|-  .J r  y   150 

.  V , .  ,'tJulpepper  r .,.  '^2. 358 

•  •  ^  J^  4  Ha9(9|^  tf.*  •••••«..••  •  132 
Asytum,  the,  Mellish  i\  . . . . .    75 


INDEX    OP   CA8B». 


Xl 


Page 


P«g« 


Atkins  9.  DftwiMiry 63. 278 

.-....,  D.  -Pevon  0. 377 

. .  «.  Hleeocka 146.  180 

«....0.Hffl.. 387 

Atkinsoh,  Dylfiftock  v. 281 

, . »  Grayson  0 81 

..^...  .^iiensbawv. 80 

.  .w 1^.  Henshaw 385 

1                ,HiU0 42ft 

o.F^ice 10. 176.23ft 

f>.  Tvarttet ... . . .  307 

*...*..  f>.Wehh 251 

A ,  Wakiosone. 38 

Atkva^.  WrkrBt  u 3.  8 

Attorney  General^  Ghibb  f. . .    88 
p.  GouldinflT^ 

2. 33.  85 

V,  Griives,  75 

.  76.  362 
0.Grote,  200.220 

r.  Gtitse ....    88 

.  / «.  Hall ^ 

» 

.  .P.Harley,76.207 

. .  0.  Hartley  . .   77 
.  0.  Hayes  . . .  308 
, .  0.  Heartwell. 

y 

86. 197 
.  «f.  Herrick. .    90 

Al*DiiieyG6ti«vftlo.'&aeqfaiis>   432 
.'..-. V,  Baxter.  87. 93 

.     .               •'    Hirkfiniin. 

89.  92.  167 

7Jk  ;.;-.-.  iX  *  .•■.  i  Bayfis  «.  92. 9ft 
^-•-  »                                              100 
A 0,  Bdalson. .  399 

. .  M.  Hinxman. 

85.201.395 
0.  Holford. .  431 

:'.' . .  r.  Berr yman,  93 

/....... 0.  Bowles,  76. 79 

0.  Hooker  . .   38 

0.  Hudson.  91 

;;..:.; .0.  Bradley..   86 

.\  ;  0.  BaokkiDd.  109 

379 

p.  Hughes . .    88 

^ 0.  Hurst.  93.  362 

.....^.•.. ..  ....0.  B«ry 198 

. . ; 0.  Caldwell.  76 

...•••«.  ^a... 

a  0.  Hyde .  • . .  79 
.  0.  Johnstone.  35 

362 
;..'... 0.  <3aKe ....  396 

0.  Jones,  382.402 

,!., 0.  liord  Ca- 

; . . .  0.  Lloyd. ...    86 

,         M  T^aHv  Man. 

•        vendish  ...:... 420 

. .-. 0.  Bisfaiii^  of 

Chester 83 

.......  X .  1  . .     0.  Clarke.  82.  90 

ners . . . 

429 

.  0.  Martin ...  362 

tf.Meyrick..   75 

*.  Milner . . .  177 

0.  Cock  ....   89 

/.. ^ :  0,  CoekeielL399 

0.  Minshull,    93 

, » 0.  Ctfmbe* . .   88 

.0.  Ld.  Mount- 

A^'l  *^* . .  ......  0.  Coittber. .    90 

morris. 

362 

?A^ 0;C<iQperiCo.  93 

;V>. 0.  Crisiiin,  124 

J'                            m 

:':KK  ..;.......  0.  DAvies,  79. 85 

.  L  •.» «  DdWtkiBst^ 

.  9.  Af unby. . .    83 
,  0.  Nash  a  a  a .   79 

. ,  Newland  r.  277 
.0.LordNew^ 

pdrt. .  . 

•a'..     «•».     ...a. 

Oxford. 

k/. 

-^^^  ^*-               •    ••    'i    86; 27k 
.>. ,  Dc^HSf  b>.  109 

"•:    '•-  •  '      179 

.0.  Bishop  of 

.a       83 

.0.Furkin^S2.UO 

Xii 


INDSX    OF   CA8BS. 


'AttofUey  General  r.  ftrsons. .   dS 
;.,P6w€U»...   90 

~. r.  Power ...    89 

:- -v.  Price,  90;  109 

.• f».  Pyle. .  93.  «68 

w.  Ranee  ...   90 

o.  Robiiu,  372 

873. 375 

:,v.  Ruper,  83.277 

. . . : ».  Ryder  . . .  390 

: , . . .  i^.Stepney,  84.93 

. .  .' r.  Stewart . .  86 

9.Syderfen,91>92 

r,  Taocred . .   85 

. . « 0.  Thompson, 

295. 306 

f).  Tomkins, 

52.76.362 

9.  Tyndall,  76 

362 

: .  t . , f^.Wansay. . .  93 

r.Ward,  74.  75 

258. 334 

.■  . 

> .- cf.  Ld.  Wcy* 

.     mouth 75. 362 

[ , V.Whitchurch,  85 

, r.Whorwood,  86 

,-...,  .^ .  .&, Williams. .   80 

\ .;t>.E.Winchel- 

sea 75.362.392 

(  Auhieryi  Pro  v.  Edinburgh  o..  .387 

,^dley,  Jee  » 124.  237 

Atis^.  Daviea  n 312. 315 

^ » •  . . . . ».  Halsey 160. 325 

j^velyn  ».Ward 28 

,  Awbroy  v.  Middleton 325 

/  Aw^,  Milsom  p^ 246 

,  A^se  V,  Melhuish * 234 

Aylesbury,  Lady,  Popham  ».  210 
Aylesford,E.,  Northumberland  r. 

139.  192 

Aynsworth  r.  Pratchett 308 

Ayscough,  Newton  o.. . .  144. 230 
Ayton  V.  Ayton 126 


B 


fttf* 


Babington  tf.Oreeowood,  186 199 

Haccbus,  Att.  Gen.  ts 432 

backhouse,  Allan  v 331, 332 

Bftckwdl ».  Child 267 

Bacon  f.  Clerk. 297*  331 

,  M'Leroth  v. ....  1 112. 209 

Badcock,  Harvey  »....: 216 

Baddeley  v.  Leppingweli ....  197 

Badrick  9.  Stephens 2S 

Bognall  V.  Stokes 384 

Bagot,  Browncker  v. .  .:.,..  23f 

Bagshaw  v,  Newton 393 

Bagwell  ».  Dry -. . .  33. 40 

Bailey  v.  Hammond 381 

r.Wright ,  ....112 

BailUe,  Ashby  »,. .......  157-  322 

r.  Butterfield . .  206 

Bally,  Davies o. . « IIS 

.  • . . ,  Snellgrove  v..  .....<.. .    5(9 

Bainbridge,  Marples  v 146 

Baine,  Willing  » ...  169. 227 

Baines*^.  Dixon 332 

Bainton  ».Ward 345 

Baker,  Birch  v 268 

,  Cantwell  ^ 79 

,  Higham  0 11 

,  P^sons  V 3 

,  Richards  v 223 

,  Shanley  v.  31,  32. 76,  246 

,  Stanley  n 64 

,  Toplis  V 166 

Baldwin  0.  Kanrer  .....  124.  239 
Baldwyn  v,  Johnson. . . .  226.  227 

Balguy  V.  Hamilton 238 

Ball,  Forbes  v , . . . .    ''3 

. .  . .  o.  vriiver.  ......f^^.f..  995 

......  Smith. ......,.;....    44 

Ballard,  Barnes  t> ; .  232 

,  Sanders  9 226 

Bamfield  v.Wyndham  .  .346.  350 
Bank  of  England  v,  Luna . « .  364 

r.Moffat...    id, 

».  Parsons. .    id. 


INDBX  09  CASm. 


jOk 


Page 
Bank  of  £nglatid«  ftanon  v.  364 

ffuib/Freeiiiaiitte'# •  264 

BsDiier^  Highway  Vf.;.  ......  IBf 

tloaBio^,  Ceoj*  1^. '    1 

iMNuiister,  Haley  9.. :  31 .  309, 318 

..... ..;,LeMaitre« 4 

ftansoa,  Grove  «. . : 379 

Wsrber^  CockeMll  o. . .' 994 

Barclay  v.Wtiinwriglit . .  907. 804 

tikrford  V.  Street: «43 

Bargeman,  Scott' v. IS 

Ikxker,  Greening  t) 297 

r.....  r.LeaV.. 199 

.......  Malimr 194.182 

.     . .,  V.  Rayner'. ;  * ;  i 970 

,  Rudge  ©..; 939 

.  .  .\  : ,  Stamper  v 63 

Itarkham  v  Dorwine  ..'.....  959 

Sarksdale  v.  Gilliat : ...  994 

%irley.  Cruse  c. ; 179.  334 

Barlow  V.  Bateman. . . 109 

,  Errat  V 309 

«.  Grant 141.311 

.• r.  Salter ". 941 

Barnard,  Ranking  ».  . . . 977 

,  SitweU  tr.. . .  . .  309. 303 

........  Sprang©  v 5 

Bamaniiston  v.  Faiie 169 

Baniea  v.  Allen 176 

. .  V.  Ballaid 939 

.......  Harris©.. 83 

". ,  Hoare  v 139 

©.Patch..' 115.199 

V.  Rowley 943 

...;..,  Skey  «..:.:.......  189 

Baron,  Pearce  v . . .  390 

Blarret  ©.  Beckioru  •' 959 

,  Warner  © 384 

Barrington  v.  Hereftjrdl .'.:..  3SS 
..... ... .  ©.  Tristani . .  107. 195. 

999.  399 
Bandw,  Dean  6f  Christchurch 

V / 18 

V. . .'. .  ©.Oreenough '; . . .  14. 393 


Barry^  Brodie  v 18^.  193 

Bartholomew  v.  Meredith' . . .  987 

Bartlett  ©.  HoUister 194 

Barton  v.  Barton 15p 

©.Cooke,  96.  141. 399. 393 

,  Newman  © 379 

©.Wilcocks 395 

Basset  ©•  Basset 174 

,  Coxe  © 6 

Bastard  ©.  Stockwell 383 

Boston,  Oglander  © 64 

Batchelor,  Bennet  © 59 

©.  Searle.' 45.  53 

Bate  V.  Amherst 94 

,  Southoose  © 40. 43 

Bateman,  Barlow  © 109 

Batteley ©. Windle 40 

Bathurst,  P^ck  © 346 

BaUford  ©.  Kebbell 173. 180 

Batten  ©.  Earnley 989. 999 

Batty,  Thomson  ©. . «. 56.  386 

Baugfa  ©.  Read,  96. 189. 964.  399 

,Ward© 187.199 

Bawden,  Binfbrd  © 983 

Baxter,  Att.  Gen.  © 87. 93 

,  Jemegan  © 989 

Bayard  ©.  Smith 189. 931 

Bayley  ©.  Bishop. . .  177. 197. 943 

©.  Powell 45 

©.  Snelham 66 

Baylis  ©.  Att.  Gen 991 9d.  100 

Bayly,  Semphill  © 147 

Bayne,  Trimmer  ©.  964,965.361 

Baynton,  Perkins  © 998 

.* ,  Perkyns  © 300 

^ach,  Hnrst  © 59. 905. 907 

Beachcroft  ©.  Beachcroft,  70. 395 

Beale  ©.  Beale 1I7 

. . . . ,  Jones  © ~.  : .  108 

.... ,  Plume  © 389 

Bean,  Owens  © 91 

Beard  ©.  Westcott .' 935 

Beatson,  Att.  Gen.  ©...'! 399 

Beauderk,  D.  St.' Albans  ©.  . .  906 


Jdk 


'r^fDex  of  casks. 


'■  3  ^  Page 

B«aaclcrk,  Doe  t 169 

Beirafort  D. «.  Dttndooald . . .   9.0 

.     ,  Lady  GmnTille  v.  44^ 

45, 46. 63 

Beftumono.  Stock. 12 

Beaumont  v.  Fell 97. 99 

. . ,  Geary  v. 321 

,  Stackpole  v.  148, 149. 

Beaver,  Lyna  v 53 

Beck,  Hale  v. 10 

. . . . .  ©.  Rebow '. . .  221 

Becket  v,  Becket 69 

Beckibrd,  Barret  v 252 

.... v.Tobin SO7 

Beckky  v.  Dorrington 388 

Biedford,  Carr  c. .    109.  Ill 

.i.e..  Dommett  v 133 

Ued^%\\,  Townley  v 74 

Beechi  Chaworth  v 2. 20. 23 

Be^um  V.  Bboth 371 

B«ny,  ex  pai^ 63 

Bettr.  Coleman 264. 266 

• . ..  Vi  Pbyn 222.  224 

. , .  >  Powell  V 278 

»..  ,SilG0xv, 121 

• . .' ,  Statliam 141 

BMbis  ihErwin 152 

......  r.Uthwtttt.. ..261 

mBk  1^.  Bella 374 

£d^^.Mitchel8oo 234 

BMdh  o.  Biles 325 

B6ndlo^e6,WainWrSght «.  347.350 

Bi^gough  1^.  Walker 264 

Binn^  Ardesoife  ......  187. 1^2 

.  .'iU  .  i  V.  Batchdor 62 

.f';^..ihDai««. ..........   60* 

.  ."fc ;". . ,  Roberts  e. 262 

. . ; . .  w  ».  B.  Salbbury  .....  152 

.  .^;  .;  . ,  Thomas  ...........  249  ' 

B«Mett^.€Mle. . . .........  1 15 

.  :J^IK  . .  V.  HonyWdod. .-. .  64.  M9 
.  .TV: . .  9.  JacksM . . .         . .    13 

..::..,Ud»«.......22S.299 


Bennett,  RosewcU  t'.  .....  ..^tM 

Benson  v.  Maude. ....  .^.  30Oi  30Sf 

,PHint> ..232 

Benily,  Bracken  v.. ...... .  .293 

Benyon  0.  Benyon '.  206 

t>,  Maddison 175 

,Pjttt? !..;.:  228 

Beresfbrd  v.  Hobaon 286, 286 

,Liket7 280.286 

Berisford,  Dakins  « :    62^ 

Berkeley,  Clarke  *.  ...    ....  Ih6i 

,  Hunt  V 3(3. 2St.  293^ 

,  Hussey  tr. .  96. 113. 116 

Bernard  v.  Montagulf . '. )  l07.'132| 
Bemardistone,  Gibbs k,'. . .  ."2S6' 
Berrige,  TraflFord  ©.'..''. ....  tli^ 
Berry  r.  Askham. . . . .'. .: :  . . 3*6^ 
..;.%.  Usher  . . . . '. . .  :317r  3SS* 
Berryman,  Att.  Gen.  v„  .'    . ';;  9JS' 

Bertie,  Dormer  v . ;  '5^ 

Bescciby  c.  Pack ...  .218^ 

Best,  Brent  « .....321* 

» . . . ,  Stratton  v ....*.  189 

Bestland,  Rlount  v hh.  186 

Bethell,  Vernon  v .'.  139 

Bevan,  Ommaney  v.. ...... .  224 

Bibby  ©.  Coulter 56 

Bibin  r. Walker t' 

Biddall,  Taylor  v •    •  •  1« 

Biddulph  V.  Biddu^ih  ...!!...  333 

Bigg,  Brown  v 176. 333 

Biggleston  o.  Grubb 261. 2(l6^ 

Bignal  v.  Brereton 299  ' 

Biles,  Bench  «. . , 326  ' 

Bill  V.  Kinaston .493  ' 

JBiUing  V.  Dacres 186  ' 

Billings  «.  Sandom .....  197.  ^^6  ' 
Bfllingsly,  Lady  Shore  v..  .\ : 82?^' 
Biillngdey  v.Wills  . . .  .  \ . . .  181 
Bilson  V.  launders/  ^6.^€,^iSt 
Bindon,  Lord,  t.  B.  Sufi^lk . ;  229 
Binflfeld,  Vigrass  v. . .  :\ .'.  1 . '. Si^l^•^ 
Bmfcml  9.  Bawdetf  ....:'  ...  283  ^ 
BiOgfaaiD,  Wheder  «. . . .  145. 160 


:m 


~J — -.        - 


l]«D«X    OF  CA8U. 


hmy^a,  Soundy  v 293 

'  ^h.  9.;Baker.  . . , . . .,.,...  26a 

.<.*., ,  Sherrit  v 390 

. .  , . .  r.Wade w .  7»  178 

B^ti  V.  Hooper  .  ^ , 26X,  262 

V.  Hunsdqn 12 

.^  ...  V.  Le  Fevre .....:. 31 

....>!>.  Lpckey l^O.  3X5 

. . , .  ,  Wforlejr  v.  27. 169. 226. 299 
Bkkhead  v  Coward  ..«.;...  167 

BlrBiingham  v.  Kirwan 5^5 

Bi$bop»  B^ley  r,. ,  177- 197. 243 
. . . . .  ^  Sher?fr  v u  129. 198 

BIb^MU  Lo%  f ,,  •  lU.  179. 238 

Blackburn,  CoUisi} 309 

^pokier  «.Webb ..122 

Bkekman,  Wyth  xu  lOJ,  115. 123 
Black»baw  v.  Rogers . , . 376. 3/8 

BUickwood  v,  I^ords* .; '281 

B^ac^en,  Foster  v. 362 

IJlagrave,  Moor  o.  > .,. » 391 

BJake  v.  Blake^ ^ .  319 

p « « . «.  Bunbury ,  J  86 

. « , ,  .Clarke  v 65 

^, , ,  r.  Jones 391 

. .  ^,  Vandeigui^ht  9. 234 

, , . ,  Woodman  v 162 

Biamire  v.  Geldart 175 

Bhnd  V.Bland :.  ..     5 

.......  V,  Lfamb 1 1. 36 

V.  Wilkins. 339 

Blandlbni  v.  Thackerell . . .  81. 84 

Bbteh  o.  Wilder 330 

Bletaoe^  Carter  v 172.  IBO 

Blew,  Marshall  ^ 248 

B^gb  V.  £.  Damley 369 

BBi^kb^m  V.  Feast .........   45 

Bkai^t  V.  %4lafid  ....;.  63^  186 

. .  ^^  J .  t*.  Burrow  ,r.  ^f  ..-j^  57-  59 
BV^eii^<^b89ipley  v. .....  108.  X67 

' '  ^t'^  •  ^'J^W^'  •  ^7>-  ^^  975 
B)9f2  «.  Bloys. .  .^  J, , . .  ,♦  V.  ♦  *  ^S 

Bhgj^l  Bootle  6.V , .  .\ .  * .  «.349  ^ 
•  -Ctfr  .5j.r.Du9n;„._.^,^*v .  nT^::^7 


Pug* 

Bo%er  V. MackeU. J^^S 

BoUand,  8119^100^0:  v. .  /,  ,jv,u4«| 

Booo.SDiUb.. .105 

Bone  V.  Cooke. 164. 169 

Bonham^D.ManGhe8ter  v.l)^«SiH| 

Bonner  v,  Bonner. I09i.344i 

Bonney  v,  Ridgard » . . . .  ^ . . .  323 

Boodle,  Parry  o 141 

Bookey,  Randall  9. 38. 43, 44.333 

Boon  V.  Cornforth 215>  2tl^ 

Boone,  Shergold  v •.  .299 

Boorman,  Gilbert  p,, 127 

Booth,  Beeston  v.. . .-. 371 

V.  Booth 146. 18a 

Bootle  V.  Blundell 349 

Bor  o.  Bor '. . .  183f. 

Boraston's  case 44S 

Borrett  v.  Deady. ...... 891 

Borsley^  Warner  o, .  .-.,..*  «Ji94. 

Bott,  Gibson,  o. . . .  297f  e99*f9a#\ 

Boughton  V,  Bougfatoo, .  18a  MI3i 

,  Brudenijl  «*  325^^1Kh 

Bound,  Fielding  v .^,'.*»  .,372  . 

Bourdillon  v,  Allaire  ...'..>  y  i  ^^ 
Boiirke  o.Ricketts . . «.. « •^<;4>3i6  ^ 
BcHirn,  Tudway  c.  . » , ».» ,,.,?,  7I  , 
Bourne  ©.  Tynte  . . .  ^.  ,^  .>  ^j(8QSa 
Bovey,  Longdale  i?.  . .  .i? . . . .  197  . 

Bowaman  v.  Reeve.  . ...  .a  «>  M4(i 

Bowdler  o.  Sniitb . » . .  i ,  ^/a  ^.^3061 

Bower,  Mitchell  c , . » ; ,  ^iSMi 

Bowe»,  Medlicot  «. .  .^  .^  ^•lU5>][ 
Bowker  o.  Hunter. ......  i\  ,1  •  45:  £ 

Bowles^  Att.  Gciji.  *.......  ^^M^v 

«. Bowks...;.,  ....118 

Bowman,  Mathews  o. « .  .>  . ,  223  . 
Bowyer  c.  Cover^  . . . .  i.: . ;{. . ,  389 
Boyd,  Cciote.u, . . .  .y .  iV  -vf .  •  W$^ 
Boyk,  Graves  « .^  . ,  139. 

»•  Bp. PeterbopM^b.^j^lMa 

Bamtqi^t».BQyi4Q^«^,  .q  .^  , .  191  , 

'....*;.  V,  PsMmpi^y^l  'ip . .  360. 
^^%y^J>eshpdy^.2^:e^,r^  .159 


•     I 


«n 


piOB^  9ff   CAMM» 


Bnbant,  D09  0 136. 1$9 

9iiice  V.  Ormond » .  395 

....  J  ScnallboDe  o^ ..,.  /371 

Brachen^  Tunstall  v < , .  ITS 

Bfiipkeii  V.  Bendy. 293 

3im:kenbury  v.Bcitck^oburyj  20^ 

BriKibuiy^  Wel4  f 122. 124 

]3ir»dford,  Bufiar  v.. .  44. 116. 169 

. , ,  Byrchall  v 31$ 

t?.  Foley ..,..359 

* , ,  Seed  V 363 

Bi«dgBte  0.  Ridlingtoii 370 

Bindley,  Att.  Geq.  v 86 

V,  PeLxoto , . .  133 

Bnidlj  v.Westcott 209*  243 

BradsUaw,  Ashburnbam  o. . . .    99 

Bradwin  v,  Harpur . « 99 

3wdy,  Willis  V 43. 46 

Biadyl^  Burridge  9 374 

Binileferd,  Cbambera  9 195 

9rfunbam,  Ring^roee  v, 128 

Braoder  t^.Brander 305 

BliiKidon  V,  Brandon 71. 112 

« . ... . « .  o.  Rpbinaoii 134 

Brangwin.  Coleawqrth  o. . . . .   44 
Aiiostrom  v,W'iVw9m  •  •  •  ^  •  ISO 

BfantoD^  Lloyd  v 150»  151 

Biasbridge  o.Woodroffe . ,. .  44. 53 

^f^se,  Pitcairne  v 96 

Bfavell  V.  PoQOck  * 186 

Bi^y  f^.Buffield 236 

Bllfnt«.Best...,.^ 321 

Birrreton,  Bignal  « 299 

Bf^csl  V.  Offley.  •..^,. .•••...•     2 
B^wtoD  V.  LK>rd  Clifikd. .....  1293 

.  *  t . . .  J  Vachril  V * . ..  .^ .    39 

BiQett  f^.Bigdeo. .163 

Bfettop  V.  Bretton 117 

«.Lethi]liev 169 

Bqewen.  p.  Brewea  < >174 

Brawer^  Hills tp  ,.* ^ . . .  36 

ihrwet«  Joelia  v 46 

BpiHi^  Jiixon  9 341 

fipiatit,  Wood  9 368 


Brkker  v.Wbatley    .,.,... . .   64 

Brickwood,  Watoon  v 347 

Bridge  9.  Abbot,  32!  113. 114. 167 

Bridges  v.  Bridges 214 

,Clent  9... ..160 

Bridgman  v.  Dove 216. 221 

Bridgwater,  D.  v,  Egerton  ...   31 

Brigbtwell,  Wallis  v 294 

Bristol,  Lord,  v.  Hungerford,  «43 

Bristow  V.  Warde 191 

Britnell,  Thomas  v 328 

Britton  V.  Twining 237- 

Brpadbent,  Ritchie  r. 282 

Broadburst,  Butricke  v 192 

Brodbelt^  Raymond  9.23.315,316 
Brodhurst  9.  Richardson  «.  .  .22^ 
Brodie  9.  Bafry^  •  •  •  u  • .-  ^88. 19^ 
r . . . .  9,  D.  Qh^dfMr..  ^ . ', '  >  •  8^ 
Brograve  9.Win(J^ .,..  ,^  . ,. . .  230 
Bromhall  9.Wilbr^m. . , . . .  35{> 

Bromhead  9.  Hunt .^  182 

Bromley.  Chilcot  v^p. 12^ 

,  Lucy  9 350 

Bronsdon  9. Winter ^,  25. 29 

Brook,  Fleming  9 210. 213 

Brooke,  Eccard  9.  .  ,96. 105.  i^i 

,  Parker  9 ..,. ....    60 

Brooker,  Hall  9, 350 

Brooking,  Crook  9.  ....  116. 17d 

Broukman  9.  Hales 163 

Brooks,  Maybank  9 163. 164 

,  Starkey  9 333 

......  ». Taylor ....24J 

Brooksbank  9.Wentw.orth . , .  220 
Broom,  Longmore  9.  9.4. 96, 129 
Brotherow  9.  Hood. . . . .  .^  . .  391 

Brow9  9.  AUen . 19. 371.  ^7f^ 

«.  f . . .  2  Amesbury  9 352 

......  9.Bias.i.,...^.  176.333 

......  9. Casami^  .  .^ . ,  ^ ,  31^ 

,  C^bapman  f,r .  79. 85. 201 
9.  Clark. .. .  ^ » )1. 62«  isp 

9.  Dawioii . «.  .51^  52. 248 
9.  Elton 979 


«...•• 


iVDBk    OF  CASES. 


ZTtt 


P»ge 
Brown  V. HIggs  .  ..7- 31. 94. 167 

, «  Keeling  v.  . . .  .S«r.  359 

J ;,...,  Lee  r.  851,45^.312.515. 

369 
..i..,,Miick]eBfon«...  ..43.45 

.«....,  OsborQO 140.145 

^. , . . .  «.  Peck. , . .  133. 262. 266 

V,  Fittman 389 

,  Ridiardson  ^. . . 27 

v.Sdwin  .:...'...  :.'317 

,  Wareham  v.  .'A  . .  v  .326 

Browne  o.  Groombridge,  19. 374. 

397 

^ «. liord  Kenycrti'.. ; . .  182 

^,,.  . .  r. Spooner 30d 

brown^er  t>.  Bagot % . .  237 

Brovrning,  Harford  «.  ; 138 

|h>wnngg;Br78on  tf ...   68 

BrownamiUi,  Wilson  V>  •  •  Mi  392 

JBfruce,  Grimstou  v 16^ 

;!,!..,  Stuarts.  .....    227 

Brndenell  v.  Bdugiiton;  325,  396. 

330. 342 

]Mere;  Smart  v.' 303 

Bmmmel  r.  Prodiero  .......  350 

hrftnad^  tif.  Woolrk^. .....  109 

Bryatit  9.  Sfidte. ;/:;.......  315 

piydge8  9.LaodeA .^....327 

', v.Fhil^:; . ; .' 351 

. . .  r.Wotton  . . . . .'.  138. 140 
Biymer,  Reeves  v.  179. 182. 3l3. 

318 

Bryaon  v.  Brownrigg 58 

BoeklBnd,  Att.Gen.  v 109 

Buckle,  Harrison  v.  173, 174. 279. 

288 
BittUey,  Littlelwnry  tr. . . : . . .  53 
":.!...,  RaddSfi!  if. : . . .  116. 200 

%iickWoitt  tf.'Biickwonh 309 

1SMder,fU)lBbcr./...V:....  6o 

IMbr  V. BnuSDrd  ...  44.  Il6.  l69 

'SqflMd;]^a. ..' '. ...  236 

i^jifiia^.Yaieir.  ."t*r. .  .^^ .  4. 333 


P«ge 
Btdkeley,  Lord,  Dasbwood  tr. 

'    150.158 

Bull  9.  Kingston 5 

».Vapdy tf 

Bnllen  v.  Allen 914 

Bullock  cr.  Menzies 280 

. : ,  Spencer  ». .....  ^ .. .  179 

V.  Stones 298 

Bunbury,  Blake  v 186 

Buhn  o.  Marldiam 58 

Burcbett,  GoodMloW  ^.' . 252 

Bardett,  Yoiing  r.. ....../..  247 

Burdon  v.  Dean 279, 280 

Burgess  9.  Robinson,  1^6.290.395 
Buigoine,  Clarke  f^......'...«6< 

Burleton  v,  Humfrey.'. . .  156. 162 
Burlington,  £.,  Franldyn  v..  .216 

BUmell,  Foley 238 

Burnet,  Bp.,  I>6nner  f>.' . '.  19,  26f 
......  f.Helgrave  ..*......  i^ 

Buhridge  r.  Bradyl  . .  i :  .37^ 

Burriah,  Cock  tf i$8 

Burrodale,  Hayle  v .t^ 

Buiroughs,  Morris  «.*...  140. 186 

Burrow,  Blount  ft. ' *.  87. 5$ 

Buht>ws,  A&erman  v. \'176 

Burelcm,  Vanghan  tfV  .'.*... .  .«37 
Burt,*CHfton  tf.. ; V'.  ...*... .  V3S9 

Burton,  Keates  v ......  .'244 

».KnowIten.  .1  .\:.  :3b\ 

..,..\  V. Pieipoint : 6b.'S58 

Buiy,  Att.Gen.»...  .'....:..  198 

....  /Peyton  if:  :. ;'.      .      .  :ili7 

Busb,  Morrow  ». . .... .  \ .'.  VS<* 

Busliby,-  Stockdak  ^.  .;'.;...•  ^ 

Biit,  Gardmer  »...:.       227 

Butcher,  Ommanney  v.  9.  "36!  "9^. 

•'•■*■  4r.^it 

Btrte,  E.^  Stuart  v. ; . .  1 1' 212 

BiiUer  t^.  Butler. . . .*'298. 8Cit 

,Ckrke9 ......fl^ 

V.  Coot :v^y9fk 

.     . .  p.  I>uncomb6  . . . . .'.  y.'V4ft 
,  Falkaar  9. :. .  ..."ST.-lt* 


\./ 


INDBX   OF   CASBS. 


Page 

Butler,  Izon  9 1^ 

•^. .  •  V.  Stratton 107. 122 

Butricke  v.  Broadhurst ......  192 

Butterfidd^  Baillie  V 205 

Butts,  Trower  v 66 

Byde  v.Byde 254 

Byrdiall  O.Bradford 319 


Cadogan,  Lord,  Wright  o . . . .  344 

Cage,  Harrison  9 341 

....  p. Russell. «..  150,151. 162 

Caldecott  r.  Caldecott 292 

Caldwell,  Att.  Gen.  v 75. 3^2 

Cidey,  Waldo  9 94 

Callow,  Allen  v.  ...  134. 168. 207 

,  Williams  v 279, 280 

Calthorpe  o.Gough 136. 169 

Cambridge  ».  Rous . .  31. 224. 235 
Camden,  Lord,  Garrick  v.  ...  112 

Cameron,  Knight  v 166 

Campbell  v.  Campbell  . .  226, 227 

*  ^ 0.  French 258.  284 

».>.•....  V.  Lord  Netterville,  158 

c.Prescott 213 

• « f^.  E.  Radnor  .. .  87. 206 

. . ,  Smith  f^..  .96. 108. 110 

Canterbury,  Archbp.^  Paice  c^. 

75, 76. 93 

Cantle  o.  Morris 250 

Cantwell  0.  Baker 79 

Careless  f^.Carele8S,96. 99 .  296. 3 15 

,  Rachfield  v 41. 54 

Carey tf. Goodinge  ...44,45.317 

.  •  • . ,  Philips  V 22 

'Carleton,01dham  v.  44.50.199.220 

Carpenter,  Tebbs  v 124 

Carr  9. Bedford 109.  Ill 

..  r.Carr ..186.218 

. .  V.  Eastabrooke 250. 277 

^.  V.Ellison ..333 

• .  r.  Lord  ErroU 238 

..  If.  Taylor , 279 

Camngton,  Lord,  p.  Payne . .  258 


Pn§t 

Carte,  Att.  Gen.  ir 396 

....  9. Carte. .'.272 

Carter  9.  Bletsoe 17^-  IBO 

0.  Carter 330 

V,  Church 142 

,  Hall  If 297 

,  Lypet  r 327 

Cartwright0.Cartwright«...   22 

tf.Vawdrey 69 

Carvm».Carvill 86 

Caryr.  Abbot 89 

....  0.  Af^leton 331 

0.  Askew 187.389 

. . . . ,  Eyles  V 327 

Casamijor,  Brown  0 311 

V.  Strode 302 

Case,  Grieyes  01  7B.  85 

Castertpn  0.  Sutherland 227 

Castledon  0.  Turner 90.99 

Castleton,  Ld.,  0.  Ld.  Fanshaw, 

20.377 

Cator,  Middleton  v 82 

. . . .  ,  Sparkes  9 254 

Cavan,  Lady,  0.  Pulteney» . . .  199 

Cave  V.  Cave 180 

Cavendish,  Lord,  Att.  Gen.  9.  420 

0.  Cavendish 221 

,  Lowther  v 136 

0.  Mercer  •••...,.  309 

Cay,  Willats  0 281 

Cely,  Cowslad  0 >  • . . .  ^  389 

Chadwin,  ex  parte  .........  377 

Chalcroft,  Tapper  0 26l 

Chalmer,  Lord  Douglas  9.  .. .  225 

Chalmers  0.  StoriL 214 

Chaloner,  Uorsley  v 126 

Chamberlain  0.  Agar 14 

,  Cotterell  0. . .  16. 29 

,  NichoUs  0 317 

Chamberlame  0.  Chamberlaine 

14.380 

,  Philips  0..  202. 241 

Cbamberlayne,  Soott  9.  . .  ^  * .  196 
Chambers  0.  Brailsford 195 


INDBX   OF  CASB8. 


xix 


Page 
Chamben  9.  Goldwin  . . .  310. 313 

o.  Minchin 17 

Champion^  ex  parte 290 

o.  Pidcaz 107 

Champne's  case 383 

Chancey's  case 260. 255 

Chandleas  0.  Price 237 

Chandos,  D.^  Brodie  0 85 

v.IUbot 174 

Chaplin  9.  Chaplin 252 

Chapman^  Arnold  v,  75. 197. 317. 

339. 362 

V.  Brown .. .  79. 85. 201 

,  Errington  v 309 

,  Forth  9 208.239 

».Hart 210.275 

,  Hill  9.56. 58.126. 27(J, 

^77>  313 

: . . . ,  Howse  t., .  74, 75, 76. 

392 

0.  Knell 393 

,  Pfeat  ff 33.  228 

o.Salt 266 

Charles^  EyanB  v 32. 114 

Cttttham,  E.^  o.Tothill 237 

Chatteris  r.Yoong 143.  I68 

Channcy  9.  Oraydon I62 

(%aTe  9.  Farrant 368 

Chawcnih  9.  Beech 2. 20. 23 

9.  Hooper 298 

Chealea,  Stapleton  v 180 

Cheek,  Watkins  0.. .  174. 180. 322 

Cbeeaeman  9.  Partridge 223 

Cheater,  Bp.,  Att.  Gen.  v 83 

9.  Pinter..  197. 288. 357 

9.Willea 339 

Cbeaalyn,  Cresawdl ». 32 

(Mcheater,  Doe  v. 189 

,  Frendi  v 350 

^Bawetf 319 

CHAey  9.  Lee 368 

ChBoot  9.  BroBftky 122 

OMd,  Badcwctt  v. ^ 

. . . . ,  Harewood  9. 350 


Cfaflds,  Waller  V 89.362 

Chitty  9.  Parker 333. 391 

,  Williams  » 1 327 

Choat  V.Yeats 199. 374 

Christcfaurch,  Dean  of,  9.  Bar- 
row      18' 

Christopherson  9.  Naylor I69 

Church,  Carter  9 142 

Churchill,  E.  Orfbrd  9 II6 

9.  Lady  Speake. .  3. 314 

,  Worlidge  p 233 

Civil  9.  Rich 6 

Clare  v,  Acmooty 140 

. . . . ,  Crossley  9. . .  107.  ill.  its 
Clarendon,E.,Danyer8  9. 106. 178 

Clark,  Andrew  9. 39 

9.  Lord  Anglesey 391 

,  Brown  v 1 1. 68. 280 

9.  Guise 190. 202 

,  ».  Sewelt • .  251 

,  Van  9 167. 173 

Clarke,  Att. Gen.9.  ...... 82. 90 

9.  Berkeley 159 

9.  Blake 65 

9.  Buigoine 26I 

9.  Butler ^57 

9.  Clarke 345 

,  Dawson  9 51.  52 

,  Doe  9 65 

,  Flanders  9. 238 

9.  Noiris gg 

9.E.Orm6nde 396 

9,  Parker 156 

J  Pk^voet  9. 3. 7 

9.R088..;.. 177 

,Tayk>rif. 239 

Ciazton  9.  Claxton 332 

,  Smith  9. 338 

Clay,  ft  igg  9 1 69 

Clayton  9.  Gresham 305 

Cleator,  Robinson  9 345 

Cleaver,  PoweQ  9 26l,  262 

9.Spurihig 139 

St.  Clement  Danes,  Philips  9.    1  ^ 


INDBX   OF  CASB8. 


Page 

ClemoDent,  Whitfield  tr 1203 

GlenneU  et«  Lewtbwaite. ...  50.  53 

Cleat  V,  Bridges l6o 

Cleigyiaen*3  Soii8«  Corp.  of, 

9,  SwainsoD 378 

Cleric,  Bacon  v n^figj.  331 

».  Clerk 229 

Gierke,  Adams  0 287 

Oiftleo,  Lord,  Breton  9 29S 

<?l}ffe  «.  Gil)l)ons 205 

Clifford  9.  Francis 93 

V,  Lewis 338 

,  Probert  v 359. 3fi0 

CMfton  0k  Burt 359 

......  if.Lombe «^     4 

Clitberow^  Middleton  v 81 

CUve  r.  Walsh 310 

ClobeiSty  o.  Lampea,  173. 160. 288. 

Clough  0*  Wynne 241 

Clowdsley  r.  Pelham  . . .  326, 327 

Clowes,  Crowder  v 10. 142 

Ck>yne^  Bishop,  .9. Young 50 

Coade,  Williams  v. 334 

Cock,  Att.Gen.tr 89 

....  If.  Burrish 228 

.  • . . ,  Hill  V 333 

.  • . . ,  LashbnxdL  9. 228 

......  Matchwick  o, 126 

Cockell,  Rich  tf, 62 

Cockerell,  Att.  Gen.  0 399 

•  ^'  B»ber 294 

€odd]rington^Al|9oiils*CoU.o.  18 

Coffin  o.  Cooper 169 

Cokhester  0.  Lord  Stamford,  358 

Colbeck,  ^pnes  if. :  106. 179 

Cole  V.  Fit^eraldv . . . . ;  216, 217 

....  0. Wade. Ill 

Colegrave  0.  Manby . . ; 271 

Coleman,  Bell  0 264. 266 

.......  0. Col^i^an .... V 24. 269 

•  ♦ V'  SeymQttr  ►. .  119. 126. 

182.^7 
Coles  0.  Hancock 126 

Cole#worth  0.  Biaiigwin 44 


CoUier  0.  Collier 311 

, Walker  V 199 

Collins,  Fox  v 90 

* ,  HoUoway  0. 276 

0.Metoalfe 180 

.......  Sherman  t^.  % « 178 

,  Tolson  a.. .  ;.  • .  250. 254 

r.Wakfaoomi . . ; 334 

CoUis  0.  Blackburn  .^ 3Q9 

. «  . . ,  Hughs  -0.. .' 330 

Colman,  Cruwys;  0. .,  •  8.  ILS,  199 

Colston,  German  o« 379 

0»  Mon[is  ««#...  135. 39^ 

Colt,  Peachy  0 332 

. . . . ,  Lord  TrimkttMm  v.,  .315 

C<^yilA,  StapletoQ  «. « 357 

Combe,  Att.  Gen.  V 88 

,  Hawkins  0 298 

Comber,  Att.Gen«  0 90 

Compton,  Lilloot  0* 2l6 

f.  Oxenden 339 

,Paul0.  .......3.126 

,  Yates  0 243.333 

Condon,  Lowther  0.. 178 

Coney,  Smith  «.  ..  • 96 

Congreve  0.  Congreve .  124 

Cooisby,  Wats  0 278*  384 

Constantine  0.  Constantine .. «     3 

Conway  ^.Longville 306 

,  Sti^deton  0«  ...216.316 

>  Lord,  Walpok  0. .. ,  186. 

Cook  0.  Code 107, 124 

,Ea8t» , V.I90 

, . . . ,  Foster  0. , 325. 359 

,  Oakley  0 * . . ,  33 

,  Ogle0. ,.335 

. .». . . ,  Sibley  v.i  •*.........  167 

Cooke,  Barton  0. 86.141 .  39^,393 

*  Bone  u^ , , , 164, 169 

»  Roberts  0. 3I,  32,.S3 

,  Stamp  0 10a 

,  Walker  0 289 

. . . , .  0.  Walter ; . . .    43 

Cookson,  Ellison  p.  .., 265 


IttPfiX  OF   CA8B8/ 


XXI 


Page 

Coanaws  9.  Gilwos d85 

r 

Coqie  9.  Banniog; 1 

Cooper,  Coflbi  v. .  , « « 159 

v.Daj 14« 

0.  Douglas ; . . . .  891 

0. Forbes .• «; .  .64 

,  0*CaUi^ltta  V. 157 

v.Thosnton 876 

p.Wyatt 188 

CoopenVCov  Att.*Oat0^...  98 
Coot»  Butler  v. 378 

Cbote  0.  fioyd 806 

OGlpe  v.Wilmot 141. 845 

Copekad,  L0W8OD #..•*.. ..  48 
Gopkuid,  Maim0..«.*  ..V. ..  88 
Gbpley  0.  Copley  .;«...  848. 855 
Cc^ipin  «.Coppki,8M^  861.871. 

'379 

0. Femyhougli. . ..  ...•871- 

Corb^ty  Ewer  0. « . .  4 . ... . .« .881 

....*.,  SodsOD  0^^  . . . .  816. 359 

Gotbtfft  0.  Palmer. ; 175 

Coibyn  0.  FrendL  *«....  76. 164 

CoideU,  Elliot  0.. 879. 881 

0.  Noden 87 

Gbrnfiirth,  Boon  0. .  ; . .  816,  816 

CtMCttwallis,  I>igb7  0. 886 

. . . .' Ld.,  LasseUs  0. . . ,  846 

Coma  V.  Farmer 848 

Cottemll  0.  Chamberiain  . .  16. 89 
Obtton,  Forresters. ........  186 

0.  SGaxand£e —  .<....  113 

Goolter,  Bibby  0 56 

..:'.,.,  Negus  0. .... 81. 76. 368 

Court  0.  Jefiery 391 

Coussmaker,  Kidoey  9. 191,  198. 

889.^98 

CoTert,  Bowyer  0. .889 

Oraaid;  Birkhead  0. 167 

Cowperii..Saott . . .  175. 186. 311 

Oowslad  0.  Cdy 389 

Cos  0.  Ckidsalve 881 

...,  Hak^. 858.857 

. . .  y  Lewen.f^.. 888 


P*S« 
Cox  0.  Quantock. «88i' 

...,Whaley  0.-. 174.358 

Coxe.0.  Basset  • 6 

Coxeter^  CuUer  0 850 

Cradock^  Holmea  v 136- 

CnfiDley  Ld.  0.  Hale . . .  44. 49>  50 

Cxaomer's  case ;  848,  849 

Craiifiird,  Palmer  v 844 

Crawfbrd  r.Trotter I07. 117 

Crawfiird,  Higgius  0 368 

Crawley,  Hodgnorth  0 888 

Cniy0.Willis 88r 

Creagh  0.Wilson  . .  i 153 

Ciesy,  Pullen  0 4 851 

CressweU  0.  Chesslyn 38; 

Crew,  Joliff  0 314 

Crichton  0.  Symes 818 

Cridkett  0.  Dolby «aor 

CKlpps  0.Woloott^  .1 830 

Crisp, Nicholls r. ..*..   58 

. . . .  >  Swinnook  0. ^818 

Crispin^  Att.  Geiu  0». . . .  184..  175 
Crofts>.  Gale  0. . ...;..  .388. 346 

Croft,  Green  0«.. . . .  .• 414. 

» . . . ,  Pollock  0 ;.....  158 

0.  Slee 809. 843 

CrommeUn  0.  CroiHmfim. . . .  159 

Crompton,  Norlh.si 385 

...... 1*0. oaie •••••«  ••••. SS07K 

Clone  0.  Odell 117«  183, 184 

Crook  0.  Brooking 116. 178 

Ctooke  0.  De  Vandes,  80. 886^^87. 

889 

Crosbie  0.  Mac  Doual 859 

0.  Murray 10 

Crossling  0.  Crossing  ......     7 

Grossly  0.  Clase 107.  111.  188 

Crowcher,  WoUands  0 888 

Crowder  0.  Clowes 10. 148 

Cruse  0.  Barley 178. 384 

Cruwys  0,  Cdhnan. ...  8. 115.  I79 

Cuband  0.  Dewsbury 383 

GuU  0.  ShowelL ^«189 

Culpepper  0.  Aston 88. 358 


xxu 


INDSX  OF  CAKB8. 


Cunliffe  v.  Cunllffe 3 

,  Shawe  v S98 

CuDynghame,  Rose  v 343 

Curgenven  p.  Peters 319 

Currieo.Pye 907.339 

Cuny,  Jones  v ; .  .900 

. . . ,  tf ,  Pile 204 

Curtis  c.  Curtis 194 

tf.Hutton 77.87 

.•.<.«.  Rippon 4 

Custanoe^  Holmes  v 98. 369 

Cutbbert  v.  Peacock ....  948. 955 

Cutler  V,  Cozeter 350 

.•.,.,  Warwick  v 149 

C|itts>  tiawley  v 919*  990 


Dacres^.  BilHng  9 186 

D*Aguilar  v.  Drinkwatar. . . .  155 

Dakins  v,  Berisford 69 

Daky  v,  Desbouverie 154 

Dallas,  Davidson  v. 196 

Dalrymple,Ld.Woodhouselee9.70 

Dalion,  Dean  v 41 

.0.  James *.  •  369 

Damiani,  Howard  o 983 

DamlU.  DanielL 930 

Dansen  v,  Hawes  ....  ^ ....  •  189 
Danvers  o.  £.  Clarendon,  106.178 

......  o.  Manning 903 

Daiby,  Noke  v 347*  351 

Darley  v.  Darky. 957 

..^..f^.  Langworthy id. 

Darlington,  ex  parte 313 

Darpley  £.,  Bligh  v 359 

Danrel  o.  Moleswortb 169 

Daitoiouth,E.,  Howe  c^.. .  99. 304 

Di^bwood  r.  Lord  Bulkeley,  150. 

.  158 

Daitenhill  v.  Fletcher 374 

Da^ei^rt,  Elliot  v.  163. 165, 166, 
.  167 

..^, V,   Hanbury,   107*  123. 

f      996 


Davers  V.  Dewes  ..34.38.41.60 

Davidson  v.  DaUaa 196^ 

,  French  v 6 

Davies,  Att.  Gen.  v 79. 85 

V.  Austen 319. 315 

••Baily 119 

V.  Davies 997. 315. 330 

and  Percie's  ease 388 

o.Wattier. 999 

Davis,  Benaet  ty ...,..«  60 

tf.  Davis ......379 

If.  Gardiner. .  394, 395. 397 

9.Glootstcr 13 

,  Godfrey  v 60. 19r 

,  Goose  V. .985, 969 

...•'..  V.  Reyner 387 

Davison  tf.  Goddard « . .  v . .  ^^999" ' 

Davy,  Keinp  *» 178 

Dawbury,  Atkins  v 63.978«' 

Dawson,  Ashton  f 58'  • 

,  3rown  V .'  .948 

..      ..o.  Clarke* 51^59  ' 

o.KiUet.. 177 

,  Rutherford  a. ....  •  .319  ' 

Day,  Cooper  v 149 

. . . , ,  Hawkins  v 380* 

Deody,  Borrett  v 991 

Dean,  Burdon  v.,...m.  979, 980 

V.  Dalton« 41  > 

. . . . ,  James  v 973. 319 

,  Roebuck  v 930 

Deane  o.Test 93. 96. 181 

Debeze  v.  Mann 965 

De  Costa  0.  De  Pto 88 

Dee,  Smell  v 175 

Deeks  v.  Strutt 387 

Deerhurst,  Ld.  v.  D.  St.Albans,  938 

DefllUs  V.  Goldschmidt 19a 

Defriez,  Isaac  v , . .  90. 109 

Deg  V.  Deg » ...  191 ' 

Ddmare  v.  Robello  ..«.••..   98 

DeMaaar  v.  Pybus 48. 307  - 

De  Mierre  v.  Turner 133 

Denn  o.  Gaskin 38. 998 


INDBX  or  GA8B8. 


xxm' 


Dcnn  9.  MdkMT S36 

D€unt,  Sparke  «. 810 

DeDiiis,  Long  v 154 

Dmieon^  Dnice  v 189 

Denton  v.  Shellard. 315 

De  Fto>  De  Co0ta  V 88 

Deii>y,  B^  Imigard  « 331 

Detbody  v.  BoyiriBe 159 

Desborow,  Ricfaardaon  v 384 

Dobonverie^  Daley  t 164 

«  Hervey  «. .  186. 193 

^Piuey  o. 191 

Detciambes  v.Torakins 295 

DeTboisey^  Pink  v^.\. . .  €.  137 
De  VBiMle8>  Crooke  v.  30.M6,<22r. 

839 

Deviqrnes,  Land  o. 874 

/Read  V ..137 

Devese  o.  Pontet. . .  6. 30. 83. 858 

Devisme  v.  Mellish 108. 113 

vMeUo 185.176 

Devon,  D.  v.  Atkins 377 

,  Metbam  «. 66 

Dtirea,  Daven  o. .  .34. 38. 41. 50 

Dewafanry,  Cuband  9 383 

Dkka  «.  Lambert 46. 818 

Didcenaon,  Harman  «. .  176. 185 

Diddnaon  o.  DickuMoo 898 

Digby  9.  ComwaUia 386 

....^HaBo. 887 

....o.  L^ard  ....871*873.334 

DiBon,  Mutfany  v 319 

V.  Ptarker 186 

IMng:weIl  V.  Aakew 868 

Dk  V.  Reed w 138 

Dixon,  Bainea  v • .  338 

V.  Dixon 381 

o.  Obnina -61 

^  Wetberbye 863.870 

Dobaon,  Andrews  « >  99 

«.Walennaa 8D8 

Dodaon  e.  Usy 180. 888 

Dodawell,  Middleton  t 385 

Doe  e.  Beauelerk 168 


Doe  e.  Cbkdieater 189 

......  Claike 65 

.. ..  V.  Dring  • 199 

....  V.  Guy 365. 387 

....  V.  Joinville 115. 196 

. . . .  o.  Lawaon 178 

. .  . .  9.  Lyde 840 

......  Micklem 195 

V,  Over 178 

......  Pitcber. 75 

....  9.  Plumptre 104 

....  V.  Storgeaa 366 

......  Timins 360 

....  o.Waterton 75 

v.Westley 883 

....  c.Wrigbte 78. 90 

Dogget,  Pawlet  v, .  .838 

Doidge,  Duke  tr. 117>  118 

Dolby,  Crickett  t. 307 

Dolman  v.  Smith 355 

Dommett  v.  Bedford 133 

Doniathorpe  v.  Pbrter 339 

Donn  o.  Penny 837 

Doo  V.  Brabant 135. 169 

Door  V.  Geary 808 

Dormer  «•  Bertie ....;.....   98' 

«.  Bp.  Burnet ....  19. 801' ' 

Domey,  Goaling  9 369 

Dorrington,  Beckley  «..'....  388 

Dorwine,  Barkbam  9. 858 

DoeweU  v.  Earle Vft 

Douch,  Martin  V "9 

Douglaa,  Ld.  o.  Chalmer. . . .  885 

,  Cooper  V. ........ .  891* 

.......  Rutberfoid  o. . . .  .^  .  385 

Dove,  Bridgmte  9 816. 881 

Dow,  Thompson  9 177 

Downea  v.Townaend 1961 

Downing,  Att.  Gen.  o. ...  86. 871 
Dowaet  v.  Sweet,  89.  ^.  99. 101. ' 

886 

Doylcfy  9.  Att.  Gen 109. 179 

9.  Doyley 98 

v.Tolferry 876 


XTtXl^ 


iM'bff:!t  or  CAUBSi 


Vpge 
Dirake,  Samder^  i>.  (^.  M4;  ^li, 

-Slo 

Dtakefbfdv.Wflks... 14 

Draper's  case ^98 

Drax^  Sutton  v.. . 396 

Dring,  Doe  v. ... .«. . ...-/...  199 
Drinkwater,  D*Aguiliir  ti,  ...  155 

9.  Ealconer^  96. 968. 

968 

V.  Whiptaam. .  .-.993 

Driver  v,  Frank. 119 

Drace  0.  Deniaon 189 

Drommond,  Grassidc .......  946 

,M'Leod«..v...393 

Dmry  V.  Smith 58 

Drjr;  Bagwells 33.40 

Dabob^  Lynn  o; ^ 30 

Duditf,  WhitteU  v.  ; . v.  i .  19.947 
Dodley^  Lord,  Wavd  o. .. ....359 

Doffield  V.  Elwes ; . . . .   59 

>  Smiths. ......:... 963 

Dufbur  V.  Peniim  \ .  v .  . .  .-.  956 
Dogard,  Manfield  9/.  w  •  ^ . : . .  149 
Dohamel  v.  Ardovin  »i  i  • .  30. 115 
Dake  o.  Doidge  .. .....  117>  118 

Dmbar,  Ferguaod'v.' 18S 

Dandaik  v. Duneaat....  C  .979, 980 

Dttncombe,  Butler  v a, 117 

Dtmcamfaan  «.  Stint. . . .  •  \ .  960 
Dnndouald,  D.  BeaHfaH  «. .. .  90 

Dunn,  BhiDdell.v.w'.c 67 

Dunne,  Barsona  «;(.:;..  193.^983 

Donstall  v.  Rabett 390 

Diqypa  v.  Mayo 385 

Dorand,  Hartl». ......I 69 

Durham;  BMiop,  Marice  «.  9«  91 
Durour  v»  Motteux ...  31. 75. 335 

Dusgate,  JBtobinsoivi^. 948 

Dutton  V.  Poole 14 

Dwyer,  An4erK>n  o«  •  * 990 

V.  Lysagbt 965 

Dyer  V. Dyer .....11.199 

. . .  .^  Grunt  9 « . .  156. 993 

. • . . , Savjery  v.... 134, 


9.  Atkinson. . . : Wl 

Dyo8a9.Dyo6e...... ....  ..376 


<  I 


Eada  9.  Bade. 3. 6 

Bales  9.  England  . .  .*. « i  .*:  S.  167 
Barnes,  Alcock  9.«v.k  • ..'. .  ...990 
Barnes,  Tmndell  9.  ....<;'... .  997 

Earle,  Doawell  9. . . .  • 977 

^. ..  ,Sanden9. 919.988 

•  . ..  9. Wilson  ...'.... 67 

Bamky,  Bateii  9. 989.999 

Bason,  Blton  9 '..:;...  937 

Bast  9.  Cook 190 

• .  •  • ,  JFoUiffB  9 w  ^ . .'.  998. 399 

. » '• .  9.  Thombnry 315 

Baatabrooke,  Carr 9,  M.96aWf 

Bastland  9.  Aeynoya . .  v IBf 

Baton's  case  t ...  v ./...% .  •  .3M 

>  Miller  9.  •  .*. .?..».'...  lf§ 

Bceard  9.  Brooke  *. . .  96. 186.  i99 

Bden.9.Smyth  ..' ^ 3tS 

Bdgar,;Fkiwsey9/ m 

Bdge  9.  Salisbury . .  w.  ^.  •  ^...'Ml 
Bdinbuigh,  fttmiatof».9. Au« 

bery .r..  i«..r.;d0V 

Bdioonds^  Goodtitkr «. . .  w . ;  J.IM 
........  9.3jo#rishiSMlXi.v«98a 

Bdwards9.Alte  «.>...jv  ..iliHI 
..  •  ...^^.  9.Fashion  ^, .  •« .  .<..99ft 

9.  QraTes  .....  J.  «..3M 

.'.     .  ..^  Him&e  9. : .  ..379 

....^.Laflerv.  t  ...«...<. .930 

« ^ .  9«  MoigMi«.  ••.»..••  191 

Bgerton,  D.Bridgwvter  9.  .  ^  .3^ 
EgremaQt,JSarl»WyMUiMii  9<  330 
Skills,  Gceen 9.  •••••* v ... . 5299 

BUri4g^.Aniistrpag4SL  b . . . .  999 

Blflmk,  Lady,  9.  MdiMfeu,  979 
. . •. .  .^ ,  Lpr4».ManBa7.ak . i. •  984 
rakin»  Fbbwy  ........  176.940 

BHdngtoo,  Weleden  9<. .....  3« 

Blleo« AloQck 9.  A «...116 

■Biot  9.ConMl «^9.901 


INDEX   OF   CASbS. 


fclV 


•t 


<  4 


Page 
Ettbt «.  DayeiqBort,  163. 165, 166, 

167 

O.Hancock 326 

V.  Merryman 321 

Effis  n.  Ellis  ......  146. 280. 307 

. . . . ,  Strode  v ; .  . .  353 

t>.  Walker 20 

....  V.  WioDe 387 

fiffisoQ  V.  Airey 124. 197;  329 

,  Carr  v 333 

.  V .  • . .  V,  Cookson 265 

BphiBstone,  Rkhaidson  v, . .  252 

Rob,  Brown  v 279 

.• «.  Eason :  237 

...  v.Slton 146.307 

. .  ».;Sheppai4 242 

Bte^ea,  Duffield  « 59 

■win  «.£lwin 184 

H^rarUiy  o.Wickstead 284 

Bbriivey  v.Martia 177 

Bneiy  D.Boglaad 120 

BfaMB  V.  Hancock 178 

Bminol,  Andrews  v 200. 209 

Airland,  Eales  n. 3.167 

.• ,  EoMry  » 120 

nig]»ko.Onl 78 

flMtwistle  V .  Uaridand 303 

BMttl  9.  Bnilow 309 

Edbagloa  o*  Ghapiiian  i  ■, .     .   id. 

../.■•...  o.Eiraiis  ..«.: 317 

WHoO,  Lord,  Carr  r 238 

S<«in,BeUasiav.... ...152 

HMngton,  Jesaoa  » 216 

«.  Virion 218 

Ittricke«.Bttricke  ^. 228 

S^ana  v.Cliwks « .  .32. 114 

.;...,  EnriogUm  v 317 

......  Lttcfls  9 150 

...«•,  BBsnii  V i......  373. 

p.Mnwcy 69 

. .-. . . ,  StQoe^.. . . .  .'i . .  163. 260 

..:..  9.Tf9p.. 17 

, White  9. ...... 40;41.  54 

....  * ,  Wortbiiigtoii'V. 15& 


Page 
£vel3m,  Stonehoose  t^.. . .  132. 333 

Evers,  Garret  ^ 252 

Everest  9. Gell ..236 

Evit  9.  Williams 240 

Ewbank  v.  Halliwell 259 

Ewer  9.  Corbet 321 

Exel  9.  Wallace I75 

Eyles  9.  Cary. 327 


Fsurlie,  Freeman  v 137 

,  Logan  9 400 

Furman  9.  Green 309 

Faithful  9.  Hunt 390 

Falconer,  Drinkwater  v: ,  26. 262. 

268 

Falkener,  Jeacock  t 251 

Falkner  9.  Butler ;  31. 110 

Fane,  Bamaidiston  i^..  a 162 

....  9.  Fane . . . ... .  ;37. 41.276^ 

Fanshaw,  Lord,  Lord  Castle* 

ton  9 ...20.377 

Farish  9.  Wilson...  ....387 

Farmer,  Coma  9.  . ; ,248 

.......  Mills  9..., 92 

Famham  9.  Phillip  ...  ^  ... .  264 
Farrand,  Jackson  9. ....  174-.  339 
Farrant,  Chave  9.  ,.*.... .  .  .368 

Fto*ell  9. Smith v. ..392 

Fbnrer,  Irwin  9.  •*....;  .243. 393 

,  Vaugfaan  9 i  • . . .   79 

Facrington  9.Knightly,  38. 43, 44« 

60 

Farthing  9.  Men , 28fl 

Fashion,  Edwards  9.. .:..;. .  22S 
Faulkener  o.  HoUingsworth . .  Ija4 

Ftore,  Miller  9.  . « 136. 103 

Fawkes  9.  Gray ^ . . . .  140 

Fawlkner  9.  Fawlkner  ; 11 

Feams  9.  Young 3etl 

Feast>  Blinkhora 9*  ..4: 45 

Fatt^  Beaumont  9 i ; .  97«  66 

. . .  ^  Gardiner  9 « .  ^^  « ljB7 

. .  • ,  Weedon  9..  • .  ,\\  •;*•••  182 


n 


^xyi 


INDEX    OF   CASES. 


Pag[e 

Fellowi^,  Pett  v 307 

Feltham  v.  Feltham 144.  ^S8 

o.  Executors  of  Uarls- 

ton 350 

Feadall  v.  Nash 309 

Fenhoulhet  v.  Passavaat,  176. 358 

Fenner  r.  Taylor 396 

Fenoulhett^  Scott  v 129 

Fen  wick  v.  Woodroffe 159 

Fereyes  t?.  Robertson,  236.347. 351 

Ferguson  v.  Dunbar 185 

Femyhough,  Coppin  v 271 

Ferrard  v.  Prentice 289 

Ferrers,  Lord,  Upton  v 3 

Fettiplace,  Yate  v 174. 

Field  V.  Mostin 250 

Fielding  v.Bound 372 

., ,  Wilson  V 358 

Filliter,  Pushman  v 5 

Finch  V.  Fuich 186 

. . . . ,  Harris  v 31Q 

....  V,  Hattersley 326 

. .  •  •  9  Homsby  v 55 

. « . .  V.  Inglis 200. 202 

. » . . ,  Le  Grice  V 23 

. . . . ,  Nourse  v 47. 55. 392 

. « . .  V.  Squire 76 

f^den,  Shallcross  v 325 

Fish  V.  Jesson 222 

Fitzgerald,  Cote  v 216, 217 

tj.  Jervoise 302 

,  Malloon  v 162 

,  Smith  V 2. 21. 23 

Fitzherbert,  Robinson  v 237 

Fit«-John,  Took  v 382 

Flanders  v.  Clarke. 238 

Flay  V.  Flay 216 

Fteming  o.  Brook 210. 213 

,  Ford  V .21. 268 

Fletcher's  case 240 

tj.Ashbumer 333 

,  Davenhill  v 374 

Find  tuRumccy 317 

Foley,  Bradford.  V 359 


Page 

Foley  ©.  Bumell 238 

C.Irwin 239 

......  Lingou  V 331 

Foljambe  V.  Willoughby 310 

Folkes  ».  Western 229 

Folys  case 370 

Fonnereau  v.  Fonnereau,  141. 180. 

288 

o.Poyntz 200.220 

Fontaine  v.  Tyler,  18. 27-  29. 299. 

397 

Forbes  0.  Ball .3 

,  Cooper  V 64 

V,  Phipps ui. 

V.  Taylor 396 

Ford  V.  Fleming 21.  268 

.  • . . ,  Fordyce  v 23$ 

,  KiUet  V 346*  370 

....  V.  Rawlins  ,, 172 

Fordyce  ©.Ford w .  *.  .238 

Foreman,  Harrison  o.  . .  182. 228 

Forman,  Graves  n* 187 

Forrester  v.  Cotton 18Q 

V.  Lord  Leigh 358 

Forster  v.  Sierra 106 

Forsight  o.  Grant  .\ 188. 251 

Forth  V.  Chapman 208. 238 

Foster  v.  Bladgen 362 

V.Cook S25.359 

V.Foster ...331 

©.Munt 37.41 

Fotherbie,  Amend  v 388 

Fotherby  r.  Hartridge 368 

Fowke,  Lady  March  v.i 346 

Fowler  o.  Fowler  . .  248, 249. 255 

,KeaytJ 241 

Faxv.Colljns 90 

Foy  tJ.Foy 79.207.362 

. .  • ,  Hutchins  v. 177 

. .  • ,  Way  V 381 

Francis,  CHffbrd  r 93 

,  Viner  v • .  124. 170- 

Franco  v,  Alvares 139. 161 . 

Frank,  Driver  v 119 


INDBX    or  GASES. 


xxvn 


Page 

Frank  «.  Standish 187 

Franklin  v.  Green 31$ 

,  Houghton  V 300 

Franklyn  o.  E.  Burlington  . . .  216 

Fnsiks  V.Noble 306 

,  Sanders  v.. S09 

Fraunoes*  case 169 

Ft^erick  9.  Hall 3 

V,  HartweU «8l 

Freeman  t^.  Falrlie 137 

.......  a  Freeman £02 

,  Gratwick  v 889 

v.Ftersley 107.380 

Freemantle  v.  Banks '264 

v.Freemantle^  64.124. 

170 

©.Taylor 126 

Frendi,  Campbell  v 258. 2S4 

©.Chichester 360 

,  Corbyn  v 76. 164 

p.  Davidson 6 

,  Ld.  lochiquin  v,  167. 342. 

346. 351 

Fretwell  v.  Stacy 372 

Fk^wen,  Oliver  v 44 

'.  ©.Relfe 226,227 

Friend,  Sbotter  v 384 

Fringe  o.  Lewes 314 

Fh)me,  Moth  v 71 

Fry  V.Porter 155 

Fryer  t).  Morrfe 20. 268, 269 

Fhller  o.  Hooper 199 


Gale  V.  Bennett 115 

9.  Crofts 333. 346 

Qalland  v.  Leonard 225 

GaUimore,  Jennings  v. 114 

QaUini  v.  Noble 217. 258 

Gart>rand  o.Mayot » . .  124 

Garbnt  e.  Hflton 146 

Garden  o.  Pulteney 117 

Gardener,  Lucy  v 358 


Page 

Gardener  r.  Walker . .  279 

Gardiner  v.  But 227 

Davis  »,. .  324, 325. 327 

©.Fell 187 

,  Knewell  v 38. 43 

,  Morgan  v 177 

Gardner's  case 383 

,  es:  parte 281 

r.  Parker 56.  59. 393 

Crarland,  Lester  v 161 

Garnet,  Pierson  ©.. .  3.  8. 64. 117. 

294. 316 

,  Stickland  v 177 

Garret  ©.Even 252 

©.Pritty. 145 

Garrett  ©.  Lister « 365 

Garrick  ©.  Lord  Camden  ....  112 

Garth  ©.Meyridc 97-204 

,  Phillips© 111,112 

Garvey  ©.Hibbert 130 

Garway,  City  of  London  ©. . .  333 

Gaskell  ©.  Harman 184 

Gaskill  ©.  Hough 350 

Gaskin,  Denn  © 39. 228 

Gawler  ©.  Standerwick .. .  16. 174. 

180.290 

Gay,  Knight  © ^ 858 

Gayner  ©.Wilkinson ........    63* 

Gaynon  ©.Wood 249 

Gaynsborough*s  case 53 

Gayre  ©.Gayre 18.247 

Geary  ©.  Beaumont.  ...<.*..  321 

,  Door  © 202 

Geldart,  Blomire  © 175 

Gell,  Everest  v 236 

George,  Taylor  © 2- 

German  ©.  Colston 379 

Gibbons^  Cliffe  ©/ 205 

©.Hals 26 

Gibbs  ©.  Bemardistone 236. 

©.Rumsey w. .  9. 41 

©.  Ougier 329 

Gibson  ©.  Bott 297-  ^9. 304 

,  Coombes  © 325 


XXVUI 


INDKX    OP    CASfiM. 


Page 

Gibson^  Price  v 339 

..;...  V.  Scudamore 35S 

Gifford,  Norfolk  v 339 

Gilbert  v,  Boorman  , 197 

r.GUbert.., 102 

,  Hele  ». . . ,  215. 217. 219 

,  Ivy  r 382 

-y  Singleton  v. .  ^ . . .  . .  126' 

Gill,  GuiUan  v 388 

Gillaume  v,  Adderley 20. 24 

Gillespie  v.  Alexander 207 

GUktt  V,  Wray 153 

Gilliat,  Barksdale  v 294 

Gilmore  v,  Severn 124 

Giiaud  0.  Hanbury .48 

Gittins  V.  Steele 299. 352 

Gladding  V'  ^999  - 49.  53 

Gladdon  v,  Stpneinan 385 

GlanviU  v.  GlanviU 298 

Glasbrook,  Woodward  t?,, .  .  .232 

Glide  r.Wr^bt SOS 

Gloqsster,  Davis  v 13 

Glover  v.  Strothoff 237 

Glubb  9.  Att.  Gen..., ..    83 

Glyn,  Harding  v.  3. 7,  8. 108.UQ. 

179 
Glynn^.SpUrway  v.  297-  315. 352 
Gobsall  p^  Spunden. , . .  38. 44-  46 

Gpddanl,  Davison  v 369 

Godfrey  v.  Davis  .......  69. 127 

,  Lord  V 304 

,  Mopre  V,  . .  12. 144. 233 

Godolpbtn,  B„  D.  Marlbo- 

.  rough  o.>»  *  •  • « :  7. 31. 163 

£.17.  Fenneck 325 

Godsalye,  Cox© 221 

Godwin  v.  Munday 177 

Geld^  GUiyman  v 242 

Goldfri^,  Rawlins  v 313 

GoUfichmidt,  Defflis  v 128 

GoldBinid  v.  Goldsmid 157 

Goklwin,  Chambers  v. . .  310. 313 

Good^low  V.  Burehett 252 

Goodinge^  Carey  v, . .  44^  45. 317 


Goodinge  v.Goodinge. . .  109.111 
Goodrich^  Sheddon  o. . . .  187. 34$ 

Goodtitle  v.  Edmonds 199 

V.  Fegdea 239 

Goodwin^  Grice  o. .  172. 223. 35» 

,  Hooper  v.« .  . .  3M.  343 

Goodwyn  v.  G.oodwyn 383 

Goolden^  Smallmiui  v. . .  19a  218 
Goolding  v,  Haverfield. .....  254 

Goose  V.  Davis 285^^286 

Gopp,  Partridge  v j  •  379, 38Q 

Gordon  v.  Gordon  .  w 67 

V.  Levi 182 

Gorauch,  Rowland  v '. .  .123 

GoBling  o.  Dorney  ......;..  369 

Gondge,  Lane  o. .  « .  .* 180 

Gongh,  Calthorp&  o.. . . .  136. 169 
GoiUding,  Att.  Geo.  v. . .  2. 33. 05^ 
Gower,  Lady  v.&  Gower;  %  .909 

....,©.  Grosvenor 239 

V.  Mainwarii^ ' . .  109^ 

Graham  v.  Graham 248. 250 

>  Hanson  v..  159. 172. 180 

V.  Lord  Londonderry,  119 

Grandison  v.  Pitt 2a 

Grant,  Bark>w  v 141. 311 

V.  Dyer •; .  156. 225 

,  Forsight  v 188. 251 

,  Pendleton  &. ;213l 

Granville  v.  Duchess  of  Bteu* 

fort 44,  45,  46. 53 

Graspot  v,  Warren 135 

Graasick  v,  Drummond 246 

GnM;wick  v.  Freeman 389 

Grave  v,  £.  Salisbury 264 

Gmveopr  v.  Hallum 75^  334 

Graves,  Att..Gen,  9.. .  75>  76. 363 

,  r,  BoyJe 139 

,  Edwards  v 383 

V.  Fonoan 187 

t>.  Griffith 388 

,v.  Hi^hea 198. 270 

Gray,  Fawlkes  v 140 

. . . .  v.  Minnethoipe.  ...»•.» 349 


INDEX    OP   GASB8. 


XXIX 


Page 

Gny  V.  Shawae. S36 

GnjdoB,  Chaonoy  o 162 

V.  Hioka 156.158 

Grayson  v.  Atkinaoa 81 

Greaves  e.  Powell '• . . .  S70 

Grten«  ex  parte 311 

Alford  Ci 26.202 

9.  Croft. 414 

o.Ekias v 299 

^CWmani? .....809 

,FmnUiQ  &...<. 311 

V.  Howard.^ « ....  108.  IIO 

9.  Pigot 289.315 

V,  Otte. ...»*.* 286 

,  Scolding  V. : .  * ; .  169.  226 

o.  Scott •....V...    S3 

. .  .^ .  VI  Symonda.". « . . .  210. 273 

Greeqe  r.  GreeoK'. ; . . 351 

Greenhank,  Hearie  tn  187>  188. 

197.308 

GfMihiU  v.WpUbe 306 

Graemog-  v.  Barker 297 

Greeoovgh^  Barrow  v 14. 393 

Gc«enwdl  e.  GfeenweU 308 

Gnenwood,  Babington  v,  186.190 

O.Greenwood,  no.  204 

Grafi0e>  Richardson  o. 250 

Gsertiaai,  Clayton  o. 305 

Qr^  Ld.  .0.  JLady  Grey 347 

v.  Mantague 236 

Grioe  «.  Goodwin. .  172. 223. 358 

Grieres  v.  Case 78. 85 

Griffith^  Graves  v. 388 

V.  Jones 109.  Ill 

o.  Rogers 46 

Gnffitfafl  o.  Hamilton,  40. 44. 227 

,  Huntley  v. 278 

V.  Smith ,...140 

V.  Vere 286 

Giimmett  v.  Grimwatt 77. 78 

Grimston  o.  Bruce 162 

Gnxnnhiidge>  •Browne  «.  19.374. 

397 
Gwavenor,  Gower  v 239 


Page 

Grote,  Att.  Gen.  v 200. 220 

Grout,  Toulson  v 70 

Grove  v.  Sanson 379 

Grabb,  Biggleston  v 261. 266 

Grymes,  Stratton  v 150 

GniUam  v.  Holland 315 

GuOlan  o.  Gill 388 

Guise,  Att.  Gen.  v 88 

. . . . ,  Clark  V 190. 202 

Gullan  V.  Trimbey 281 

GuHiver  r.  Wickett 135 

Gurrey,  Hemming  v 207 

Gutteridge,  Simnx>ns  v 817 

Guy,  Doe  v 365. 387 

....  v.  Pearkes 280 

Gwillim  V.  Holland 324 

Gwynne  o.  Muddoek  ... 107 

Gynes  v,  Kemsley 96 


H 

Habergham  v.  Vincent 343 

Hack  V,  Tuck 197 

Haig  V.  Swiney 242 

Hale  V,  Acton > 261. 266 

.  V.  Beck 10 

.  V.  Cox. 352. 357 

. ,  Ld.  Cranley  «...  44.  49,  SO 

.,Leei7 .208.214 

. ,  Shee  9 183 

. ,  Webster  v. . . .  2^.  224. 296 

Hales^  Brookman  v . .  163 

V.  Margerum ; ; . .  242 

Haley  v.  Bannister  . .  31.  d09i  8iS 
Halfpenny,  Maodowell  v.. .  . .  868 

HaU,  Att.  Gen.  v 5 

. .  V.  Brooker S60' 

. .  V.  Carter j2PT' 

. .  0.  Digby 227 

. . ,  Frederick  v 3 

. .  V.  Hewer 118 

. . ,  Mercer  v. 168 

. .  V,  Terry 177 

. . ,  Wakott  P 180. 379 

Halliday  t>.  Hudson 883 


XXX 


INDEX    OF   CASES* 


Page 

Hallifiu  V.  Wilson 182 

Halliwell,  Ewbank  v .859 

HaUuin>  Gravenor  v 75. 334 

Halsey,  Austen  v. 160. 3^ 

,Peck  t>. Wl 

r  • . .  . .  Upwell  V 5 

Halthin,  Steinmetz  v 285 

Halton  V.  Medlicot. . . : 372 

HambUog  v.  Lister 22 

Hamell  v.  Hunt 228 

Hamilton,  Balguy  v. 238 

,  Griffiths  V,  40. 44. 227 

tj.  Lloyd .219 

D.^  Ld.  Mohun  v.  .  139 

,  Royle  V 115 

lA.,  Smallman  v, . .  368 

Hammond,  Bailey  v 381 

,  Hutcheson  v.  159.163 

290. 334 

9.  Neame. .  . .  142. 394 

, . . ,  Kaach  V 108 

Hampsliire  v*  Peirce 100 

Uampson,  Shipton  v 147 

Hanbttiy,  Davenport  v,  10?.  123. 

226 

.........  Giraud  V 48 

.......  9.  Hanbury 251 

, . . ,  Neal  V 134 

Haaby  v.  Roberts 358, 359 

Hancock,  Coles  v. 126 

,Ellk)t» 326 

: ,  Ernes.  V 178 

,  Jones  V 201 

Uancpx  V.  Abbey 353 

Hands  ,v.  Hands 178 

Haanis  v.  Packer 325. 342 

Hanson  v.  Graham,  159. 172. 180 

Hardacre  v,  Nash 1 

Harding  v.  Glyn^  3. 7,  8. 108.110. 

179 

Hardman  v,  Johnson 320 

,Rockt; 291 

Uardwick  f .  Mynd  ....  283. 380 
Harewood  v.  Chiki 350 


Page 

Harford  v.  Browning 138 

Harland  t^.  Trigg 3. 8. 197 

Harley,  Att.  Gen.  v 76. 207 

Harlst^n,  Executors  of.  Felt- 

hame 360 

Ha^man  v.  Dickenson  . .  176. 185 

,  GaskelU 184 

.......  Lugar  V 122. 196 

,  Wilson  r 306 

Harper  v,  Lee. .  * 39. 247 

Uarpur,  Bradwin  v 99 

Harrington  v.  Harte 179 

Harris  V.  Barnes. 83 

f.  Fmch....... 310 

0.  Ingledew 385 

V,  Bp.  Lincoln 99' 

8.  Stewart 69 

,  Whithome V. . .  ....106 

,  Woolktto 40 

Harriscm  v.  Buckle,  173, 174. 279. 

288 

V.  Cage 941 

V.  fbreman  ....  182. 228 

. .  ..«..,  Hanghton  v»  124. 298« 

S07 

».  Naylor 174 

,  Norris  « 305' 

.V.  Rowley  • IdS 

,  Yare  v S8a 

Hart,  Chapman  v.: 210. 275 

..  ..c.  Dutand  .. — 69 

Harte,  Harrington  v.. « . , . . .  179 

Hartley,  Att.  Gen.  V 77 

o.  Hiide 351 

Hartop  V,  Whitmore 261 

Hartopp  0.  Hartopp 264 

Hartridge,  Fotherby  v .368 

HartweU,  Frederick  v 281 

Harvey  0.  Aston 132 

tf.  Badeock 216 

9.  Harvey  . .  60. 174. 306 

,  Shanley  v —  56. 58. 60 

Harwood,  Soott  v 124 

Haalewqod  v.  Pope,  355v  358,859 


INDBX  OP   CASES. 


XXXI 


Page 

HatBord,  Ramsdea  « lO 

Haseel  v.  HasaeL 325 

,  LowUaan  v 358 

Hatch  V.  Mills 1 75 

Hathornthwaite  v.  Riusel  . . .  385 

Hatteraley,  Finch  v 326 

HattOQ  V.  HattOQ 53.  385 

,  Hooley  r 205 

V,  Nichol 325 

HanghtOD  v.  Harriaoa^  124. 298. 

307 

Haverfidd,  Goolding  v 254 

Hawes^  Dansen  v 182 

©.Warner 139 

Hawkes  v.  Saunders 387 

Hawkins  .9^  Combe 298 

V.  Day 380 

•  t'.  Mason 44 

,  Wynne  t>., 5 

Hawlej  9.  Cutts 219,  220 

Haws  V.  Haws 231 

Hay,  Dodson  p 180. 228 

....  9.  Falmer. 306 

Hayoocik  p,  Hayoock 389 

Ifaiyes^  Att.  Gen.  v 308 

Hayle  0.  Burrodak. .' 234 

Ha^es  9.  Littlefear 37 

•  < V.  MicQ 251 

,  Roach  o. 257 

Hayward,  Page  ». 161 

Haywood,  Paget  (% 150 

Haiel  a.  Romney 109 

Head,.March9 279 

Headfey  f .  Redhead* 361 

Hcade  9.  Greenfaaaik,  187>  isa 

197.  308 

>..••  Randal  Vii*  i^ 6- 

Htames.Wiggmton.. .....209 

Heartwell,  Alt.  Geo.  v. .  .86. 197 

Heafli  0..  Heath.. 347*  349 

,  Oke  o 163. 167 

9.  Perry 289.295.298 

Heatlicote,  Stephenson  0.  346,350 
Heathe  v\  Heathe 126. 228 


Page 

Heather  v.  Rider 188 

Heddon,  Whitelock  t 65. 

Hele  V.  Gilbert 215. 217. 219 

V.  Stowel 392 

Helgrave,  Burnet  v 163 

Hemings  v.  Munckley 150 

Hemming  v,  Gurrey 207 

Hender  v.  Rose 186. 191 

Henderson,  Vaux  v.  .  32. 106. 167 

Hendrie,  Gliphant  o 86 

Heneage  v.  Hunlocke 117 

Henley,  Jones  v 121, 122 

,  Lord,  Nod  v.. .  295. 302. 

339. 352. 357 

Henshaw  cf.  Atkinson 80 

,  Atkinson  v 385 

Henwood  0.  Overend  ....  SO.  199 

Hepworth  v.T&ylor .224 

Herbert  V.  Herbert 369 

,  Manning  v 177 

V.  Reid 122 

Hereford,  Bp.,  v.  Adams .. .  82. 93 

,  Barrington  v 338 

Heme  v.  Meyrick 369;  360 . 

,  Reves  0. . . .  131. 150,  151 

Heron  0.  Heron 372 

tf.  Newton 44.  && 

Horrick,  Att.  Gen.ir 90 

Herring,  Howes  v.. 182 

Herrey  0.  Desbouverie . .  186. 193 

v.M'Langblm 225 

Heseltine  v.  Heseltfaoe 274 

Hertford,  M.,  Ld.  Southamp- 
ton o :.236 

Hewer,  HaU  » ll€f 

Hewett,  Wallop  t? .' 205 

Hewitt  O.Morris. 301, 902' 

Hewson  v.  Reed 202 

Heygate  V.  Annesley^ 64 

Heysham  v,  Heysham. ......  313 

Hibbert,  Garvey  v 180 

,  Taylor  v 802 

HicGocks;  Atkins  v 146. 18a 

Hickman,  Att.  Gen.  o.  89. 92. 167 


..  ."».■ 


>  ■• 


t. 


INDBX   OP  OA6B8. 


^ 
» 


*  Page 

Hfckmiui^.Iiedsoine  « 169 

Hicks  v.Pendarvis ...'...;  ...  16« 

..«..>  Graydon-  r* 156. 158 

"  Hide,  Mead  €. 347 

. . . .-,  Stejphens  v *.  /. .  ..95tS 

HiRrn  v,l^y .190 

Uigden  9.  Wijliainson 71 

Higgins  V,  Cra^^fWitL  .* s .  368 

Higgs,  Brifcrn  if.  . .  7.  31. 94. 167 

Higbam,  ex  parte.t 381 

\.»Bakerv. 11 

Highway  9.  Banner.. ..;.-..  187 

Higman^  Roberts  «t? 124. 19$ 

JEIitbert,  tate  0 55 

Hill,  Atkins  v.\ 387 

9.  Atkinson ' 429 

«.  Chapman,  56. 58. 126.276> 

«77.31d 

tj.Cock i ^. .  333 

....  ©.Hill *..307 

....  V.  Mason 219 

. » . . ,  Pryor  v 280.  285 

,  Rose  ». . . , 229, 230 

• . . .  o.  Silmpson . . . . : 322 

•.Smith.... 121 

Hmier  9.  HiUier 6 

Hills  V.  Brewer 36 

. . . . ,  Gibbons  9.  . « T. .  25 

«.  Wu-lcy 167.  «01 

Hillyafd  t^.Taykir 362 

Hilton,  Garbut  v 146 

,  Songs  V 278 

Hinchcliire  9.  Hmeh€liffe,189. 248 

Hinckley  v,  Simmons 224 

Hinton  V.  Finke 29 

v.Toye 9.346 

Hinimaa,  AttGen.  0.85.901. 395 

Hixbn  V.  Oliver 242 

o.Wytham 370 

Hoare  V.  Barnes 1 39 

Hoath  o.Hoath 180 

Hobeon,  Beresliwd  r.  • .  •  285, 286 

Hodge,  Walter  0 56 

Hodges,  Mogg  o 82.362 


iTIgC 

Hodges  V.  Peacodc 134.205 

«.  Waddington. V  ....  379 

Hodgson  o.  Hodgson % ,   99 

V,  llaw0on,177. 197. 316 

. .  • ,  Studhoime  v,  290. 299. 

392 

Hodgworth  t».  Crawley 222 

HoghtoQ  V,  Whitgreave 230 

Holder  o.  Holder 3 

Hole,  Thomas  v 108. 122 

Holford,  Att.Gen.  o 431 

«.  Wood, .  .43.  904.  347 

Holland,' GuUlam  v 315 

,  Gwillim  V.  I 324 

V.  Hughes  ....  304. 316 

Hollihgsworth,  Fanlkener  n,   184 

Bttdlingworth,  Stott  v 900 

Hollins,  Soresby  v 77 

Hollister,  Bartlett  v 124 

HoUoway  r.  Collins 276 

©.  HoUoway. .  106. 178 

,  Marshall  v. .  .296. 909 

r.Watkias;. iff 

Holme,  Mdnkhonse  v.  ...... .  175 

Hplmes  o.Cradodc .. 136 

V  Custanoe. . ....  98. 369 

O.Holmes 264 

V.  Lysaght 14S 

,  Young  V 366, 365 

Holt  9.  Holt 319 

HoltEmeyer,  Wilde  v 39 

Hone  V.  Medcraft ...  75. 271. 924 

. . . . ,  Sinclair  v 195 

.. ..,  Warner. V. 228 

Honnor,  Webb  v 200. 209 

HonywDod,  Bennett  0. .. .  64. 109 

,  Jeffery  v 117 

Hood,  Brotherow  «.. 991 

Hooker,  Att  Gen.  v.. 98 

Hooky  v.Hatton 205 

Hoc^ier,  Bird  0. 261,262 

,Chawortho 296 

,  Fuller  r 199 

V.  Goodwin 334. 343 


r^ 


\ 


*\-' 

*»  X 


lNi)BX   OP  OJfSBS» 


^M 


•      *. 


Hooper^  Makifaam  9. 8S.M2 

......  ^  Masteis  V. 178 

f.Boisiter 905 

fiopOTv  BC^rtiii.8c 370.372 

Ho]diio8^  IxMfeday  «. « .  •  107. 116 

ttoraer,  Amos  v ^ .  150 

iiornsby  Crlkieh 55 

.V tiLlIbnMbf. 109 

Uorsepool  9.  Wateoa 114 

floMlip  v^  Cfaalontr, ,  136 

..^WoodBMOV..^. ..-•..  61 
-HM)  Hot  r.  ..*•..  89. 100. 812 

Harton  v^  Hotton  • 11 

*i  ....^Naiinockr».89»3ai06. 
-  #w  843 

4fenivoQdB.WMt 5 

HBodms  p.HoalriM.  .46. 861.866 
iHo0<e  e.Fralt.^^. . .  •> . .  187. dl3 
:^EiDU)am  o.  Sutte,« .'  80a.  813. 817 

>MDf^  GaikiUr*.., 350 

•t\..^«  c.Rylejr'* ...883 

:Motig)itoQ  tf^Awiklm 300 

ttiii)ditcb^Tiilki«,..v 186 

flpwurfl «.  DasAMfii 5)63 

^fc».'«>>  Greea«L» lO&llO 

;^»...  t>. giyeia., »...,.... 385 
4|[pwe  9.  £.  DartmHttb . » .  89. 304 

Jfo^  Stad^QoIi^  0 138 

..•»...,  Tattcr»al.p 135 

^^.....^Thonittivw 157 

fi-M  .4. .  i  Tiewinian  o. 387 

iiQwes  r.  Herring. 188 

n4«.,.j  Scurfieldir 175 

«0me  v.ChapnMa>74>75,7(S.388 

Mnd^oo,  AU.  G«a.«« 91«  378 

^Hallidajrv 333 

« 4  Kirkbaakc.,, .. ..  78 

^ . . .  .^  ]V]ass«y^,« .  * . .  141^  841 

•iS,,.,^Strick^ > 830 

H^jglBi  9.  Akxaoid^, ......  19Q 

l%gl)^^Ati.G«L«,,. 88 

..,...«  Grayes  v., 198. 870 

•«••.»« ^Holland IT*  •».. 304.316 


?agc 
Hughes  V,  Hughes,  184. 183. 313 

; V  r.«ayer  .....'......841 

Hughs  9.Collis ,.. 330 

Humberston  0.  Humberston,  .138' 
Huttiberstone  v,  Staaton,  13Q.  169 

tiume  V. Edwards...  > -^•*923 

Humfrey,  Burleton  v...^*  ]156;  1^ 
Humphrey  v»Tayleur. . .  169.  ^7 
Hui|iphveya«;.fittmplto|fs;  86. 9f . 
*  868»  869. 37L  378 
Hungerford,  Lord  Bristol  0. .  43 

HunlQcke,  Heneage  v .117 

HuDsdon,  Birdv 18 

Hunt  V.  Berkeley ...  33. 888. 8^3 

.... ,  Bromhead  v ;  188 

....,  Faithful  o. « .390 

....^HamelLir.^ 888 

V.  Hort 89. 100. 818 

Hunter,  Bowker  V.  .........  45 

• .  >  Fulsfbrd  v.  8Q.  184. 180. 

313 

Himtley  V.  Griffiths ...878 

Hurle,  Hartley  v.. 351 

Hurlock,  Jackson.  0 338 

Hurst,  Att.  Gen.  c^. ...... .93. 368 

o. Beach..  ....^59. 805^1 907 

,  Izard  V 859. 868 

irtTibbots  V .V . .  386 

Husbands  v.Husbands 865 

Hussey  9.  Berhej^. .  96. 113. 11^ 

,  Mordaunt .«...,, ^,.  .50 

Hutcheson  v.  Hammond^  159. 163. 

89Q^83♦ 

v^  Jones •  ^ ,  ^  18$ 

Hutchin  v.  Mannif^;toni>  133.18* 

Hvtchins  v,  Foy « .^ . . .  177 

HtttchiosoDt  Molton  v.\ . . .,  .800 

Huthwaite,  Norris  v. . ,  • 175 

Hutton,  Curtis  v^ 77. 87 

ilyde,  Att.Gen.v,. 79 

. r.Hyde 34^ 

i....,Minet». 883 

,  Sagitary  v. , . . .  359 


INDBX   OP  GASB8. 


Ptg« 

Indilquin^  Lord,  v.  Fiendi . .  167* 

842. 346.  S51 

«. Ld.O'Biien, 

SM 
Indedon  v.  Nortfacote . .  ISO.  S06. 

315.360 

Ingledew,  Harris  9 395 

Inglis,  Floch  9 fiOO.  90% 

Ingram,  Shepherd  v 181.  S98 

lanes  O.Johnson 91 

....  o.MitcheU .919.345 

Innocent  v.Tayler 174 

Irdand,  Ld.  PHmate,  West «.  190 

Irwin  v.Farrer .943. 393 

...., Foley ». 939 

Isaac  V,  Defnez 90. 109 

Isherwood  «.  Payne ,.  141 

iTat,  Wflson  V 44. 59 

iTyo.Gflbert 339 

Izard  o.Hurst 959. 969 

Izon  o.Butkr 166.969 


Jackson,  Bennett  v 13 

o.Eorrand 174.330 

V.  Hurlock 338 

*o.  Jackson,  174. 906. 997. 

345 
•  ....•  V.Kelly  . .  .30, 31, 39,33 

r>  Leaf 386. 396 

,P»tt» 917 

,RowetT. 984 

,  Walker  9 350. 365 

Jacobs  «.  Amyatt. 940 

Jacobson  v.  Williams  . . .  •  71. 980 

Jaggard  v.  Jaggard 105. 952 

James  v.  Allen 9 

,  Dalton  V 362 

D.Dean 273.319 

V.  Semmens 207. 386 

Jamson,  Vesey  c^. 9 

J'Anson,  Pigott  ^ 205 

Jeacock  r.  Falkener 951 


P*gc 

Jeal  V.  Tichener 177 

Jee  V,  Audley 194. 937 

Jeffiereys,  Vachell  v. 38, 39 

Jeffery,  Court  o.«  •« 391 

«.  Honywood. ; .....  117 

Jeffreys  v.  Jefireys**.. 98 

Je&  V.Wood 318 

JekyU,  ShudaU  v.. .  961, 969. 96$. 

315 

Jenkins  v.  Jenkins 139 

«.FowdU..... 961 

Jennings  «.  Gallimore 114 

« ....••  •  V,  Looks ^  4  •  •  174 

,  Bawlings  0.45.137. 197. 

919.997 

Jeaour  v.  Jenour 930. 393 

Jem^gan  9.Ba:(ter  •..••.,  ««98S 
Jervoise,  Fitzgerald  «.  ..^..;309 

17.  Silk. .....i 31S 

Jesson  V.  Eesington. 916 

>Fi8hr 999 

Jewson0.Moulson .....980 

Jobson*s  case *.».*■*  103 

Johnea  v.  Lockhait 61  j  69 

Johns,  Smith  v 387*  389 

JohnsdA,  Baldwyn  v....  226. 227 

,  Hardmaa  v.  .  ^ . .  •  •  320 

,  Innes  v ;  •  • » •  21 

«.  Johnson  ....  280. 284 

©.Mills 289 

,  Newman  « 32^ 

,  Taylor  v 297 

...;...  o.Twist 44 

. . . .  ^ . . ,  Worsdey  ». 112 

Johnston,  Newstead  v 46 

^ 0.  Swann,  75, 76.80.82 

Johnstone,  Att.  Gen.  v 35 

JoinviUe,  Doe  v 115. 196 

Joliflf  ©.  Crew , 314 

JoUiffe  tf.East 228. 392 

Jolly  ».  Wills ..i...234 

Jones,  Att.  Gen.  v 382. 402 

....  V.  Beale « 108 

. . . . ,  Blake  v 391 


IMDBX  OF  CA9BS. 


J€D£8  0.  Colbeck IQ6.179 

....  i^.Canir ,.200 

....,  Griffith  V 109.  Ill 

....  v.HaftQodi..... 2D1 

....  «. Henley 121,122 

.« . . ,  HttteheaoQ  9« 125 

.. . . ,  Macnamara  0. 139 

....  v.Mitchdl 334.595 

. . . . ,  Murray  v 141 

....  v.Nabb 15 

....  9«Ne«nqaii. 99 

....  9. Peacock 90 

....  9.  Randall 232 

....  r.LfOidSeftoB,210,211.219 

....  9.  Selby 56. 58. 330 

....  t.'R.SaSDiSk 145. l6d 

..».  o.Tucker 200 

o.Tnrbenrille 368 

....jWebbo. 356 

....^WeUbebvedo 391 

....  aWestoomb  4..46^47.141 

....  o.Wliitcbott 91 

....,Wll]iaina9. 40.54.74 

Joilinf.Brewet « 46 

Jndd  o.  Arnold I69 

....  0. Pratt 189 

JadsoB,  NiduOls  v 175. 251 

Joxon  V.Brian 341 

^Pwiyr 14 


Kainea,  Orr  « 378 

Kanrcr,  Baldwin  «. 134. 239 

Kaye  v.Laxon ' 222 

Keaiie  9.  Robarts 322. 323 

Keakes  v.  Burton 244 

Kebbell,  Batsford  v 173. 180 

K^ble,  ex  parte S09 

Keedi  o.  Sandibrd 319 

Keeling  ».  Brown 327. 359 

Keighley,  Malim  0 3 

Kcfly  V,  Fowler 241 

©.Monck 145. 362 

Kelly,  Jackson  <♦. . .  30, 31,  32, 33 


Page 

Kelly  V.  Powlet 216,  2l6 

Kellett  V.  Kell^ 199.  333 

Kelsea,  Withers  0 63 

Kemeys,  Thomas  0 340 

Kemp  0.  Davy 178 

,  Wright  0 223 

Kempson,  Smith  0 384 

Kemsley>  Gynes  o 96 

Kennedy  0.  Kingston 179 

0.  Stainsby 38.  43 

Kennegal,  Reech  0 14.  248 

Kennell  0.  Abbott . .  31.  102.  335 

Kennerley,  Swame  0 69 

Kent,  Newman  0 341 

Kenyon,  Ld.,  Brown  0. ; . . . .  182 

Ket^)ch>  Pasehall  9 383 

Kew  0.  Rouse 228 

Keylinge*s  case 379 

Keys  0.  Luff  kin 236 

Kidney  0.  Cousmaker,  191, 192. 

329. 392 
Kightley  0.  Kightley  . . .  324. 326 

Killet,  Dawson  0 177 

0.  Ford 346.370 

Kilpatrick,  Kirkpatrick  0. . . .  240 

Kinaston,  Bffl  0 293 

0.  Kinaston 350 

,  Newport  0 205 

King  0.  King 325 

. . . ,  Lewis  0 186 

...0.  Philips 200 

. . . ,  the,  0.  Robinson 133 

...  0.  Taylor 224 

. . . ,  Urquhart  0 49 

. . .  0.  Withers 159. 178 

Kings  0.  Hilton 278 

Kingsman  0.  Kingsman 15 

Kingston,  Ball  0 5 

,  Kennedy  0 179 

,  Duchess  of.  Mea- 
dows 0 102 

Kirby  0.  Potter 28. 315 

Kirk  0.  Paulin 6I 

Kirkbank  v.  Hudson 78 


jacxTi 


INDBX  OP  CASUS. 


Kirkham  v.  Smith 186 

Kirkpatrick  o.  Kilpatrick. . . .  ^0 

Kirwan^  BinDingham  v 296 

Kitson  V.  Kltaon 186 

Knapp  V,  Noyes l66 

t?.  Powell 296 

0.  Williams 75 

Knell,  Chapman  v 393 

Knewell  v.  Gardiner 38. 43 

ILnight  V,  Cameron 160 

V.  Gay 358 

,  West  © 277 

.Knightley,  Farrington  e.  38.  43, 

44.50 

Knowlton,  Burton  v 352 

Kuffin,  Roberts  v 212. 219 


Ladbroke,  Tomkyns  v. 279 

Laffer  o.  Edwards 230 

Lake  v.  Lake 44 

Lamb,  Bland  v. 1 1. 36 

Lambe,  £.  Salisbury  v. .  163. 182 

Lambert,  Adams  v 87 

,  Dicks  V 46. 2 IS 

V.  Parker 310 

Xrampen,  Cloberry  v.  173.180. 288 

Lampley  v.  Blower 108.  I67 

Lancaster,  Rowley  v 173 

Land  v»  Devaynes 274 

Landaff,  Bp.  of,  Williams  v. .  351 

Landen,  Brydges  0. 327 

Lane  v,  Goudge 180 

Langford,  Taylor  v I76 

Langham  v.  Nenny  . . , 209 

V.  Sanford 55 

Langworthy,  Darley  o 257 

Lanoe,  Parsons  v. 135 

Lant,  Ward  v 44. 263. 352 

Lashbrook  v.  Cock 228 

Latimer's  case 141. 217 

Lassells  v.  Ld.  Cornwallis. . «  346 
Laundy  ».  Williams  ........  288 

Lavender,  Adams  v.  250, 251 .  463 


LawBon,  Doe  «, 178 

V.  Lawson,  38. 43.  56,  57, 

.    58 

,  Nightingale  e. .  332. 397 

t).  Stitch 22 

Laxon,  Eaye  v 222 

Lea,  Barker  0 129 

Leacroft  v,  Maynard. « . .  143. 395 

Leaf,  Jackson tr 386.396 

Leake  v.  Leake. 119. 254 

V.  Robinson,  31>  32,  124. 

181 

Leapingwell,  Page  v 242. 377 

Leathes,  Mortlock  v 319 

Ledsome  v.  Hickman l69 

Lee  V.  Brown,  251>252. 312. 315. 

36& 

, . . ,  Chidley  v 368 

...tf.Hale 208.214 

. . . ,  Harper  v 39. 247 

...  p.  Priaulx 61 

. . . ,  Williams  v » 387 

Leech  v.  Leech 307 

Leeds,  D.,  Osborne  ir 207 

Leeke  v.  Bennett 223. 293 

Lees  V.  Summersgill. .73 

Le  Farrant  v.  Spencer ...  95. 217 

Le  Fevre,  Bird  v 31 

Legard,  Digby  v. . .  271. 273. 334 

Legge  V.  Asgill 36 

he  Grice  v.  Finch 23 

Legh  V.  £.  Warrington 325 

Leigh,  Ld.,  Forrester  v 359 

V,  Leigh 102 

,  LutMns  V. . .  358,  359 

,  MQes  V,  325. 341. 350 

Le  Maitre  v.  Bannister 4 

Leonard,  Galland  v 225 

Leppingwell,  Baddeley  v,...  197 
Lessingham,  Sheppard  0.  239.240 

Lester,  Garland  v I61 

L'Estrange,  .Love  v 172 

Lethulier,  Bretton  0 I68 

Levi,  Gordon  v 182 


mOBX   OP  CA8BS. 


Page 

tiewellm,  Mackworth  «• 46 

Levea  9.  Cox 228 

Lewes,  Fringe  v. 314 

Lewin  9.  Lewin 375 

,  May  V 41 

Lewis^  Clifford  v 328 

v.KiDg 186 

V.  Lewis 24B,  387 

,  Spink  » 179.334 

V.  Ld.  Teynham 368 

Lewthwaite^  Qennell  v.  . .  50.  53 

Ley,  Hiem  v 120 

.,.,  Pentioost  V 202 

liege.  Thickness  v. 179 

Like  0.  Beresferd. . . . . .  280.  286 

LiOcott  V.  Compton 2 1 6 

limbury.  Mason  v 3. 167 

Linooln,  Bp.  gf^Harris  c. . « .  M 
.......  Ladj,  V,  Pdbam,  II8.176 

Lingard  0.  Derby 331 

Liagen's  case 66 

Uagon  V.  Foley 331 

Lister,  Garrett  v 365 

,  Hambling  v 22 

V,  Sberringham 395 

Litchfield,  Reade  v «...  353 

^  • . ,  Ulrich  9. . .  • 260 

Lttchford,  Oldham  p. 14 

Littlebory  v,  Buckley 53 

Litdefear,  Haynes^f 37 

litUm  V,  Litton 299 

Lkyd,  Att.  Gen.  » 86 

v.Bnmton 150,  151 

,  Hamilton cf ..219 

.....9.  Spdlet 140 

,  Wbittonv 370 

9.  Williams 285.  295 

Lockcy,  Bird  v. 170.  315 

Lockhart,  Johnes  9 61,  62 

Lockman,  Nightingale  9 64 

LodLyer  v.  Simpson 318 

Loder  9.  Loder  . . .  118. 177.  182 

Logan  9.  Ftdrlie 400 

loamn,  Fearce  9.. .  174.  180.  362 


Lomax  9.  Lomax 309 

Lombe,  Clifton  9 4 

London,  City  of,  v.  Garway.  •  333 

9.  Russell  . .  207 

Londonderry,  Ld.,  Graham  9. 119 
Long  9.  Bbckall . .  114. 179.  238 

O.Dennis. 154 

9.  Long 306.  308 

,  Martin  tr 238 

,  Prescott  9 127 

,  Russell  tr 230 

,  Wolestoncroft  v.  ....  369 

Longdale  9.  Bovey 197 

Longdon  9.  Simson 236 

Longmore  o.  Broom. .  94.  96. 122 

Longville,  Conway  v 306 

Looks,  Jennings  9 174 

Lord  «.  Godfrey 304 

Love  9.  L'Estnnge 172 

....  0.  Napksden 383 

Loveday  9.  Hopkins. . . .  I07.  II6 

Lowe  9.  Peers 144 

Lowfield4?.  Stoneliam 225 

Lowndes  0.  Lowndes . . .  300. 308 

9.  Stone 106.  Ill 

Lowson  f .  Copeland 42 

,  Supple  V 1 10 

Lowtfaer  9,  Cavendish 136 

9.  Condon 178 

Lowthian  9.  Haasel 358 

Lucas  9r  Evans  • « 150 

Lucy  V,  Bromley 360 

9.  Gardener 358 

Luff  kin.  Keys  9 226 

Lugar  9.  Harman 122.  196 

Lumb  9.  Milnes 62.  280 

Lumley  9.  May 330 

Lunn,  Bank  of  England  9. . .  364 

Luikins  9.  Leigh 358,  359 

Lyde,  Doe  9 240 

Lydiard,  Stirling  9 271 

Lynn  9.  Beaver. 53 

9.  Dubois 30 

Lyon  o.  MitcheU I07.  23a 


r 


IMOBX  OF  CA8B8. 


Page 

Lyoo,  Ftoiell  v 169 

Lypet  ».  Carter 327 

Ly6aght>  Dwyer  9 266 

,  Holmes  v 148 

M 

Maberly  v.  Strode 222.  230 

V.  Taiton 313 

Macauley  v.  Philips 63 

MXHeland  v.  Shaw. .  42.  349.  356 

M'Cullock,  Alexander  v 246 

Mac  Doual,  Crosbie  p. 259 

BCaodowell  v*  Hal^nny  ....  368 
Ma<^uire>  Ashbumer  v,  21.  26. 

268,  269 

Mackell^  Bolger  v 173 

9.  Winter 12. 179 

M'Key>  ex  parte 311 

Mtckintoahv.Townsend....   86 

Maekworthv.  LeweUia 46 

M'LawUii^  Hcr?ey  v, .  .....  226 

Maclean,.  Rutter  n 189 

M'l4eod  V.  Drummond 323 

Mac  Ifiroth  v.  Baoon. . .  112.  209 

Macoamara  v.  Jonea. 139 

Biad^son  9.  Andrew.*  ..^...182 

........  ,  Benyon  o 175 

Blahon  v..  Savage 91. 109 

Main^Walkerv 169.177 

Mainwaiing:,  Ggver  o«  ...... .  109 

MiQCW,  Wilson  9 5«333 

Maidand  v.  Adair  • .  30. 112.  I66 

, Smiths 204 

Makeham  o.  Hooper ....  82.  362 
MalcoUn  v.  Martin,  229. 294. 3l6 

f .  0*Callaghan,  160. 156 

Malim  9.  Barker 124. 182 

tr.Keigfa]ey 3 

Mallabar  v.  MaUabar 335 

Malloon  v,  Fitzgerald I62 

Mian  «.  Man 33.  52 

Manby,  Colegrave  o. 271 

Manche8ter,D.e.Bonham,l  1 5.393 
Manfidd  v.  Dugard 142 


Pa«e 
Mann  .9.  Coplaad  .  ^ 22 

,  Debeze  0 266 

Manners,  Iiady,  Att.  Gen.  9.   429 

Manning,  Danveia  v 203 

V.  Herbert 177 

o.  Thesiger 391 

Mannington,  Hutcfain  «.  133^  184 

March,  Lady,  9.  Fowke 346 

0.  Head 379 

Maigenim,  Hales  9. 242 

Marhant  9.  Twisden 211 

Markham,  Bunn  9 58 

Markland,  Entwistle  9 SOS 

Madar,  Worrall  9 .280 

Marlbonui^,  D. «.  Ld.  Godol- 

phin 7.  SI.  168 

MlUples  9.  Baiabridge 145 

Marsh  .9.  Etvds. 378 

•  «.... 9.  Biarsb ..110 

Marshall  9.  Ble^ 248 

r.HoUoway  ..286.309 

Martin,  Angerstein  v SOS 

,  Att.  Gen. » S6S 

9.  Doudi 9 

,  Embrcy  a ijj 

9.  Long 238 

>  Malorfm  9. 229. 294. 316 

,Nann0y9. 63 

.......  9.  Rebow 43,  44 

,Reyni8h9.  14^.806.362 

,Smee9 ....312 

9,  Wilson 176 

Marwood  9.  Turner 273 

Mascal  9.  Mascal 259. 266 

,  Watson  9 280 

Maskelyne  9.  Maskdyne  ....  242 

Mason,  Hawkins  9. 44 

, Hill  9 219 

9.  Limbory 3. 167 

,  Maugham  9 333. 347 

,  Ptolmer  9 289. 307 

Massey,  Evans  9 69 

V.  Hudson 141. 241 

tf.  Sherman  . : 3 


INDBX   OP  CA8B9. 


XXXIX 


Massie,  Abbot  v 100. 137 

Musters  v.  Hooper 178 

V.  Mastert,    16.91.100. 

808. 816. 844. 359. 378. 375 

,  Rashky  v. 305 

Mstchwick  9.  CodL 186 

Mathews  v.  Bowman  i . . ; . .  •  888 

...9. Mathews... b>.  ..851 

Matthews  v. Ftenl ..119 

Mnde,  Benson  e. 3G0.308 

MsQgfaam  V.  Mason . . . .  383. 347 
Mawell  V.  Ashe.  ....«•....  880 

9.  WettCBhaM,  896,  897> 

898. 396 
Hay «.  Andrews...  ••••..  ..177 
••«.9.  Lewin,*  ••  k  •••'•«.•  •  41 
..^.^Lomley  ..........  ...330 

....9.  Wood w 178 

Uaybank  o.  Biooks.  • . .  163,  164 
Mqrer,  D.  Anoastw  «.  •  •  34fti  851 
M^ynard,  Leacroft  o«.  •  •  148. 895 

Msyo,  Dappa  o. .  •  v » • .  886 

Mayot,  Garforand  i\ ..%,.«. .  184 
Mayott  9. Bia^Fott. • . . ^ . ^ .» •  181 

Mi^tin  V.  Hoper. 370.  378 

Mead 0.  JtiiQe »«v««**ti«'«.** 847 

....^O'Neal  9...  •«« 850 

* . .  • « X  ease  9«  •••.<•  %>..•..  809 
Meadows  9.  Dnehass  of  Kingston, 

108 

•  • 9.  Parry* »;  141 

I        Meager,  Walker  9 370 

Meals  9.  Meals v .  879 

Medcraft,  Hone  9. . .  75. 871. 884 

Medlioot  9.  Bowes 3, 175 

..,Halion9 378 

,      MeDuiish,  Awse  9. .834 

^    Md]j^9.  IVes.  of  the  Asylum>  75 

,  Devisme  9 106. 113 

9.Mellish 804.899 

Mello,  Devisme  9. .  % . . .  185. 176 

lUlor^  Denn  9 386 

Mcnoe9.Menoe ^.50.858 

Meades  9.  Mendes 881 


P«ge 

Menzies,  Bullock  9. 880 

Mercer,  Cavendish  9. ....  • .  .309 

9.  Hall 158 

Meredith,  Bartholomew  9.. .  .887 

.  i 9.  Wynne 849 

Merry  9.  Ryves 158 

Merryman,  Elliot  9. 381 

Mesgrett  9.  Mesgi^ett 155 

Messenger,  Middkton  9 176 

Metcalfe,  Collins  9 180 

Metham  v.  D.  Devon 66 

Meyrijk,  Adams  9.. . , .  •  347. 350 

.... .,.,  Att.  (jen.9 75 

,  Garth  v 97. 804 

,  Heme  9 359, 360 

........  ReynoUs9. . . .  896. 315 

Mial,  Poor  9. 338 

BCichdl  9.  MiefaeU.> . . .  .818. 349 

,  Onslow  9 854 

Micldem>  Doe  9 195 

Micklethwaite,  Perkms  9. 171.838 

Mico,  Haynes  t^ 851 

Middleton,  Awbrey  9 38& 

9.  Cator ^ . . . .   88 

........  9.  Clitherow 81 

....  9.  Dodswell 385 

....  9.  Messenger^ . .  4 . ,  176 

9.  Spicer  .....  ^ .. .   37 

Biiidmay,  Sdwood  9. 808 

Mildred  9.  Bjobinson 801 

Miles  9.  Leigh 385. 341. 350 

Miller,  Abney  9 871 

....  9.  £aton 179 

....  9.  Faure. , ^ . .  136. 163 

•  • . .  9.  Miller « .  56,  57,  58 

. . . . ,  Parsons  9.  • . .  v ••   13 

....  9,  Warren 169 

Millicent,  Rogers  9 « . .  373 

MiUs  9.  Farmer.  ...»•.«.••.   98 

■  * 

. . . . ,  Hatch  9 » 175 

. .  • . ,  Johnson  9 889 

....  9.  Norris  .  • . .  • 187 

Milner,  Att.  Gen.  9. .  v 177 

.....9.  Milner, 808 


*  h 


ft « 


r 


INDBX  OP   CASB8. 


Ptage 

MUner,  Slade  v ^4 

Milnes,  Lumb  v. (».  880 

«.Slater 40 

Milsom  V.  Awdry ^46 

Minchin^  Chambers  v 17 

Minet  C.Hyde «83 

Minnethorpe,  Gray  v 349 

MinshuU,  Att.  Gen;  v 93 

Minuel  o.  Sarazine 850 

Mitchell  ©.Bower 308 

,Inne8i7 219.245 

,Jonear 334.395 

,  Lyon  V 107. 238 

,  Stenhoiseo 818 

Mitchelson,  Belt  v 234 

Mitford  V.  Mitfbrd 63. 144 

,  Wicker  t? 122 

Moffat,  Bank  of  England  v. .  364 

Mogg  V.  Hodges 82. 362 

Moggridge  o.Thackwell,  91.  93. 

167.  207. 396 
Mobun,  Ld.,  tp.  D.  Hamilton,  139 

Molet>.Mole 307 

Molesworth,  Darrel  v 169 

o.Molesworth,   175> 

.    .  203 

Molton  v»  Hutchinson  . ... . .  200 

Mblyneux  «.  Scott 186 

Monck,  Keily  v 145. 362 

......  ^.  Monck,  261, 262. 264. 

266. 396 

Monkhouse  v.  Holme 175 

Montagu,  Grey  v 236 

Montague,  Bernard  v.  . .  I07. 132 

Montgomerie  v.  Woodley 298 

MontoHeu,  Lady  Elibank  v.. .  279 

Moor  r.  Blagrave 391 

,  Turner  v 224 

Moore  V.  Godfrey  • . .  12. 144.  233 

.....V;  Moore. 210.315 

,  Papworth  v ^88 

/Pollexfen  v. 36o 

,  West  V. 221 

Mordaunt  r.Hussey 50 


P*gc 

Mordaunt,  Noys  v 186 

Moigan,  Edwards  v 191 

V.Gardiner 177 

V,  Morgan 29 

,  PoweUv 140.340 

,  Rickman  v 253 

Morice  v.Bp.  Durham 9. 01 

Morley  v.  Bird,  27.  I69. 226. 299 

,Lady,  Fftwlettv..  .43,44 

,  Wright  V 280 

MorreU,  Norman  v 202. 359 

Morret,  Blower  v. .  371. 374, 375 
Morris  t>.  Burroughs. .  • .  140. 186 

,  Cantle  v 250 

,  Colston  v.. . 135. 394 

,  iVyer  v 90. 808, 869 

,  Hewitt  v.. 301,308 

,  Underwood  v. . .  150. 879* 

315 

Morrison/  Ridges  v 205. 363 

Morrow  9.  Bush 346 

Morse  v,  M^Ormond  • 239 

.  V.Sadler 3gO 

Mortlock  o.  Leathe* 319 

,  Bp/ Peterborough  9.  95 

Mosely  o.  Mosely 140 

Mostin,  Field  v* 9SO 

Mothtt.Frome 71 

Motteux,  Durour  v. . .  31. 75. 335 

Mould  V.  Williamson 330 

Moulson,  Jewson  v 880 

r.  Moulson 848 

Mount,  Wilson t>. 187 

Mountmorris,  Ld.,  Att.Gen.v.  363 

Mowbray,  Rayner  v 108. 178 

Moxom,  Sibthorp  v.. . . .  165, 166 

Muckleston  v.  Brown 43.  45 

Muddock,  Gwynne  v #P.  107 

Mulgrave,  Ld.,  Phipps  v.  172. 908 

MuNany  n.  DQk>n 319 

Munby,  Att.  Gen.  v. 83 

Munckley,  Hemings  v 160 

Munday^  Godwin  v 17T 

Mundy,  Weddell  v 223 


INDBX  OP   CA8B8. 


xli 


Pag« 

Munt^  Foster  •. 37-41 

Miimy>  Crofibie  «. 10 

v.  Lord  Blibank 284 

V.  Jones 141 

,  Nisbett  V. ...  1  a  43. 393 

Moflgrare  v.  Pury 64 

Mynd,  Hardwick  v 283. 380 

N     . 

Nabb,  Jones  o 15 

Nanney  v,  Martin 63 

Naanock  v.  Horton  ..99,  SO.  106. 

243 

Naplesden^  Love  9 383 

Nash,  Att.  Gen.  V 79 

.....Fendallv 3Q9 

. . . . ,  Hardacre  v 1 

Naylor,  Christophevson  0. . . .  169 

,  Harrison  o 174 

Neal  v.Hanbnry 134 

Nealev.Willb 141 

Neame,  Hammond  v.« . .  142. 394 

Necton  v.  Shaipe 380 

Negus  9.  Coulter 31. 76. 362 

NdHgan,  Nowlan  v 4. 225 

Nenny,  Langbam  o. 209 

Nctterville,  Ld.,  Campbell  V.  158 

Nevill  9.  NeviU 141 

Nevflk,  F^ursons  o 390 

NeweU  v.  Ward 340 

Newham,  ex  parte 286 

Newknd  v.  AttGen 277 

v.Sbepbard 10 

Newman  v.  Barton 379 

V.  Johnson 325 

Jonesv 99 

V.Kent 341 

V,  Newman^  139. 188. 191 

o.  Nightingale 95 

Newport,  Att.  Gen. » 277 

v.Kinaston. 205 

Newstead  v,  Johnston • .   46 

Newton  t^.  Ayscough 144.  230 

,  Bagshaw  v 393 


Page 

Newton,  Heron  v 44.  53 

,  £.  Salisbury  v 280 

Nichol,  Hatton  v. 325 

Nicholas  v,  Nicholas 385 

Nichols  V.  Chamberlain 317 

NicboUs  V,  Crisp 52 

V.  Judson 175.  251 

V.  Nicholls 248 

V.  Osbom 216.  298 

.......  V.  Savage 112 

9.  Skinner 233.  241 

• 

Nicholson  v.  Shearman 3S6 

V.  Sherman 388 

Ni^tingale  v.Lawson. .  332.  397 

V,  Lodunan  ....  64 

>  Newman  v 95 

Nisbett  V,  Murray 18. 43. 393 

Noble,  Franks  v 306 

,  Galliai  v 217. 268 

,  Jloust? 289 

Noden,  Cordell  v , 37 

Noel  V.  Ld.  Henley,  295. 302. 339. 

352. 357 

....  V,  Robinson 365. 379 

....  v.  Weston 324 

Noke  v.Darby 347. 351 

Norbuiy  v,  Norbury 292 

Norfolk  o.Gifford 339 

Nonqan  v,  Morrell 202. 359 

Norris,  Blackwood  v 281 

,  Clarke  t» 99 

V.  Harrison 305 

V.  Huthwaite 175 

,  Mills  I? 127 

t^.Norris 358. 381 

North  9.  Crompton 335 

,  Lord,  V.  Purdon  ...  47. 50 

,  Wadley  v 180 

,  Wilson  V 163 

Northey  v.  Northey 359 

V.  Strange,  64. 122. 124. 

169 
Northcote^  Incledon  v. .  120. 306. 

315. 360 


xlii 


INDBX    OF   0ASB8. 


Page 

Northcote^  Skrymsher  v, .  S8. 394 
Northumberland^  E.^  caae  ef»  9fil 

ty.B.Ayk©-^ 

ford 199. 193 

Northwick,  Lord^  Tait  v 361 

Noton,  Slatter  v. 271 

Nburse  v.  Finch  .....  47-  &5. 392 

Nowlan  9.  Nell^n 4. 225 

Noyes,  Enapp  v: • .  • . .  160 

Noys  0.  Mordaunt 186 

O 

Oakley/Cook  v 33 

. . ,  Skerratt »/ 202 

o.  YMng 229 

O'Brien,  Ld.,  Ld.  Inchiquin  9.  325 

0*Cal]aghan  p.  Cooper 157 

,  Malcolm  v.  KO:  156 

Oden,  Crone  ».. . . .  117- 123, 124 

OTerralli  ex  parte 277. 286 

Offley,  Brest  t>. 2 

Ogden,  Turner  t; 35. 74 

Oglander  v.  Baston 64 

Ogle  «.  Cook 335 

Oke  V.  Heath 163. 16? 

Oldfield  V.  Oldfield 3*1 

Oldham  0.Carleton,44.5O;199'22O 

v.Litchford  .'......,   14 

Oliphant  v.  Hendrie r. .    86 

01Iver,BaUtf 886 

v.Frewen 44 

,  Hixon  V 242 

OlmiuB,  Dixon  «: 61 

Ommaney  v,  Sevan 224 

Ommanney  0.  Butcher,  9*86.45. 

47. 217 

O'Neal  o.Mead 350 

Onslow  V.  Michell 254 

w.South 173 

Ord,  English  ff 78 

...  v.Ord 362 

Orford,  E.,  v,  Churchill 116 

Orme  v.  Smith 268 

Ormond,  Brace  t; 395 


Page 

Ormond,  M.,  Morse  0.. 239 

Ormonde,  £.,GlftHB»«; .....  9^6' 

Orr  V.  Kainea 378 

Osb^m  c»  Brown .. ; . . . .  140. 145 

.......  Nicholk  ». 216. 298 

Osborne  c.  D.  Leoda.^ . . . .  ^  .207 
........  Lady,  ©.VmScTB  •..,   54 

Oswell  i^.  Probert 280 

Otte,  Green  v 286 

Over,  Doe  »* .<..  178 

Ovcrend,  Henwotid  0;  » . .  30.190 

Ougier^  Gffib84^. . . .  ^  .329 

Owen  V.  Owen 33.228 

...  <^.WilliaIaB;....*....8aO. 

Owens-v.Bean  .4 9dr 

OWer,  Rheeder  V 168. 

Oxenden^  Gompton  9, 339 

........  VI  Onendett. . .  979>  280 

Oxetiham,  Whedd6n<V4 139 

Oxford,  Bp.,  Att.  Gen.  0 83 


Bick  f^.  Bathurst 346 

,  Bescoby  9 216 

Packer,  Hannis  v 32S.  342. 

Bige  n,  Hayward 161 

....  V.  Leapingwell. .  . .  24^;  377 

«.P&ge.... 33.22s 

....  V.  Price M)0 

Paget  ff:  Haywood  .........  ISO- 

,  Philips  v., 276 

....  .,Iiordi0:Re8d. .. . .  ..978 

Pidce  V.  Archbp.  Canterbury,  75, 

7«:98 

,  Atkinson  v.. .  10. 176»  239 

Pedn  v: Benson 232 

Painter;  Chester  v; .  107. 288. 857 

9;  Salisbury 33«  52 

Pdling,  Steadman  v v.  173 

Fedmer,  Ashby  9 833 

V.  CracAxrd ; ; .  244 

,  Cori>ett  V 175 

,Hay© ..806 

V.Mason. 289.807 


1 


tND&X   OP  CASE8. 


Page 
Cdmef  V.  Schribb 5 

,  Stapleton  v 184 

©.Trevor 378.296 

Papera,  Howard  v.. , S85 

Bifiworth  r.  Moore« 288 

Baramoar  v.  Yardley. . . .  830. 366 

Pans  o.  FdriB. 805 

^Parker  o.  Ash  . . .  ^. . «..  ^259.3^8 

i7.Brooke 60 

..«••.  ^  Chitty  t?.  • «  •  •  •  •  333. 391 

,  Clarke  v..  r^i....  ..•^..16(5 

•••...  ^  Dillon  p•p.•^^ r^  •  186 

,  Gardner  v..  •dfi.  59»  993 

......  ^  Lambert  9.  •  • . .  v  • . .  310 

.......  9. Pftrker  ..146.150.311 

Fukborst^  Boynton.v. 360 

Fkrkin,  Att.  Gen.  V 22.  UO 

Paniell  v.  L^on 159 

fiarrotti7.Wor8&]d 28 

Puny  o.  Boodle. Ul 

....  v.Juxon.^. ». Ii4 

../..,  Meadows  «.. 141 

..  ..^Musgrave  0 64 

Ptaley^  Freepian  v 107*  280  \ 

ParaoBSj  Att.  Gen. .......  ....•  83 

V.Baker. »,.^ 3 

,  Bank  of  England  v.  364 

.'....«  17. Dunne  .«. 193..<a3 

v.LaQoe*  «'»•»..  .'•.•..•.135 

o.Miller. *.»...•, .»«...  13 

V.  Neville. « •  ...■•  • ..« ..390 

o.  Parsons  .,  ..96.  j)9. 136 

.. o.Sa&iy^....: 52 

Partington,  Andrews  v. .  127-  313 

. Partridge^  Cbeesemao  v.. .  .•  •  223 

o.Gopp 379.380 

o.  FarUidge ..  267^268 

P|8cfaaU  V.  Keterich 383 

Pbssavant,  Fenboulet  v. .  176. 358 

Pstdi,  Barnes  v 115. 122 

.  Paul  o.Ck>mpton 3. 126 

. . . . ,  Matthews  9. . ./ 119, 

•Ptolin,Kirkr 61' 

Pawlett*8  ease 21 


xliii 

m 

P«ge 

P^wlett  V.  Dogget 238 

, v.Lady  Morley , . .  43, 44 

V,  Pawlett 176 

Pawsey  v.  £dgar 177 

Ppgrne,  Lord  Carrington  v... .  258 

......  I^erwood  v. 141 

.«.,.,  Randal  o 146.161 

Peachy  V,  CoU 332 

Peacock,  Cuthbert  0 248. 255 

,  Hodges  0.... . . .  134. 205 

.  t.r  •  • .  ^  Jones  9.  ...•...•#.•  •  90 

Bearce  v.  Boron. 390 

.....  V.  Loqtian. .  .:174. 180. 362 

]gearkes,  Guy  v. 280 

Pearly  v.  Smith 305 

(Pearsall  v,  Simpson 141 

JP^arson  v.  Bank  of  £ngland,  364 

V.  Pearson  .....  293. 392 

•  » . . .  • ,  Sturgess  (t. 182 

,i^ease  i?.Mead 209 

Peat  V.  Cbapinan 33. 228 

.....  V. Powell 10 

Peck,  Brown  v.  . .  .133. 262.  266 

-.^.  ».  Halsey 201 

>Pieers,  Lowe  v 144 

P^en,  Gopdtitle  v 239 

:lp«irQ9,  Adanas  v ^77,-^79 

.J  Hampshire  v. . . . , .  ...100 

Pdxoj^,  Bradley  1^.. 133 

f  elham  v.  Anderson  .  .^ . . ...   79 

,  Qowdsley  ».. . .  326. 327 

..... ..,  Lady  Lkioohi  v.  118. 176 

Pendarvis,  Hicks  v .  162 

Pendleton  0.  Grant 213 

Pcnleaze,  ex  parte 313 

Pf  naeckj  £<  Godolphin  v, . . .  325 
-Penny,  Donn  1?..  .j,^,..:,.. . .  237 
Penpyre,  Wood  t». ......  297. 315 

Penticost  9.  Ley 202 

Percie  and  Davie3*  case 383 

Pcreira,  Dufour  v 256 

Perkins  o.Baynton 228 

v.MicklethwaiteJ71.232 

,Timewell  v 211 


JiHv 


INDBJt   OF   CASBg. 


Page 

Perkyns  ©.Baynton 300 

Perry,  Heath  v 289. 295. 298 

V.  Perry 261 

,  Sibley  v.  26. 29. 107. 199. 

287 

©.Woods  . . .  176. 228i 280 

Peterborough, Bp.,  Boyle  «...  192 

t.  Mortlock,  25 

Peters,  Cui^genven  v 319 

Petit  V.  Smith 43, 44.  385 

Pettc.Fellows 307 

Pettiward  v.  Pettiward 208 

c.Prescott^ 187 

Petvin,  Aspinall  v 11 

Peyton  v.  Bury 167 

Philips  t>.  Carey 22 

o.ChamberiaiDe..202.241 

V.  St. Clement  Danes. .    12 

,Kingt? ..200 

,  Macauley  v 63 

V.Paget ..276 

t?.Philips 361 

,  Wilson  V 186. 190 

Phillips,  Brydges  v 361 

,  Famham  t? 264 

r.  Garth 111,112 

p.PhiUips 216.317 

/Stringer  v 229 

Phipps  V. £.  Anglesea. ......  294 

,  Forbes  u 64 

©.Lord  Mulgrave,  172. 202 

,  Tucker  v .386 

Phyn,  BeU  v 222.  224 

Pickard  ©.Roberts 283 

Pickax,  Champion  v 107 

Pickering  ©.  Ld.  Stamford,  76. 190 

Pidgeon,  Pit  © 206 

Rerce  ©.Taylor 289 

Pierpoint,  Burton  © 60. 358 

I^erson  ©.  Garnet. . .  3. 8. 64. 117- 

294. 316 

Pigot,  Green  © 289. 316 

Pigott  ©.  J'Anson 206 

Pile,  Curry  © 204 


PSagc 

Pile  ©.Pile.. 2*5 

Pilson©.  Price .250 

Pinbury  ©.Elkin 176;  240 

Pink  ©.DeThuisey 6. 137 

..., Walker© 352 

Pinke,  Hinton  © 29 

Fit  ©.  Pidgecm 205 

Pitcaimc  ©.  Brase 96 

Pitcher,  Doe  © 75 

, Wimbles  r Ill 

Pitt  ©.Benyon 228 

. . . ,  Grandison  © 20 

..,,Tothill© 237 

Pittman,  Brown  v./ 389 

Pix,  Vintner  © 371. 378 

PleydeU  ©.  Pleydell 106. 239 

Plume  ©.Beale 382 

Flumpton  ©.Phimpton ......   89 

Flumptre,  Doe  © 104 

Plymouth,  £.,  Ridout  © 332 

Pocock,  Ashley© S7I 

,  Bravell  © .186 

,  Roberts  © 23 

Pdilblanc,  Androvin  © 33.  52 

Pole  ©.Lord  Somers ....  189. 265 

PoUeacfen's  case 251 

©.  Moore 360 

Pollock  ©.  Croft .158 

Pomfret,  Wallace  ©...*.  250.255 
Pontet,  Devese  ©. . .  6. 30. 33. 252 

Poole, Dutton  f^. 14 

Poor  ©.Mial .338 

Pope,  Haslewood  ©.  355. 358. 359 

©.  Whitcombe 178 

Popham  ©.  Lady  Aylesbury . .  210 

, Taylor  ©. .-.  139 

Porter,  Donisthorpe  © 339 

,  Fry  © 165 

©.  Toumay . .  216, 217. 220 

Portman  ©.Willis 209. 365 

Potter,  Kirby  © 28.815 

,  Stanley  © 2$9 

Poulton,  Allen  © 187 

Poyey  ©.  Amhurst 280 


INDBX    OP  OASBS. 


xU 


R>vye*8  case 358 

Powell's  case 369 

o.Att.Gen 90 

,  Bayly  o. 45 

cBelL 278 

o.Ckayer 261,862 

,  Greayes  v 370 

,  Jenkins  v 261 

,  Knap  V 296 

V.Morgan 140.340 

^Peato 10 

^Rawlinsv 250 

9.Robins 326.328 

,  Stratford  o 23  8 

Power,  Att.  Gen.  v 89 

Powb,  Afltley  v 325 

Powkt,  KeUy  v. 215, 216 

Foyntz,  Fonnereau  v. . . .  200. 220 

Fhitdiett,  Aynsworth  v 308 

Pkatt,  Uoste  v 127. 313 

....  0.  Jackson 217 

. . .  • ,  Judd  V 189 

....  9. Sbdden 41,42 

Fkentice, Fenaid  v ,..289 

Pkescott,  Campbell  « 213 

V.  Long 127 

,Pettiwardo. 187 

Fkestage,  Storer  0 300 

Preston,  Arnold  v 66 

Plrevoet  v.  Clarke  • 3. 7 

Miabc,  Lee  0. .  • 61 

Price,  Att.  Gen.  9 90. 109 

. . . . ,  Chandkss  v 237 

V.Gibson.. 339 

....  V.Page 100 

...•^FQson  V *....250 

. . . . ,  Pyle  V 179 

v.Vang^uin 389 

Pricbard  «.  Ames 61 

Prigg  V.  Clay 169 

Prince*8  case 367 

......  Upton  V 265 

Pring  V.  Pring 37. 40 

Pritty,  Garret  v 145 


Page 

Probert  v.  Cliffi>rd 359. 300 

,  Oswell  V 280 

Probyn,  Turner  v 301 

Pkothero,  Brummel  v 350 

Prowe*s  case 383 

Prowse  V.  Abingdon  ....  174. 362 

Pmjean,  Smart  v. 87*  342 

Pryor  v.  HiU 280. 285 

Pugh  V.Smith 186 

Pullen  V.  Cresy 251 

V.  Ready 159 

Pulsford  V.  Hunter. .  20. 124. 180. 
.  313 

Polteney,  Lady  Cavan  v 193 

,  Garden  v II7 

Puntis,  Seijeant  v. 86 

Purdon,  Lord  North  v 47. 50 

Purse  V.  Snaplin 25. 260 

Pdsey  V.  Desbouyerie 191 

Pnshman  v.FiUiter 5 

Pybns,  De  Mazar  v 48. 307 

,  Smith  V 163. 195 

Pye,  ex  parte 261. 263 

. . . ,  Currie  v 207. 339 

Pyle^  Att.  Gen.  v 93. 268 

....  V.Price 179 

Pyotv.Pyot 103 


Quantock,  Cox  v 227 

Quintine  v.Yard 324 

r 

R 

Rabett,  Dunstall  v. 390 

Raby,  Weckett  V 14 

Radifield  v.  Careless 41. 54 

Rackstraw  v.  Vile 240 

Radcli£Pe  v.  Buckley 116. 200 

Radnor,  £.,  Campbell  v. .  87. 206 

Ramsden  v,  Hassard 10 

Ramsey  v.  Ross 383 

Ranee,  Att.  Gen.  V 90 

Randal  v.  Hearle 6 

V.  P&yne 146. 161 


xlvi 


IKDRX   OF   CA8B8. 


Page 
Randan  v.  Boikej,  Sd.  43/44. 

333 

......  ^  Jones  9. 302 

..... .0.  Russell ..  ^1.234.  020 

Ranier>  Sprackling  n lf€ 

Ranking  v.  Barnard 277 

Rapier^  Seymour  v 220' 

Rafihley  v.  Masters. 305 

Raven  V.  Waite 3«0. 306 

Rawe  V.  Chichester ....319 

Rawlings  v.  Jennings,  45»  137. 

197.^12.  227 

Rawlins,  Ford  v 172 

V.  Goldfrap. 313 

tr.  Powel 250 

......  v.Rawlms £6.296 

Rawson,  HodgsoU'V.  177«197'  315 

Ray,  ex  parte.  . . . . , 6l 

Rajrman  r.  Gold 242 

Raymond  v*  Brodhelt/  23.  315, 

816 

Rayner,  Barker  v 270 

V.  Mowbray 108. 178 

Read,  Banghir.  26. 189.  264.  392 

......  Devaynes 1$7 

. . . . ,  Ld.  Fkget  0.'  . . .' 278 

,  Sansbury  v.. . ...... . .  ,181 

....  V.  Snell 40 

Reade  v.  Litchfield 353 

Readbead,  Headley  9 ;  36l 

Ready,  Pullen  v 149 

Rebow,  Beckv 221 

,  Martin  f; 43. 44  > 

Reech  9.  Kennegal 14.  248 

Reed  v.  Addington 215 

,Dix» i....l38 

,  Hewson  v 202 , 

Reeve,  Bowaman  o 358 

Reeves  9,  Brymer,  179.  182.  313. 

318 

Reid,  Herbert  r 122 

Relfe,  Frewen  v 226,  227 

Reves  v.  Heme. .  • .  131. 150, 151 
Reyner,  Davis  v,,,.^ 387 


Rjsynish  V.  Martin. .  M7.  ao^.  3M 
fts^lds,  Eastland  «...  ^ . . .'1S7 

I ..^..MeyEBdk. ; . .  ;296.315 

Rheeder  «.  Owen.. 168 

Rjecy  Aislabie  v^.., . ...  .i...».  156 

Ri6h,  Civil  o 6 

.i  ..o.Cockell.. .....; .....  62 

Ri^harda  o.  Baker 223 

« .'* 0..  Symr. .59 

OEU^baldson,  Brodhurst  a 829 

O.Brown 27 

. . .  .^ o»  Desfaorow » • . . » 384 

o. Elphinstone. .  ..252 

o.  Greese 250 

V,  SpEsag 95, 96 

Rkketts,  Bourke  17 316 

Riekmaa  v.  Morgan 9AS 

Rider,  Heather  9 188 

. . .  .«•  WtBgat 169*262.268 

Ridgard,  Bonney  v. ...... .  .323 

Rklges  9*  Morrison. 205. 363 

Ridlington,  Bradgate  o^. . . . .  370 
Hidbnte.Jfi.  Plymouib  . . ; . .  332 

Rigden,  Brett'i? ...;..  1^ 

Ringrose  o.  Bnuttham litB 

R^9pon>  €urtia  IL ; . .  ...> 4 

Iftftohie- 1>. '  Bi  ooiibcilt  ..»•.•.  282 

IRhrers*  ease.-. ;.  »*..;..:*.66. 99 

Roach 9.  Hammond. .J lOB 

..  ....V.  Haynes  ...... ....257 

Robarts,Keaae  •. 32ft,:d28 

Rdbcfio,  Delmare  o. ...... .  98 

Roberts  o.  Bennet 262 

o.  Cooke..... 31,  32,33 

,  Hanby  9 358,  359 

9.  Higman 124. 126 

v.Knffin 912.819 

,  Pickard  9 283 

0.  FoGock r. ...  d3 

9.  Roberts 279,  280 

9.'  Spicer <92 

Robertson,  Fereyesv.  236.347^51 
Robins,  Att.  Gen.  o.  372, 373. 375 
,  Powell  9 326. 328 


^ 


IKDBX   OF  CASB8. 


Page 

Robins,  Spioks  v 26^,  964 

Robinioa,.  Brandon .«..» ^. . .  •  134 
^Burgesft  tK  L36.  290. 

i7.Cleator 245 

V.  Dusgate...  .^  •  •  • .  5242 

V.  Fltzberberii. %^T 

•  ,TbeKing«..*.«^»...ld3- 

rljeAeimSl,3%1M.mh 

yJMLildned.tt;«.....*..«S01; 

....•••.  ^.Noel  9* .  • ... «.365. 379* 

•  »%•#«••     ^-  W> tent  ■ffm' •  .^ . <    •  •  OUUa  «tlMf 

«..Tay]or.........5I..33a 

tuTickell..^. ..;....:  276 

».  Whifley 2«fr 

Rodt  9.  Hasdnnm* .....,..« je9L 

Rdden*;  Smith 288 

Roe  0.  SammerBoi... ........    11 

BoAuck  V.  Bean 230 

Rqgersi  ex  pMib 10' 

......  ^  Blackshaw  o... .  376. 378 

,Q^mak9 46 

....  ..v.MilliceBk . . . » . .  *..  .373 

BoSfeo^Badder 60 

Rttokurood's  case \i 

RiDMne  e.  £oQme«  .261, 262»  263 

Rase  0.  Cunyn^ame 343 

s  Haidep«L 186. 191^ 

•■...«  p..  H.ul.  •  ••  »•»«  .t.  2S9y  dboO 

.« .».  V.  Hose 15L 167 

Raaewell  v.  Bennet 266 

Robs,  Gkueke  o. 177 

•«..,Bamsey  «. 388 

....p. Ross 133 

BassB o.  Bosse 383 

Roniter^  Hooper  o; .306 

Rotti,  Stnbbs  v^^  ...,..>.  39GL.392^ 
laus,  Cambriclse  «.  31.224.236 

....01  Noble .....289 

•  •..,Ld.  Tower «• »..  .347*351 

Ranse^  Kew  v 228 

Rowe  a.  Jackson 284 

lowland  v.  Gorandi 123 

Rowley,  Barnes  V. 243 


xlvii 

Page 

Rowley^  Harrison  v 138 

......  o.  Lancaster .........  173 

Royle  V.  Hamilton 115 

Rudge  V.  Barker 232 

Rudstone  o.  Anderson 271 

Rngg^  Weakley  v ,  239 

lUimbold  V,  Rumbold 186 

Rumcey^  Flud  v^ 317 

Rnmney,  Hazel  v ^  109 

Ramsey,  Gibbs  9 9. 41 

Rnper,  Att.  Gen*  v 83. 277 

EUi8h«  ^(^%ilBiier  V 318 

BnsseU,  Cage  r. . . .  150, 151, 162 

,  Hathomthwaite  v. . .  385 

.......  City  of  London  v, . .  207 

. .  .^  .  •  V,  Long 23a 

«  Rand^  •. .  881. 234. 320 

. . .  i . . « Whitton  0 •    15 

Rnttierford  v.  Dawson ......  319^- 

.v.SoHglM 385 

Railand  v.  RuUand  ..  38.  S3, 363 
.......  E.,  Willoughby  v.. . .  276 

RalteK  i;.  Maclean 189 

Ryall ».  Ryall 320 

Ryder^  Alt.  Gen:  o 390 

Rylfey^  Hough  v .> 283 

Ryres^  Merry  ..............  158. 


Sadler,  Morse  v.. « .380 

....  17.  Turner 33.40 

Sbflbry^  Paiteons  v ,. .   52 

Sagitary  v.  Hyde 358 

St..  John^  Ld.,  Whitbread  «. .  127 

'  Si^,  Crompton  r < .  252 

;  Salisbury's  case; 152 

i  Salisbury,  £.>  r.  Bennet. . . « .  152 

,  £dge  V i .  109 

,  £.,  GcaTe  v.. . . . . 264 

o.  Lambe . . .  .163. 182 

,E,,t),  Newton  . . .  280 

,  £.,  Fainter  9. . .  33. 52 

Salkeld  t?.  Vernon. 236.239 


xlviii 


INDEX   OP  0ASB8. 


Page 

SaH^  Chapman  v 966 

Salter,  Barlow  v 241 

Samwell  v.  Wake 347. 851 

Sansbury  v.  Read 181 

Sanders  v.  BaUard 296 

V.  Earle 213.  288 

V.  Franks 209 

Sandfocd,  Keeeht? 819 

,  WiUet  V 86 

Sandom,  BUlings  v 197^  225 

Sanford,  Langham  v 55 

Saunders,  Bilson  v.  276. 296,  297 

V.  Drake,  197.294.315, 

316 

,Hawkes«. 387 

Sarazine,  Minuel  v 250 

Savage,  Mahon  v 91. 109 

,Nicholls© 112 

Savery  v.  Dyer ^ 134 

Savile  «.  E.  Scarborough. . . .  234 

Sawer  i;.  Shute 284 

Sayer,  Hughes  v 241 

t».  Sayer 18.208 

Sayers,  Wills  tj 197 

Scarborough,  £.,  Savile  v.  ... 234 

Scarancke,  Cotton  v..i 113 

Scawen,  Swynfen  v 315 

Scholler,  Smartle  v. 10 

Schribb,  Fblmer  v ^ 5 

Scolding  9.  Green 169. 226 

Scott  V,  Bargeman 12 

. .. .  o.  Chamberkdne 136 

. .. . ,  Cowper  V. . .  175. 186. 311 

....  V.  Fenoulhett 129 

. .. .  Green  v 33 

....  V.  Harwood 124 

. .. . ,  Molyneux  v 186 

. .. .  t».  Scott 360 

. .. .  c.  Tyler 148. 322 

Scotton  V.  Scotton 261 

Scudamore,  Gibson  v 252 

V.  Scudamore  .....  333 

Scurfield  v,  Howes 175 

Seale  o.  Seale 202 


Page 

Sear  v.  Ashwell 352 

Searle,  Batchelor  v 45. 53 

Seed  V.  Bradford 368 

Sefton,  Ld.,  Jones  v.  210,  211. 

'    219 

Selby,  Jones  c 56, 58. 330 

Seleyiy.Wood 47 

Selwin,  Brown  t>. 317 

Selwood  V.  MUdmay 202 

Semmens,  James  v 20!.  386 . 

Semphfll  V.  JBayly 147 . 

Sei^eant  v.  Funtis 86 

Severn,  Gilmore  v 124 

Sewell,  Clark  v 25 1 

Seymore  v.  Tresilian  .......  359 . 

Seymour,  Coleman  v.  119. 126. 

182. 307 

o.  Rapier 220 

Sbftckleton  v.  Shackleton,  341.393 
Shaftesbury,  £.  o.Lady  Shaftes- 
bury  273 

,Webbo 139 

Shallcross  o.  Finden 325 

Shanley  t).  Baker,  31,  32. 76. 246 

V.  Harvey 56.  58.  6d 

Sharpe,  Necton  v 380 

Sharpies  v.  Sharpies 393 

Shaw,  M'Cleland  v.  42.  349. 356 

,  Sisson  V 298.  313 

Shawe  v.  Cunliffe 298 

Shawne,  Gray.ti. 236 

Shearman,  Nicholson  v 386 

Sheddon  v.  Goodrich.  . .  187.  343. 

Shee  V.  Hale '. 133 

Sheer,  Wheeler  v 38.  40.  92 

Shekkm  v.  Sheldon 174 

SheUard,  Denton  v 315  ' 

Shephard,  Newland  v 10 

Shepherd  v,  Ingram 181.  298. 

Sheppard,  Elton  v 242 

V.  Lessingham,  239. 240 

Sherer  v.  Bishop 129.  198 

Shergold  v.  Boone 229 

Sherman  v.  Collins 178 


INDBX  OP  CA8B8. 


xlix 


Page 

ShaiiHUi^  MaMeijp4? 3 

,  Nichobon  v. S88 

Sbenia^iam,  Lister  v S95 

SiNRit  o.  Bireh S90 

Sherwood  o. Smith ..313 

SluptoD  «.  Hampson 147 

Shirt  V.  WesOyy 297-  315 

Shore»  Lady  v.  BiOiiigdy 227 

....«  Walker  «.  ..124, 176.311 

Sholter  «.  FHend 384 

ShoweD,  CnQ  v 189 

ShrewBbiny,  Talboe  v. 331 

ShrtmptcNi  v.  Staahope 43 

Shndal  v.  Jekyll,  26l,  262.  2S6. 

315 

Shole,  Sawer  V 284 

SMey  V.  Cook l6t 

t?.  Ferry,  26.  29.107.199. 

287 
Sftthorp  V.  Mozoin..  •  •  l65,  l66 

Kerra,  FcunBter  v 106 

SacQx  V.  BeD 121 

S3k,  Jervoise  v 313 

Sfanmons  v.  BoUand ...;.. .  .380 

9.  Ontteri^e 317 

,  Hinckley  v. 224 

v-VaHanoe,  26.39.124. 

378 

^mpiOD,  Hin  n 823 

,  Lodcyer  v 318 

>  PearsaO  v. 141 

0.  Vickera 139 

Sknsoo,  Longdonif 836 

Sittdair  r.  Hone 135 

Sbgleloa  «.  Giftert 136 

SiMoa  0.  SiiBw 398. 313 

SHweD  V.  Barnard 303,  308 

Skerrall  V.  Oakky ..308 

Skey  V.  Bamca 183 

SUnncr,  Ni(^€^  17 333.341 

V.  Sweet 381 

Skrymsher  v.  Northcote. .  33. 394 

Sadden,  Pratt  v 41,  43 

Slade  e.  Miiner 324 


Page 
Slaaning  a.  Style  . .  317. 389. 293 

Slater,  Milnes  a 40 

Slatter  «.  Noton 271 

Slee,  Croft  a 309.343 

Sleecfi  o.Thorington,  35,36. 130. 

377 

Sniallbone  v.  Brace 371 

Smallman  a'  Goolden. . .  198. 318 

a.  lid.  Hamilton . .  368 

Smart  a.  Pnijean 9J.  343 

SmarUe  v,  Sdioller. lO 

SmeU  a.  Dee 175 

Smee  a.  Martin 313 

Smith's  (Sir  Sebastian)  case,  46 

.a.Alterly 34a 

.,BaHa 44 

.,Bayaida. 183.331 

.>Bona. 108 

. ,  Bowder  a. 335 

.  V.  Campbell. ...  96. 108.  IIO 

.a.CkuLton 338 

.-a.  Coney 96 

. ,  Dolman  a 355 

. ,  Dmry  a. 58 

.ir.Dnffield 353 

. ,  Fandl  v. 393 

.  a.  Fitzgendd 3. 31. 33 

. ,  Griffiths  a 140 

.,Hma. 131 

,  a.  Johns 387. 389 

.  a.  Kempson 384 

.,K]ikhama 186 

.ihMaitUnd 304 

.,Onnea 368 

.,  Pearly  a 305 

.,  Petit  a. 43,44.385 

.,Pagho. 186 

.a.  Pybns 3L  163. 195 

.,Rodena 388 

. ,  Sherwood  a 313 

.a.  Smith 174 

.,Starkiea. 389 

. ,  Ld.  Strange  a 158 

.  a.  StieatfieU 138.176 


E 


INDEX  OP  CASBS. 


Smith  V.  SUong 964 

, . . . ,  Swayne  v, 136 

. , , .  f.  Vaughan 179 

,WagstafiFc 60 

,  Wathcn  v «48. 850 

Smither  17.  WOlock 189 

Smithson,  Ackroyd  v 33. 334 

Smyth,  Eden  v 318 

SnapUa,  Pone  v 85.S60 

Sndlgroye  o.  Biuly 69 

Snelham  v.  Bayley 66 

SneU^Readv 40 

SnelBOQ  9.  Corbet. . ....  816.359 

Somen,  Ld.,  Pole  v. .  v .  189. 255 
Somerset,  D.^  v.  Duchess  of 

Somerset .^....848 

Somerville,  South^  t?. . 839 

Soresby  v.  Hollins 77 

Soonden,  Gobsall  v 38. 44. 46 

Soundy  v.  Binyon 893 

South,  Onslow  v 173 

,  Wilkinson  v 840 

Sonthapipton,  Ld.  v.  M.  Hert- 
ford  236 

Southcot  tf.  Watson 43 

Sonthey  o.  Somerville 839 

Southouse  tf.  Bate 40. 43 

Sparhawk,  Alcock  v 387 

Sparke  &.  Denne 810 

Sparkes  v,  Cator 854 

Speake,  Lady,  ChurchiU  v.  3, 314 

Speke,  Bryant  v.  . . « 315 

Spencer  v.  Bnllock 179 

,  Le  Farrant  v^^ .  •  95. 817 

,  Lady,  Ld.  Tevtot  v.  .340 

,  Wilson  V, .  174.887.330 

Sperling  i^.ToU , 170 

Spicer,  Middleton  9 37 

,  Roberts  v 68 

Spillet,  Lloyd  v 140 

Spink  V.  Lewis 179. 334 

Spinks  V.  Robins 868. 864 

Spooner,  Browne  v 300 

Spraag,  Richardson  v 95,  96 


Spracklbg  p.  Ranier 186 

Sprange  v.  Barnard 5 

Sprigg  r.  Sprigg 31 

Spurling,  Cleayer  v 139 

Spurway  tr.  Glynn,  897*  315. 358 

Squire,  Finch  v 76 

Stackpole  o.  Beanmont,  148, 149. 

888 

Stackpoole  r.  Howell 138 

Stacy,  Fretwdl  t). 87« 

Stafford  v.  Horton. 880 

Stainsby,  Kennedy  v 38. 43 

Stamford,  Colchester  V. ...... 358 

,  Ld.  Pickering  t.  75. 190 

Stamper  o.  Barker 63 

Stamp  V.  Cooke 108 

Standen  19.  Standen,  96.800.809 
Standerwick,  Gawler  v.  16. 174. 

180.890 

Standish,  Frank  v. 187 

Stanger  v.  Tryon 386 

Stanhope,  Shrimpton  v 43 

Stanley  f).  Baker 64 

«»  Potter 869 

V.  Wise 176 

Stanton,  Humberstone  v,  136.169 

Stapleton  v.  Cheele 180 

V.  Colvile 357 

V.  Conway.... 816. 316 

« r.  P^mer« 184 

. « V.  StaplQton 349 

Starkey  e.  Brooks. 333 

Staikieo.  Smith.... 889 

Statham  v.  Bell 141 

Steadman  v.  Palling 173 

Steavenson,  in  the  matter  of,  78 

Stebbing  t).  Walkey 13D 

Steele,  Gittins  v 899.358 

Steere,  Witts  t7. . . .  ^ 305 

Steinmetz  v,  Halthi» 88S 

Stenhouse  v.  Mitc|ieU 818 

Stent  V.  Robinson 300. 308 

Stephens  t?.  Hide 888 

V.  Totty 87» 


tNDbX   OF   GASBd. 


U 


Sl^phenson  9.  Henthcote,  346.860 

Stqiney^  Att.  Gen.  9 84. 93 

8leveB8>  Badrick  v 25 

Stewart^  Att.  Gen.  9 86 

,  Harris  v 69 

Stickland  0.  Garnet 177 

Stiat,  Dnncumban  v 389 

Stirling  V.  Lydiard 87 1 

Stitch,  Lawaon  v.  ^  ^ % «   22 

Stocky  Beanmon  o 12 

Stockdaleo.Buflhby....^. ..  97 

Stockwell,  Bastard  9 «388 

Stokes,  BagnaU  v. 384 

Skne  v.Erans 163. 960 

..,.,  Lowndes  v 106.  Ill 

....  cTheed v..w..332 

Slooeham,  Lowfield  0.; 225 

Stondiouse  o.  Eyeljn . . .  132. 333 

Stoneman,  Ghuidon  v .385 

SUmes,  Balk>ck  v 298 

Stonywell's  case 14 

Storer  r.Prestage .300 

Storil,  Chalmers  v 214 

Stott  V.  HoUingworth. .  s 300 

Stoweil,  Hele  v 332 

Strange,  Northey  v.  64. 122. 124. 

169 

,  Lord,  V.  Smith 168 

Stmtferd  V.  Powdl 238 

Stiatton  0.  Best. 189 

,BiitJer9 101.122 

o.  Grymes.  .w 150 

Sreatfidd,  Smith  9 122. 176 

i7.Streatfield..l86. 193 

Street,  Barford  v 243 

SCretch  V.  Watkins 242 .  308 

StriiA  V.  Undson 23 1 

Stringer  9.  Phillips 229 

Strode,  Casamajor  0. 302 

tf.Ellis 353 

,Maberly9 222.230 

Strong,  Smith  v 264 

Strothoff,  Glorer  v 237 

Stmtt,  Deeks  r 387 


Stoart  r.  Bruce 227 

V.  Braere ■. , 303 

9.  E.  Bute. 212 

Stubhs  V.  Bx>th 320. 392 

StttdhoUne  9.  Hodgson,  290.299. 

392 

Staiges,  Doe  v. 366 

Stuigess  9.  Pearson 182 

Style,  Slanning  r. . .  217. 289. 293 
Si^lk,  £.,  Bindon  9.  ......  229 

,  Jones  9 145. 160 

r  • . . ,  E.  Thomond  9. . .  270 

Sommersgill,  Lees  v 73 

Summerset,  Roe  9 li 

Supple  9.  Lowson iio 

Surmaa  9.  Surman 5 

Sutherland,  Castertott  9 227 

Sutton  9.  Drax 396 

,  Hotham  9. .  203. 213. 217 

Swaiiie  9.  Eennerley 69 

Swainson,  Corp.  of  Cleigymen's 

Sons  9. 378 

Swann^  Jc^ston  9. 75, 76. 80.  82 

Swayne  d.  Smith 136 

Sweet,  Dowset  9.  89. 96. 99. 101. 

226 

,  ^|dnner  «« 381 

Swiney,  Haig  9 * . . .  242 

Swinnock  9.  Crisp 312 

Swynfen  9.  Scawen 315 

Syderfen,  Att.  Gen.  9 91, 92 

Symes,  Crichton  9 212 

9.  Vernon. . .  294. 296. 315 

Symonds,  Green  9 210. 273 

Syms,  Richaids  0. 59. 


Tait  9.  Lord  NorthWick 351 

Talbot,  Chandos  v 174 

9.  Shrewsbuiy 331 

Tanoed,  Att.Gen.9 85 

T^)per  9.  Chalcroft 261 

Tate  V.  Hilbert . . . : ; 55 

Tattersall  v.  Howell 135 


Ui 


lliiDBX  OP  CA8B8, 


Page 

TayleTj  Innocent  0 174 

Tayleur^  Humphrey  0. . .  169. 9^7 

Taylor  v.  Allen 385 

r.Biddall U« 

,  Brooks  0 ^1 

,Carrf? 279 

V.  Clarke 239 

,  Fenner  0. 39$ 

,  Forbes  v^ •  •  • .   uL 

,  Freemantle  v 126 

V.  George 2 

,  Hepwortfa  0 224 

v.Hibbert .,..302 

.HiUyaitlv 362 

9.  JohnsoB 29f 

,Kingr 224 

0.  Langford 176 

Pierce  0.. 288 

9.  Fopfaam  •  •  • . « 139 

,  Robinaon  «»....  ^  6 1 .  388 

O.Wood If2 

Tebbs  V.  Carpenter 124 

Terry,  HaU  9 177 

Test^Deanev .23.26^181 

Teviot^Lord, «.  Lady  Spencer,340 
Teynham,  Lord,  Lewis  o. . « .  368 

., •.Webb.....U8 

Thackerell,  Blandford  «/. .  81. 84 
TbackweU,  Moggiidge  v. .  91. 93« 

167«  207.396 

Theed,  Stoneo 332 

Thellusson  v.  Woodford. .  6&  18a 

264«  265, 266 

Thesiger,  Manning^ 391 

Thickness  v'.  Liege •  •  179 

o.  Vernon 228 

Thomas  v,  Bennet 249 

p.Britnell^ 328 

^Hole 108,122 

V.  Howel 157 

V.  Kemeys. ^340 

V.  Thomas 90 

Thomond,  £.,  0.  £.  Su&lk. , .  270 
Thompson,  Att.  Gen*  v.. .  295. 306 


Tbompeon  «.  Dow 177 

o.Towne 346 

Thomson  0.  Batty 56. 386 

Thorington,  Sleech  o.25,26. 130. 

377 

Thombury,  East  9 315 

Thomhm  9.  ThomhiiL  . .  16a  170 

Thornton,  Cooper  9 276 

Thynn^.Thynn 14 

Tibbots  9.  Hurst 326 

Tichener,  Jeal  9 177 

TickeU,  Robinson  « 276 

,  Townsen  9 366 

TidweUr.Ariel 164 

TIgfae,  Winslow  v 320 

Timewell  0.  Perkins 211 

Timins,  Doe  9 360 

Tippii^o.Tlppaag 358,369 

Tissen  v.  Tissen 298 

IVibin,  Beckfoitl  9 307 

TpM,  Sperling  9 170 

ToUferry,  Doyley  9 .276 

Tolietto.Tollett 341 

Tolson  9.  Collins 250. 254 

Tonkins^  Att.  Gen.  9.  52. 76. 362 

..;....^  Descrambesr 295 

.......  o.Tomkms 129 

Tomkyns  v.  Lsdbioke 279 

Ibmlinson^  WjA  9 135 

Tompkins  o,  Tompkins 325 

Took  9.£itz-JohB sm 

Toplis  V.  Baker 166 

TothiU,  Chatham  o. 297 

...!...  r.Pitt id. 

Totty,  Stephens  «. 278 

Toolson  «.  Grout 70 

Toumay,  Porter  0.  .5116,217.1290 

ToweU,  Tucker  v.. 388 

Tower  9,  Lord  Rons. . . .  347. 351' 

Towne,  Thompson  9 346 

Townley  o.  Bedwell 74 

Townsend,  Downes  9 198 

r. ,  Mackintosh  9 86 

Townshend,  Edmonds  9 282 


1 


INBBX   OF  CASKS. 


TowMhend,  Ld;  J4  WOhmi  m^  186 

v.lVliidbaiDy 

181 

Townson  v.TickelL 366 

Toye,  Hlnton «. 9.346 

Tnifoid  V.  AshtoQ. 119 

cBerrige ..811 

TVekwoy,  Wkhmore  t 226 

TVesflun,  Seymoie  v 369 

TVevamcm  «.  ViTian 298 

TVevor,  Palmer  V 278.296 

TVewinian  o.Howett 387 

IVigg,  Harland  r 3. 8. 197 

,Waid9^., 146 

Trin^,  GuDan  v 281 

IVimlestowii,  luxd,  v.  Colt . .  315 
IVimmer  o.  Bayae  •  264, 265. 36l 

IVipp,  Evans  v.. 17 

TriBtam^  BarringtoQ  v. .  107. 185. 

299.392 

Trott  9.  VemoD 326 

Trotter^  Cnmfyrd  v.. . . .  107. 117 

V.  T^Uiaiiis. ^24^229 

Trongfaton  v^TVongfatoii  ••  •  .346 

IVDwerv.Butta....; 65 

TVonddl  9.  Samcs 227 

Tryim,  Slaoger  9 326 

Tock^Uackv 197 

Tocker,  Jooestt.. ...« 200 

e.Fhipp0 385 

v.TowcH ,.388 

Ttadway  ti.^Boam  . .  V 71 

Talk  9.  Hooldkch. . « 136 

I^Bstall  9.  Bracfaen 178 

Ttebeml]e»  Jones  ««^ 368 

Toner,  Atkinson  9 307 

,  Casfledon  « 90. 99 

. . .  i .  o  I^  Mierre  v^ 183 

,  Marwood  9 273 

9.  Moor 224 

v.Ogden 35.74 

9.Piobyn 301 

>Sadler9. 33.40 

9.Tiirner 835.319 


liii 

P*ge 

Turner,  Ward  9 58 

TnrtoD,  Maberly  v^ 313 

Twining,  Brittoa  v 237 

Twisden,  Marhant  9 811 

TwiBt,- Johnson  v 44 

Tyler,  Fontaine  9. 18. 27. 89. 899. 

897 

. .  • . ,  Soott  V. 148. 388 

Tyndall,  Att.Gen.9 76. 362 

Ty&te,  Bourne  9 308 

Tynell  9,  Tyndl 895 

U 

Ulridi  9«  Litchfield 860 

Underwood  9.MDfris,150.879.3 15 

Unett  9.  Wilkes 187 

Upton  9.  Lord  Ferrers 3 

9.  FHnce 265 

Uirnell  9.  Halaey 5 

Urquhait  9.  King 49 

Usher,  Berry  9. 317  333 

Uthwatt,  BeUasis  9. 851 

Utterson  9.  UttenKm 859 


VacheD  9.Braton 39 

.  •  •  • » w  9.  Jeflereys 38b  39 

«.  9.Vachdl ,..168 

VaHance,  Emmons  9. 86. 89. 184. 

378 

Van9.€laik...44 167.173 

Vandeigocht  9.  Blake .  .* 234 

Vandeneee  9.  Aeklom . . .  l63. 188 

Vansittavt>  Wilson  9 107 

Vard7jBuU9 6 

Vadi6n,Essingtoni9 .818 

Voughan  9<  BuFslem 838 

9.  Farrer 79 

jnice9. 389 

,  Smith  9 179 

Vaux  9.  Henderson . .  38. 106. 167 

Vawdrey,  Cartwright  9 69 

Veto,  Griffiths  9.. 236 

Vernon,  Aoherky  9.  60. 139^  307 


IW 


INDBX  OF   CA8B8. 


Page 

Vernon  v.  Bethell 139 

.Salkeldo 236.239 

,Syme8«..  994.29<S.315 

,  ThickDess  v «28 

,  Trott  V 3M 

V.  Vemon 4 

Vesey  v.  Jamsoo 9 

Vickertf,  Simpflon  v 139 

VigraB8  o.  Binfield 319 

Vile^  Rackstraw  o. . .  i 840 

Villier»,  Lady  Osborne  c^ 54 

Vincent^  Habergham  o 343 

Viner  o.  Francis 134. 170 

Vintner  v.  fix ,  371. 378 

Vivian,  Trenmion  v ,898 


W 

Waddington,  Hodges  o..  • .  •  .379 

Wade,  Birch  v 7. 178 

...«.,  Cole  .0 ^ .  w Ill 

Wadley  o.  North 180 

Wager,  Rider  v....  169. 868. 868 

Wagstaff  9.  Smith 60 

Wainwrigbt,  Barclay  v. .  807. 304 

V,  Bendlowes,  347.350 

9.  Wainwrigfat  ...    10 

.V.  Waterman,  134.157. 

390 
Waisev.WhitGdd 356 

Waite,  Baven  t^.  • « 300.308 

•  •  •  •  p«  W^ebo.  •••••••••••••   88 

Wake,  Samwell  r. 347.351 

....  V.  Wake. 198 

Wakematv^Colluis  v 334 

Walcott  V,  UaU 180. 379 

Waldo  V.  Caley 94 

Waldoe,  Greenhill  v 306 

Walker,  Bengough  9 854 

,  Bibin  v 8 

V.  Collier 199 

- V.  Cooke 889 

, Ellis© 80 

,€fardener9 879 


Page 

WiJker  o.  Jackson 360. 355 

.0.Main... 169.177 

V.  Meager 370 

^v.  Pink 358 

9.  Shore.  ..184.175.311 

O.Walker  ..; 6 

ly.  Watts 134 

.......o.  W^etherau  *•.«»«•  318 

........  Willis  f» 389 

Walkey,  Stebbing  o 130 

WalU.  Tomlbson 135 

WaUaoe,  Ezel  v 175 

9.  Pomfiet 850. 855 

Walley  ».  WaUqy 319 

Waller  V.  Childs 89.368 

Wallis  V.  BrightweU 894 

v.WilUams 398 

Wallop  v.Hewett 805 

Wallscourt,  Ld.,  Aldridge  9. .  350 

Walpole  9.  lid.  Conway 186 

Walsh,  Cllve  v 310 

Walter,  Cooke  0 43 

f.  Hodge. 56 

Walton  9.  Walton 53 

Wansay,  Att.  Gen.  v 93 

Warburton  v.  Warborton ....  110 
Ward,  Att.  Gen.  p.  74, 75. 858* 

334 

..,AYelyn0 88 

. . ,  Bvnton  o. . « • . « 345 

. .  o.  Bau^ 187. 198 

.  .0.  Ld.  Dudley 358 

.  .0.  Lant 44. 863. 358 

. . ,  Newell  V 340 

..tf.  Trigg. 146 

..9.  Tomer « 58 

. . ,  Waring  9.. . .  104. 356,  357 

Warde,  Bristow  v 191 

Warebam  0.  Brown 386 

Waring  V.  Ward. . .  104. 356,  357 

Warner  p.  Barret 384 

V,  Borsley 834 

,  Hawes  v 139 

...,.'  V.  Hone 888 


INDBX  OP  CASES. 


Iv 


P*ge 

Warner,  Wheeler  v 159 

Wamn,  Grascot  v 135 

,Mmcp  »...•. 169 

9.  Warren 854 

WarringtoD,  £.,  Legfa  9 325 

Warier  v. • . . .  310 

Warwick  o.  Cutler 142 

WatecmaD,  Dobeon  v 208 

,  Wainwriglit  v.  134. 

167. 390 

Watertoii>  Doe  o. .  •  / 75 

Wathea  v.  Smith 248. 250 

Watkins  v.  Cheek. .  174. 180. 322 

yHoUowayv 87 

.......  Stretdiv 242.306 

Watkyns  v.  Watkyns. . .  279^  280 

Watson  V,  Brickwood 347 

.......  Horsepool  v. 114 

V,  Mascal 280 

^Southcolv. 43 

Wats  o.  Conisby 278. 384 

Watt  V.  Watt 112 

Wattier^  Davies  v 292 

Watts^  Walker  v 134 

Way  ©.Foy 381 

Weakley  v.  Rngg 239 

Wear  V.  Wflkinson 310 

Webb's  case 109 

,  Atkinson  v, 251 

,  Bladder  v 122 

V.  Honnor 200.209 

V.  Jones 356 

« V. £.  Shaftesbury  ..  ..139 

,  Ld.  Teynham  V 118 

,Waiteo. 82 

V.  Webb,  17.  64. 140.290 

Webber  0.  Webber 293 

Wdwter  v.  Alsop 359 

V.  Hale  ..  ..25.224.296 

V.Webster 226 

,  Whistler© 186 

Weckctt  V.  Raby 14 

WeddeU  o.  Mundy 223 

Weedon  v.  FclL ; 182 


P«gc 

Wdbyv.Welby 187 

Weld  V.  Bradbury 122. 124 

Wdeden  v.  Elkington 366 

Wellbeloyed  v.  Jones 391 

Wentworth,  Brooksbank  o. . .  220 

West,  ex  parte 232 

.  • .  • ,  Horwood  V 5 

0.  Ld.  Primate  of  Lrdand, 

120 

t).  Knight 277 

. . . .  t).  Moore ^.-  221 

Westby,  SI4rt  v 297. 315 

Westcomb,  Jones  0. .  46, 47*  141 

Westcott,  Beard  v 235 

,  Bradby  v 209 .  243 

Western,  Folkes  v. 229 

Westley,  Doe  v. 223 

Weston,  Noel  v 324 

WethereU,  Walker  v 312 

Wetherby  v.  Dixon 263. 270 

Wettenhall,  Maxwell  v.  296, 297^ 

298. 396 
Weymouth,  Att.  Gen.  v. .  75. 362 

Whaley  v.  Cox 174.  352 

Whatley,  Bricker  V. 64 

Wheddon  o.  Qxenham 139 

Wheeler  v.  Binj^iam , . .  145. 150 

V.  Sheer 38. 40. 92 

©.Warner 159 

«.  Whithall 162 

Whipfaam,  Drinkwater  o.«  •  • .  293 

Whistler  v.  Webster 186 

Whitaker  o.  Rush 318 

Whitbread  v.  IxL  St.  John. . .  127 

Whitchott,  Jones  v 91 

Whitchurch,  Att  Gen.  v 85 

Whitcombe,  Pope  v 178 

White  V.  Evans 40,  41. 54 

V.  White 90. 92. 332 

t).  Williams,    45.  50.   54. 

226,  227 

Whitdock  0.  Heddon 65 

Whitfield  9.  Clemment 203 

,  Waise  v. 35& 


M 


IMDBX   OP  0A8B8. 


Page 

Whitgreave,  HoglitOD  v 230 

Whithail,  Wheeler  v l62 

Wfaithonie  v.  Uarrifl 108 

Whitley^  RobioiOB  v 966 

WMtmoie,  Hartop  9. ^.2fil 

0,  Trelawny. 226 

WhitteU  0.  Dudin 12. 247 

Whitton  V.  Lloyd 570 

V.  Russell 15 

Whopham  v.  Wingfield 276 

Whorvfood,  Att.  Gen.  v 66 

Wicker  v.  Mitfotd. . . ., 122 

Wickett^  Gulliver  9. 135 

Wickstead,  Elworthj  v 284 

Widnhore  o.  Woodrolfe. . .  81. 109 

wiggr.wigg 167 

Wigginton,  Ueanie  9 209 

Wilbiaham>  BromhaU  9 350 

WUcocks^  Barton  r . . '. 325 

Wilde  9.  Holtzmeyer  ....»•.   35 

Wilder,  Blatcli  9 330 

WfJkeB,  Unett  v 187 

Wflkina,  Bland  0 939 

Wilkinson  9.  Adam   66.70 

,  Anonymous  v 21 

,  Atkinson  r 38 

,  Branstrom  9 180 

,  Gayner  0 63 

o.  South 240 

,  Wear  9 310 

V.Wilkinson,  52.  133. 

139 

Wilks,  Srakeford  9. 14 

Willatsr.Cay 281 

Willes,  Chester  v 339 

Willet  o.  Sandfbfd 86 

WiUiama^  ex  parte 108 

. » ,  Att.  Gen.  9 80 

9.  Callow 279,  280 

».  Ghitfty 327 

9.  Coade 334 

,Evit» 240 

,  Jacubeon  v 71.  280 

^. .....  V.  Jones 40. 54.  74 


P«ge 

Willbuns,  Knapp  9 75 

o.  Bp.Landaff 351 

,  Laundy  9 288 

r.Lee 387 

,  liloyd  V, .  • » •  •  285. 295 

,  Owen  9 320 

^Trotter^v 224.229 

.Wallisv 392 

,  Wlihe  9. 45. 50. 54. 226, 

227 

.'flf.  Winiamfl. . . .  203.  818 

WiOiaiBaon,  Higden  V. 71 

,  Mould  V 330 

Willing  o.  Baine 169 .  227 

WIBia  9.  Brady 43 .  46 

»*. . «  Cray  9 227 

.  •  •  •  9  Neale  9 141 

....  /Fortman  9 209. 365 

..  ..9.  Walker 389 

Wniock,  Smitfaer  9. 182 

^^nikwghby,  Foljambe  9 310 

WiDoughby  9.  £.  Rutland. . .  276 

Wins,  Billingsley  9. 181 

. . . . ,  JoUy  9 234 

....  9.  Sayers 197 

Wilmot,  Cope  9. 141.  245 

9.Wilmol 176.  185 

9.  Woodhouse 318 

Wilson  9.  Brownsmith  . .  26.  392 

,  Creagh  9 153 

,  Earle  9 67 

^^arish  9 387 

9.  Fielding 35a 

«Ha]li&X9. 182 

.>.«...  9.  Harman 305 

9.lwt 44.52 

9.  Major 5.  333 

,  Martin  9 170 

9.  Mount. 187 

9.  North 163 

9.  Philips 186.  190 

9.  Spencer. .  1 74r.  277.  330 

9.  Ld.  J.  Townshend . .  186 

o.  Vansittart 107 


INDEX    OF   CAISB8. 


ivii 


WiboD  V.  Wombwell SJ 

ITimbles  v.  Pitcher Ill 

Wiochelsea,  £.^  Alt.  Gen.  v. . .  75. 

862.392 

Winder^  Brograve  r.. 230 

Windham,  Townahend  v 121 

V.Windham 204 

Windle,  Batteley  v 40 

Wingfield  r.  Alkinson 43.  53 

,  Whopham  v 276 

Winne,  Ellis  v 387 

Winslow  ».Tighe 320 

Wvater,  Bronsdon  v.  . .  24, 25.  29 

,  Mackell  v 12. 179 

Wiiiey,  Hills  v 167. 201 

Wise,  Stanley  v I76 

Wiseman  o.  Wiseman 884 

Withers  v.  Kelsea 63 

,«ingc 159.178 

Witts  r.  Steere 305 

Wolcott,  Cripps  9 230 

Woiestoncroft  r.  Long ......  369 

WombweU,  Wflson  v 37 

Woodff.Briaot 368 

,  Gaynon  v 249 

,  Holfinrd  o. . . .  43.  204. 347 

,Jdbv. 318 

,May  V 172 

r.  Penoyre 297. 315 

,Seleyt? 47 

, Taylor  v I78 

Woodfiwd,  Thellnsson  v.  65. 188. 

264, 265,  266 

Woodhonse,  WUmot  v 318 

Woodhonsdiee,  Lord,  r.  Dal- 

rymple 70 

Woodky,  Montgomerie  v 298 

Woodman  v.Blake l62 

V.  Horsley 61 

Woodroffe,  Brasbridge  o. . .  44.  53 

,  Fenwick  v 159 

,  Widmore  «.. . .  81. 109 


Page 
Woods,  Perry  p. . . .  I76. 228. 23a 
Woodward  v.  Glasbrook. ....  232 

Woolcomb  V,  Woolcomb 211 

Woollands  p.Crowcher 282 

WooUett  V.  Harris 40 

Woolridge,  Brunsden  v 109 

Wordsworth  v.  Younger  ....  287 

Worlidge  c.  Churchill 233 

WorraU  p.Marlar. 280 

W<MP8e,  Wyard  v 244 

Worseley  v.  Johnson 112 

Worefold,  Parrott  v 28 

Worthington  v.  Evans . .  158 

Wotton,  Brydges  v 138. 140 

Wray,  GUlet  v 153 

Wright  V.  Atkyns 3. 8 

,  Bailey  V 112 

o.  Lord  Cadogan ....  344 

....... Glides 306 

V.Kemp 223 

v.Morley 280 

r.  Wright 337 

c.Wyvill 2 

Wrighte,  Doer 78.90 

Wrigley,  Andrew  v 323 

Wyard  v.  Worse 244 

Wyatt,  Cooper  v 133 

Wynch  ».  Wyndi 308 

Wyndham,  Bamfield  r. .  346. 350 

r.  £.  Egreniont . .  339 

».  Wyndham 298 

Wynn,  Meredith  v 249 

Wynne,  Clough  v 241 

V,  Hawkins 5 

Wyth  v.Blackman  .  I07. 115. 123 

Wytham,  Hixon  v 370 

Wyvill,  Wright  t> 2 


Yapp,  Ghidding  v 49.  53 

Yard,  Quintine  o 324 

Yardley,  Paramour  v.  . .  330. 366 


r 


Iriii 


INDKX   or  «A8KS. 


Tare  v.  Hanrson 380 

Yate  V.  FeMiplace ; . .  174 

Yates^  Buggbs  9. ,.4. 333 

V.  Coompton 343. 333 

Yeats^  Choat  v.. 199. 374 

Youog  17.  Burdett. 247 


P«ge 

Youog^  Chatteris  v 143. 168 

,  Bp.Cloyne  v 50. 

,  Feani*  ».. 301 

e.  Holmes 365^  366 

,  Oakley  0 229 

Younger^  WocdawortK  9 Wjr 


'4v 


TABLE  OF  STATUTES  CITED. 


) 


Elizabeth. 

Page 
13.  c.  5.  (Fraud) 380 

43.  c.  4.  (Charitable  Uses) ...   73 

JaMR8   I. 

8.C.4.  (Papists) 71 

3.  c.  6.  (Papists) id. 

7.  c.  3.  (Poor  Apprentices)  . .  377 

Chablbs  I. 
3.e.9.  (3).  (Frists) 71 

Chablbs  II. 

»  &  S3,  c.  10.  (Intestacy)  .  .398 

25.  c.  8.  (Test  Act) » . .   78 

^.  c.  3.  (Fkvuds)  18. 14. 858. 348 

WiLLUM  m. 
9  k  10.  c.  38.  (Bla^Oieniy). .   71 

Anhb. 
2  &  3.  c.  11.  (Queen's  Bounty)  81 

Gbobqb  I. 

1.  e.  13.  (Taking  Oaths)  ... .   78 

5.  G.  87.  (Artificers) id. 

ll.c  la  (Freemen  of  London) 

186 
Gbobqb  II. 

9.  c.  36.  (Bfbrtmain)  . . .  .73— 87 
85.  c  6.  (Witnesses) 78 


Gbobob  m. 

Fugs 

80.  c.  88.  (Duty) 399 

83.C.58.  (ibid.) id. 

89.C.  51.  (ibid.) id. 

31.  c.  38.  (Prists) 71 

36.  c.  58.  (Duty)  . .  66. 876, 877. 

894. 399. 487 

37.  c.  135.  (Accountant  Gene- 

ral)   4ir 

38.  c.  87.  (Executors) 366 

39.C.73.  (Duty) 486.438 

39  &  40.  c.  98.  (Accumulation) 

836 
43.  c.  107.  (Q.  Anne's  Bounty)  81 

43.  c.  108.  (Glebe) 88 

45.  c.  88.  (Duty)  . .  399. 408. 486 

45.  c.  101.  (Universities)' 86 

48.  c.  149.  (Duty) .  400. 415. 488, 

489 

53.  c.  160.  (Religion) 78 

55.  c.  184.  (Duty)  .  894. 400. 488 

55.  c.  198.  (Copyholds) 187 

57.  c.  70.  (Religion) 78 

Gbobob  IV. 

3.  c.  9.  (StodK) 891 

5.  c.  97.  (Artificers) 78 

6.  c.  16.  (Bankruptcy) 71 

6.  c.79.  (Ireland) ,...894 


TREATISE 


ON 


LEGACIES,  Sfc. 


CHAPTER  I. 

OP    THB  NATURE  ANO    DIFFERENT  KINDS  OF   LEGACIES. 

Section  I. 
Of  CUneral  or  Pecuniary  Legacies. 

A  LEGACY  is  a  gift  by  will  of  personal  property.  The 

iTFord  '^  devise "  is  more  specially  appropriated  to  a 

gift  of  lands ;  and  every  person,  taking  an  interest  in 

the  produce  of  real  estate  directed  to  be  sold,  is  in 

truth  a  devisee,  and  not  a  legatee/    But  the  terms  -f--^^  ^^r^. 

are  used  indifferently:   legatees  may  take  under  a*/**^ 

bequest  to  '^o//  my  devisees  above  named  ;'^^  and  the 

irord  legacy  will  pass  a  real  estate,   if  from  the 

context  of  the  will  it  appears   to  have  been  the 

intention  of  the  devisor^^ 

It  is  not  material  in  what  form  a  legacy  is  be* 
queathed;  and  any  words  manifesting  an  intention 
to  give  are  sufficient:    as  if  a  man   by  his  will 

• 

*  4  Mad  492.  ^  Goope  v.  Banning,  1  Sim.  and  St.  ^34. 

«  Hardacre  v,  Nash,  6  T.  R.  716. 

B 


2     ^  GENERAL  C^R 

appoints  to  be  paid  or  delivered;  or  disposes,  as- 
signs, deputes,  or  leaves  such  a  thing  to  any  one ;  or 
says,  let  such  a  person  have  such  a  thing;  these 
and  the  like  expressions  are  sufficient  to  create  a 
good  bequest.'  A  direction  given,  or  a  request  made 
to  an  executor  and  residuary  legatee,  to  pay  a  sum 
of  money  to  another  person  is  a  legacy,  to  be  paid  out 
of  the  testator's  assets.*  Even  promissory  notes  may 
be  good  testamentary  gifts.^ 

A  mere  recital,  it  has-been  laid  down,  without 
more,  will  not  amount  to  a  gift,  or  demonstration  of 
intention  to  give;**  and  if  a  man  says,  out  of  the  100/. 
which  I  have  bequeathed  A.  I  give  B.  50/.  this  passes 
nothing  to  A.  although  the  gift  of  the  50/.  to  B.  is 
good."  Yet  where  the  words  were,  "  I  have  made  a 
lease  for  21  years  to  I.  S.  paying  but  20^.  rent,"  it 
was  held  a  good  lease,  and  that  the  words  **  I  have  " 
should  be  taken  in  the  present  tense.^  So  where  a 
man  willed,  that  in  case  his  niece  A.  should  die 
without  issue,  that  the  premises  h^ore  given  to  his 
said  niece^  should  go  to  E.  and  S.,  it  was  held  to 
imply  a  gift  to  A.  and  her  issue ;  and  that  the  words 
of  gift  being  omitted  by  mistake,  the  Court  would 
supply  them."  And  in  a  late  case  it  seems  to  have 
been  thought,  that  a  recital  of  a  gift,  as  antecedently 
made,  might  amount  to  a  gift,  if  there  was  nothing  in 
the  will  to  which  the  recital  could  refer.** 


•BacAb.Leg.B.    Godolph.426.  Wyvill,  3  Lev.  259. 

472.  •  Godolph.282.  BacAb.  Lcg.B. 

«»  Taylor  v.  George,  2  Ves.  &  B.  '  Mo.  31.  N.  101.   In  2  Vent.  57, 

378.  Brest  r.  Offiey,  1  Ch.  Rep.  246.  it  is  said  this  case  is  of  litde  autho* 

«  See  Att.  Gen.  v.  Goulding,  2  rity.                                                   ' 

Bro.  428.    Chaworth  v.  Beech,  4  '  Bibin  «.  Walker,  Ambl.  661 . 

Ves.  565..  V  ^  Smith  9.  Fitzg^d,  3  Vcs.  & 

'  18  Ves.  4 1 ;  and  see .  Wrigiht  v.  B.  2. 
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An  exception,  however,  out  of  a  bequest  of  pro^ 
perty, .  of  a  certain  part  of  it,  "  which  is  hereinafter 
given  to  il./'  does  not  amount  to  a  disposition  to  A/ 
And  where  a  man,  having  given  the  interest  of  some 
stock  to  his  wife,  M.  C.  for  life,  beqiseathed  to  each 
of  his  executors  &0l.  ^^  as  they  will  be  benefited  here- 
after, when  the  stock  comes  to  be  transferred  after 
the  death  of  their  aunt,  M.  C,"  this  was  not  consi^ 
dered  sufficient  to  give  the  stock  to  the  executors 
after  her  death.*"  The  words  also,  ^'  I  do  resolve  not 
to  ^ve  my  natural  son  J.  S.  more  than  20/.  per  ann. 
for  life,  to  be  paid  him  quarterly,"  have  been  hel4 
not  to  amount  to  a  devise,  so  that  J.  S.  could  take 


II.    If  a  man  gives  a  legacy  to  A.  willing  or  de-  ^J^^^^^i^^^^ 


siring/    hoping,*    recommending/   requesting/    en- 
treating,^ not  doubting/ or  in  the  fullest  confidence/  -^    - 


>->^ 


that  he  do  at  his  death  give  it,  olr  a  particular  part  of  *^ 

It,  to  J.S.,  this  is  a  trust  in  equity,  and  amounts  to^;^ 

a  legacy  to  J.  S,  on  the  death  of  A.     So  where  Sir***^  ./^^-^a^^ 

T.  L.  by  will  '^  in  consideration  that  Lady  L.  has /./^^/^^  ^-^ 


promised  to  give  what  I  shall  give  her  to  her  and  my^^i^-^  •/^^  "^ 


r.Hall,  1  Vei.  J.  396;  •  Harland  r.  ^Fri^g,  1  Bro.  142,  -*  •  4r#  -^^ 

nd  see  Upton  ir.  Lord  Ferrers,  6  491.                                               ^mU4.^^.^.r^*^ 

ii  80J .                                        .  '  Malim  r.  Keighley,  2  Yes.  J.  333.*5F*  'f^^  "^^ 

*  CoiMtaxitine   p.  Oonstaatine^  6  529,  which  explains    the  grounds  i/^»»t--  Z**'*^^"'^ 
Ve8.160.    ,  of  Cunliffe  f>.  CmilifFe,  Ambl.  686. -J^T^^'  i^t^* 

«  Holder  ».  Holder,  8  Vin.  Ab.  269.  Paul  v.  Compton,  8  Ves.  375.           ^]  fAl^^^*^ 

*  Bales  ».  England,  2  Ver.  466.  »  Kerson  ».  Garnet,  2  Bro.  38!^  >>^^,  /^V"—- 
IV.  CL  200.  Churchill  t>.  Lady  Bade  r.  Bade,  5  Mad.  118.  >y>^.  ^^^*«^>- <» 
Spcake,  1  Ver.  251,  2  ed.  Mason  » . ,  ^  Prevost  v.  Qarke,  2  Mad.  458.  aM^^^^-J^:^^ 
Limbory,  cited  AmbL  4.  Hardbg  ».  *  Massey  r.  Sherman,  Ambl.  520.  ^*'*'t;^*^^Xji 
Glyn,  I  Atk.469.  Medlieot  t>.  Bowes,  Parsons  v.  Baker,  18  Ves.  476.  ^  '*':  J^^tu^  A 
1  Ves.  207.  Forbes  9.  Ball,  3  Mer.  ^  Wright  v.  Atkyns,  17  Ves.  256.  X^^^  ^  ^^ 
437.                          ^  Coop.lll.  19Ves.299.  lTum.l43l  - /c — v  x  9«^ 
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<;hildren  at  her  death,  I  give  her/' &c.  the  children 
were  held  entitled.^  And  where  a  testator,  by  a 
codicil  to  his  will,  desired  and  earnestly  requested 
his  son  to  make  up  his  mother's  jointure  500/.  a  year, 
on  a  bill  By  the  mother  against  the  son,  an  infant,  the 
jointure  was  ordered  to  be  made  up.**  So  also  where 
N,  bequeathed  to  his  wife  all  his  real  and  personal 
estate,  and  added,  that  he  made  no  provision  ex- 
pressly for  his  dear  daughter,  knowing  that  it  was 
bis  wife's  happiness,  as  well  as  his  own,  to  see  her 
comfortably  provided  for ;  but  in  case  of  death  hap- 
pening to  his  wife,  in  that  case  he  requested  his 
friends  S.  &  H.  to  take  care  of  and  manage  to  th6 
best  advantage  for  his  daughter  all  and  whatsoever 
he  might  die  possessed  of;  hord  Thurlow  directed 
the  whole  of  the  fund,  in  which  the  testator's  property 
had  been  invested,  to  be  appropriated,  and  the  inte- 
rest to  be  paid  to  the  wife  so  long  as  she  maintained 

\.  i       ./       the  daughter:*  for  it  was  evident  some  benefit  was 

intended  for  the  daughter;  and  none  could  be  as- 

1.  *  ^ured  to  her,  except  by  limiting  her  mother  to  an  in- 

•  teres  tJbr  life/ 
;    *         ,       To  raise  a  trust,  however,  the  property  bequeathed, 

J*    *  •  '  and  the  objects  to  whom  it  is  given,  must  be  certain. 

*    ^>)i .  >.    If- the  amount  of  the  property  is  by  the  terms  of  the 

^•>.    •  *  gift  left  uncertain,  the  first  legatee  is  absolutely  en- 

*^ 'titled.*  Where,  therefore,  it  is  in  his  power  to  diminish 
the  amount  of  what  is  bequeathed  to  him,  and  he  is 
.only  desired  to  give  away  so  much  of  it  as  he  shall 


^ 


^ 
»• 


)*  .,  \ 


>E»                    •  Clifton  r.  Lombe,  Ambl.  519.  «  Le  Maitre  r.  Bannkter,  cited 

*>  Veraon  v,  Vernon,  Ambl.  1.  2  Bro.  40,   Curtis  r,  Rippon,  5  Mad, 

'  Nowlan  ».  Nelli^an,  1  Bro.  489.  434.    Bugrginf  t>.  Yates,  9  Mod.  122. 

*  See  S  Ves.  22.        .  - 
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v^>»-  x^y^' 


be  possessed  of,  or  as  shall  be  left,  at  his  death  ;*  this, 
though  valid  when  given  in  terms  of  positive  and  '^^*^^- 

—  — ^/-^S*   ^  ^^ 


Ijrect^  devise,*'  is  not  sufficient  to  create  a  trust.  So 
wbere  J.  S.  devised  the  residue  of  his  estate  to  his 
wife,  and  desired  her  to  give  all  htr  estate  at  her  death 
to  his  and  her  relations,  Lord  Harcourt  thought  the 
words  too  general  to  amount  to  a  devise  over ;  but  if 
the  testator  had  desired  his  wife  to  give  all  the  estate 
which  he  had  devised  to  her,  it  would  have  been  dif- 
ferent.'' In  a  late  case  a  testator  gave  his  personal 
estate  to  his  wife,  relying  on  her,  that  if  she  should 
afterwards  marry  she  would  secure  ta  herself  what- 
ever she  should  possess  herself  of  by  virtue  of  his 
will,  and  recommended  her  that  she  should  by  her 
will  give  what  she  should  die  possessed  of  under  his 
will  to  certain  persons :  the  Y .  Chancellor  considered 
the  testator  had  in  view  the  whole  property,  which 
she  should  possess  under  his  will ;  and  that  the  ex- 
pression was  equivalent  to  a  recommendation  to  gfve 
the  whole  propeirty,  which  she  should  so  possess."* 

Where  a  testator,  having  two  daughters,  bequeathed 
his  personal  estate  to  his  wife,  to  be  distributed  ^mong 
his  daughters  during  her  widowhood,  and  she  mar- 
ried again,  and  afterwards  gave  the  whole  to  one  of 
the  daughters,  the  other  was  relieved,  because  the- 
wife's  power  had  determined.*  But  where  a  man- 
devised  all  his  real  and  personal  estate  to  A«  in  trust- 

■  I  .    •  •    • 


•* 


».^ 


>  ' 


•  Att.  Gen.  r.  Hall,  Fitz^.  314,  ^  Suraian  r.  Surman,  5  Mad.  123; 

8  Vin.  Ab.  103,  Cited  2  Cox,  355.  and  see  Up  well  p.  Halsey,  1  P,W. 

Bland ». Bland, 2 Cox,  349.  Wynne  651.    lOMod,  441. 

r.  Ha\fkiii6,  1  Bro.  179.  Sprange  o.  •  Palmer  r.  Schribb,  8Yin.Ab4289. 

Barnard,  2  Bro.  585.   Poshmaa  v.  Eadev.Eade,  5  Mad.  118. 

FilKter,  3  Yes.  7,  Wilson,  v.  Major,  '  Horwood  r.  West,   1  Sim»  and 

1 1  Ves.  205.  Bull  i;.  Kingston,  1  Mer.  St.  387. 

314.  *  Case  cited»  1  Ch.  Ca.  310. 
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to  give  to  tbe  testator's  children  and  grandchildren, 

according  to  their  demerits,  and  A .  gare  all  tbe  land 

to  one  of  the  children,  the  Court  thought  they  could ' 

not  relieve,  as  the  words  did  not  create  a  certainty 

of  right  or  interest  as  to  any  certain  proportion  in 

any  ot  the  children  or  grandchildren ;  and  they  were 

only  to  come  in  by  the  act  of  the  devisee,  who  was 

the  judge  as  to  their  d^emerits/    So  neither,  when  the 

payment  of  a  legacy  is  made  to  depend  upon  the 

discretion  of  the  executor,  will  the  Court  control  bis 

.  judgment,  unless  he  acts  malAJidey 

f^^  ^  y^i^^^t^      If  a  person  is  merely  **  empowered^'  to  give  away 

/.-^^^^-^at  his  death  property  in  which  he  himself  takes  no 

t^^CjcZ^^^^^^^^^*  this  is  no  trust,  and  no  chaise  is  created 
*»^T  -  •  ^^^  unless  the  power  is  executed.*    But  it  is  sometimes 


*r*%?^  ^  difficult  to  determine,  whether  the  words  of  a  gift 
^  C4^^.^s!!!^'  amount  to  a  trust  or  confer  merely  a  power.  Where 
•A^>- 47*-^^  there  was  a  bequest  in  these  words,  "I  give  to 


bequest  in  these  words,  "I  give 
V^'  my  daughter  H.  1000/.  to  be  ordered  and  disposed 
by  her,  and  for  the  benefit  of  her  children,  as  she 
pleaseth,  without  giving  an  account  to  any  body,** 
and  H.  died  without  making  any  disposal ;  the  Court 
was  doubtful  whether  any  interest  vested  in  the  chil- 
dren by  this  devise ;  and  the  cause,  it  is  supposed, 
was  afterwards  compromised.^  In  another  case,  in 
which  a  man  gave  a  legacy  to  his  wife  for  life,  and 
sifter  her  decease  to  be  divided  among  such  of  his 
children,  and  in  such  manner  and  proportions  as  she 
should  appoint,  and  to  no  other  use  or  purpose  what- 


•  Civil  p.  Rich,  1  Ch.  Ca.  309.  Walker  9.  Walker,  6  id.  424  ^  and 

2  Ch.  Rep.  141 ;  and  see  Randal  v.  see  Pink  9.  De  Thuisey,  Post. 

Aearle,   1  Anstr.    124.    Devese  v,  •  Bull  r,  Vardy,  1  Ves.  J.  270; 

Pontet,  1  Cox,  188.  and  see  Coxc  r.  Basset,  3  Ves.  166; 

^   French  tr.  Davidson,  3  Mad.  396.  '  Hillier  &.  Hillier,  2  Freem.  1 1 0. 
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soever;  Lord  Hard wieke. thought  this  a  mere  power, 
aad  not  a  trust;  and  that  there  was  no  gift  to  the 
children,  otherwise  than  as  they ,  might  take  by  ex- 
ecution of  the  power,  the  legacy  being  to  such  chil- 
dren as  she  should  appoint, 'and  to  nobody  else/  But 
where  J.  B.  was  aiMiprized  and  empowered  to  receive 
the  rents  of  a  leasehold  estate,  and,  after  taking  lOOi^ 
every  year  for  his  own  use,  to  employ  the  remainder 
to  such  children  of  A.,  as  the  said  J.  B.  should  think 
most  deserving ;  and  J.  B.  died  in  .the  lifetime  of  the 
testator;  Lord  Alvanley,  after  great  consideration, 
held  that  this  was  not  a  mere  power;  and  that  there 
was  a  valid  bequest  to  all  the  children  of  A.*"  So  pgain 
where  a  man  desired  that  a  third  part  of  his'  estate 
be  left  entirely  to  the  disposal  of  his  wife  among  such 
of  her  relations  as  she  might  think  proper,  s^nd  the 
wife  died  without  making  any  disposition,  her  rela- 
tions were  held  entitled.^ 

The  persons  also,  we  have  seen,  who  are  intended 
to  be  Ij^enefited,  must  be  described  with  certainty,  in 
order  to  raise  a  trust  in  their  favour.  Hence  where 
R.  H«  devised  an  estate  to  his  son  A.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail,  wjth  re- 
mainder  to  the  testator's  second,  and  other  S€ai3  suc- 
cessively in  like  manner ;  and  A.  by  will  gave  some 
leasehold  estates  to  the  trustees  of  his  father'9  will 
to  the  same  uses  to  which  the  lands  were  limited  by 
it,  as  far  as  by  law  he  could,  and  bequeathed  all  his 


^  D.  Marlborough  9.  Lord  Go-  also  Harding  tr.  Glyn,  ]  Atk.  469. 

dolphin,  2  Yes.  6 1 .  Prevost  v.  Clarke,  2  Mad.  458 . 

^  Brown  »,  Higgg,  4  Vea.  708.  «  Birch  v.  Wade,  3  Vea.  &  Bea. 

k^^/>iy^495,   8  id.  561.   Affirmed  in  the  198.  See  in  real  estate  the  distinction 

{^^4-  Ix>rds,  18  Yes.  192.   Lord  Eldoaoh-  whether  the  first  gift  is  absolute,  or 

serves  this  case  is  very  difficult  to  for  life  only.  Crossling  0.  Crossling, 


K«^«w  ncoDdle  vnth  the  one  last  cited:  See     2  Co:^  396  -,  and  see  19  Yes.  300. 
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other  leasehold  estates  to  J.  his  next  brother  for  ever^ 
Aoping  he  would  continue  them  in  the  famihf;  and  J. 
on  the  death  of  A.  entered,  and  devised  Uiese  lease- 
holds to  his  wife,  against  whom  the  son  next  in  suc- 
cession filed  his  bill,  insisting  that  the  devise  in  the 
will  of  A.  subjected  these  estates  to  the  same  uses 
as  those  declared  by  the  will  of  R.  H. :  Lord  Thurlow 
said  the  will  did  not  import  a  devise,  as  the  wordft 
did  not  cleaiiy  demonstrate  an  object,  and  dismissed 
the  bill/   It  is  to  be  observed,  this  case  did  not  turn 
upon  the  mere  uncertainty  of  the  word  family,  be- 
cause the  testator  had  two  daughters,  who  were  his 
co-heiresses  at  law,  and  next  of  kin;  and  unless, 
therefore,  the  plaintiff  made  out  from  the  context  that 
by  the  word  family  was  meant  remainder-men,  he  did 
not  advance  a  step/    The  word  family  is  a  sufficient 
designation  of  the  heir,*  or  next  of  kin,"*  according 
as  the  property  given  is  real  or  personal.    So  also  the 
terms  ''relations***  and  ''  descendants,'*^  are  certain 
enough  to  create  a  trust. 
^  -►^•.^  -^  distinction  should  be  noticed  between  express 
^'^^'^r  ^^  trusts  for  an  indefinite  purpose,  and  those  cases 

where,  from  the  indefinite  nature  of  the  purpose,  the 
Court  concludes  that  a  proper  trust  could  not  be 
intended,  though  words  may  have  been  used  which, 
had  the  objects  been  definite,  would  by  construction 
import  a  trust.  Thus  where  a  testatrix  bequeathed 
all  her  personal  estate  to  the  Bishop  of  Durham, 
upon  trust,  to  pay  her  debts,  &c.,  and  to  dispose  of 


•  Hariand r. Trigg,  IBro.  142.  *  Cniwys  r.  ColmMi,  9Ve8.319. 

*  Sec  Coop.  122.  •  Harding  r.  Glyn,  1  Atk.  4d9 
«  Wright  V.  Atkyns,  1/  Vea.  255  Post. 

Coop. 111.  19Ves.299.  lTani.143;  ^  Pierson  p.  Garnet,  2Bro.  38 

and  see  Hob.  33.  226. 
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the  ultimate  residue  to  such  objects  of  benevolence 
and  liberality,  as  he  in  his  own  discretion  should  most 
approve  of,  and  appointed  him  sole  executor;,  it  was 
held,  that  the  trast  being  too  indefinite  to  be  executed 
by  the  Court,  the  property,  which  was  the  subject  of 
the  trust,  was  undisposed  of;  and  the  benefit  of  the 
trust  resulted  to  those  to  whom  the  law  gave  the 
ownership  in  default  of  disposition  by  the  former 
owner,  and  must  therefore  be  distributed  among  the 
next  of  kin.*  But  where  a  testatrix  gave  the  rest  and 
residue  of  the  monies  arising  firom  the  sale  of  her 
estates,  and  all  the  residue  of  her  personal  estate  unto 
her  trustees  and  executors  (H.  R.  and  J.  R.),  to  be 
disposed  of  untd  such  person  and  persons,  and  in 
such  manner  and  form,  &c.  as  they  in  their  discretion  > 
should  think  proper  and  expedient ;  Sir  W.  Grant 
thought  this  case  dififered  from  the  last,  in  which  there 
was  an  express  trast ;  that  the  first  words  of  the  resi- 
duary clause  amounted  clearly  to  an  absolute  gift  to 
them,  as  the  mere  circumstance  of  giving  them  the 
description  of  trustees  and  executors  could  not  make 
them  trustees  as  to  that  part  of  the  property  expressly  *"  1* 
bequeathed  to  ihem;  and  that  the  subsequent  words  «v..v^ 
not  being  sufficient  to  raise  a  trust,  neither  the  heir  at  ^^>»^V%.**^ 
law,  nor  the  next  of  kin  had  .a  right  to  call  upon  the  "^^^^    * 

executors  to  account  for  the  residue.*"  In  the  same 
way  if  a  sum  of  money  is  given  to  A.  to  be  disposed 
of  as  the  testator  should  appoint  by  a  private  note, 
and  there  is  no  such  note,  it  is  a  legacy  to  A.  himself.""  * 


'Monrioe  v.  Bishop ^f  Durham,  <>  Gibbs  9.  Rumsey,  2  Ves.  &  B. 

9  Vc8. 399.   10  id.  622.    James  v.  5294.    Hinton  p.  Toye,  1  Atk.  466. 

Allen,  3  Mer.  1?.    Vesey  ».  Jam-  «  3  Salk.  224.   Martin  f>.  Douch, 

son,  1  Sim.  &  St.  69 ;  and  see  Om-  ,  1  Ch.  Ca.  198  ^  and  see  14  Ves.  370. 
naaney  p.  Butcher,  1  Turn.  260. 
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^^.^^     III.    The  intention  of  a  testator  to  give  a  legacy 
rs^Oif^  may  be  implied,  although  there  are  no  direct  words 
U^.  of  gift :  as  if  a  man  gives  5002.  besides  the  cloak^ 

fcc. ;  ivbich  is  a  good  bequest  of  the  cloak,  as  well  as 

of  the  500//.  So  if  a  legacy  is  given  in  trust  for  A.  till 

twenty-one,  A.  is  entitled  to  the  legacy  by  implication 

on  attaining  that  age.^  Hence  also,  where  a  man  gave 

all  his  property  to  his  wife  for  life,  and  after  her  death 

to  be  equally  divided  between  his  two  daughters,  to 

be  by  each  of  them  divided  among  the  children  of 

their  respective  bodies,  as  each  of  them  should  by  will 

'  appoint ;  it  was  held  that  an  interest  for  life  passed 

^/''^^  ^/t^A^o  each  of  the  daughters.""  And  where  again  a  testator 

'^''"^jf^'^'T^^^'directed  his  executors  to  secure  to  his  niece  the 

^si^Z'^^,^.  A'  4^'  annual  interest  of  a  legacy,  by  placing  it  in  the  funds 

^*^*  in  trust  for  her,  she  to  enjoy  the  interest  or  dividends 

during  her  Ufe^  and  at  her  decease  wit\iout  child  or 
children,  the  principal  sum  to  go  to  her  sisters ;  and 
the  niece  died,  leaving  children ;  they  were  held  by 
necessary  implication  entitled  to  the  l^acy/ 
^a*^y^,f>£^uJ^  If  a  man  devise  lands  to  his  heir  after  the  death  of 
t  ^^^-^  ^^^^^  wife,  the  wife  has  an  estate  for  life  by  necessary 
^^^4l^^^«.']mplicati<Hi,  for,  the  heir  being  postponed,  there  is 
^s%^0d^*^*uo  one  else  to  take;*  but  if  the  devise  be  to  a 
*••  ^^**        stranger  after  the  death  of  the  wife,  she  takes  no- 
thing/  Whether  the  devise  of  a  term  to  the  executors 

*  Godalph<282.  BacAb-Le^.B;     calls  Newland  v»  Sliephard  'a  very 
and  see  Crosbie  v.  Arlurray,  1  Ves.  J.      strong  case.'    See  1  Cox,  7^ 

555.  «  Ramsden  v.  Hassard,  3  Bro.  23a 

*  Newland  v.  Sbcpbard,  2  P  W.         ^  Ex  parte  Rogers,  2  Mad.  449. 
194.     Peat  v.  Powell,    1  Ed.  479.         •  1  Roll.  Ab.  843.    Bro.  Dcv.  62. 
Ambl.d87.  Hale  tr.  Beck,  2  Ed.  229.  Vavgh.  263.    Cro.  Jac.  75.    Com. 
Atkinson  9.  Puce,  1  Bio.  91.  Crow*  Dig-  Der.  N.  12.   2  Ves.  280. 

dcr  V.  Clowes^  2  Ves.  J.  449.  Wain-  '  2  RoU.  Ab.  844.  Vaugb.  266, 
wrigbl  r.  WaiBwright,  3Ves.  658;  2Ver.572.  &  Ves.  806.  Smartle  r. 
and8ee2Bulst.  127.  liOrd  Thurlow     ScboUer^  SirT.Jo.98.    1  Vent.  323. 
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after  th^  death  of  Ihe  wife  gives  her  ad  estate  for  life 
seems  to  have  been  doubted.*  It  was  indeed  after* 
mods  held,  in  the  devise  of  a  term  to  the  testator's 
daughter  M.  after  the  decease  of  his  -daughter  B.  that 
B«  took  an  estate  for  life  byJbipUcation;  and  the 
Jadges  seemed  to  com^ider  the  case  of  Horton  v.  Hor- 
ton  of  no  autiiority.''  But  in  a  late  case,  in  which  a 
testator,  among  other  specific  bequests,  gave  to  T.  \u 
''  at  the  demise  of  Mrs.  B.  his  silver  bread-basket," 
Lord  £)ldon  said,  diat  though  no  human  being  could 
doubt  he  meant  her  to  have,  and  thought  that  she 
would  take,  it  for  her  life  under  these  words,  yet  she 
would  not  be  entitled  to  it,  imless  tb^e  was  some 
subsequent  clause  which  gave  it  to  her ;  because,  as 
the  person  to  whom  it  was  given  would  not  have 
taken  his  personal  estate,  there  was  no  necessary,  or 
at  least  no  legal  inference,  that  she  was  to  have  it 
for  life/ 

Nor  can  an  implication  arise,  but  where  the  pro^* 
party  is  undisposed  of;  and  if,  therefore,  there  be  a 
bequest  to  A.,  and,  after  (be  death  of  him  and  his 
wife,  to  his  children,  this  gives  no  estate  to  the  wife 
on  the  death  of  A.,  for  the  property  goes  to  his  exe- 
cutors.^ The  presumption,  however,  will  be  against 
a  testator's  dying  intestate  as  to  any  part  of  his  pro- 
perty. Thus  where  a  man,  after  giving,  among  other 
legacies,  60/.  to  his  brother  A.  whom  he  made  one  of 
his  executors,  directed  the  rest  of  hi^  money  to  be 
put  into  government  security,  and  M.  to  have  the 

Fawlkner  v.  Fawlkner,  1  Ver.  21.  and  see  Vaugh.  267. 

Aspinall  r.  Petvin,  1  Sim.  &  St.  544 ;  ^  Roe  9.  Summerset,  5  Burr.  2608 ; 

and  see  Higham  v.  Baker,  Cro.  El!«.  and  see  2Bul9tr.  127* 

15.     Dyer  r.  Dyer,  19  Ves.  612.  «  Bland  r.  Lamb,  2  Jac.  &  W. 

1  Mer.  414.  408. 

•  Horton  r.  Horton,  Cro.  Jac.  74i  *  Brown  r.  Clark^  3  Ve«.  166. 
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interest  to  maintain  her  as  long  as  she  lived  single, 
and  ;no  child  ;  and  when  it  should  please  God  to  call 
her,  that  the  money  should  come  to  the  children  of 
the  testatbi^'s  brothers  and  sisters ;  and  M.  after  the 
testator's  death  married,  and  had  a  child:  the  Master 
of  the  Rolls  thought  the  interest  of  the  money  was 
given  to  her  for  life  by  implication ;  that  he  could 
not  suppose  that  the  testator  meant  to  leave  a  par- 
tial interest  in  the  property  undisposed  of,  and  it- 
was   clear  the  children  were  not   to  take  till  her 

death.* 

» 

X   JLr^'Pmi.s^      Survivorship  among  legatees  may  be  implied  iu 

s^jlcU^^,^^  personal  bequests  upon  the  same  ground  as  cross 

^-^^^  ^^^       remainders  in  real  estates ;  so  that  if  a  legacy  is  to  be 

equally  divided  among  several  persons,  payable  a^  a 
certain  time,  with  a  gift  over  of  the  whole  to  J.  S.  in 
•    case  of  the  death  of  all  the  legatees  before  that  time, 
the  shares  tff  any  so  dying  will  by  implication  go  to. 

•  a 

the  survivors.** 


IV.  A  legacy  might .  formerly  be  given  by  parol, 
and  even,  it  is  said,  by  signs  and  nods.^  But  the  sta- 
tute of  frauds''  enacts,  that  no  nuncupative  will  shall 
be  good^  where  the  estate  thereby  bequeathed  shall 
exceed  the  value  of  Z^l.  Ihat  is  not  proved  by  the 
oaths  ^  of  three  witnesses  (at  the  least)  that  were  pre- 


•  Bird  f.  Hunsdon,  2  Swanst.  342.  «  Godolph.  12. 282. 

1  VTils.  C.  C.  466 ;  and  see  Whittell  ^  29  Car.  U.c.  3.  s.  19,20. 

V.  Dudin,  Post.  *  See  Philips    v.  Parish  of  St. 

^  Scott  r.  Bargeman,  2  P.  W.  68.  Clement  Danes,  1  Eq.  Ab.  404.  Tiie 

Mackell  v.  Winter,  3  Ves.  536«  Beau-  witnesses  most  be  such  as  are  admis- 

mon  r.  Stock,  2  B.  &B.  406^  and  s^b^^  upon  trials  at  common  law, 

see  Moore  v,  Godfrey,  2  Ver.  620,  4  Ann,  16.  14. 

and  N.  1,  Raitkby's  ed.                .  * 
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sent  at  the  making  thereof;*  nor  unless  it  be  pl'f>Ted 
that  the  testator,  at  the  time  of  pronouncing  the  same, 
did  hid  the  persons  present,  or  some  of  them,  hear  witness 
that  sixh  was  his  will,  or  to  that  effect;^  nor  unless 
such  nuncupative  wi^  were  made  in  the  time  of  the 
last  sickness  of  the  deceased,  and  in  the  house  of  his 
or  her  habitation  or  dwelling,  or  where  he  or  she  hath 
been  resident  for  the   space  of  ten  days  or  more 
next  before  the  making  of  such  will,  except  where 
such  person  was  surprised  or  taken  sick,  being  from 
his  own  home,  and  died  before  he  returned  to  the 
place  of  his  or  her  dwelling.    And  after  six  months 
passed  after  the  speaking  of  the  pretended  testa- 
mentary words,  no  testimony  shall  be  received  to 
prove,  any  will  nuncupative,   except  the  said  testi- 
mony or  the  substance  thereof  were  committed  to 
writing  within  six  days  after  the  making  of  the  said 
will.    And  further,""  that  no  will   in  writing  concern- 
ing any  goods  or  chattels  or  personal  estate  shall  be 
repealed,  nor  shall  any  clause,  devise,  or  bequest 
therein,  be  altered  or  changed  by  any  words  or  will 
hy  word  of  mouth  only,  except  the  same  be  in  the  life 
of  the  testator  committed  to  writing,  and  after  the 
writing  thereof  read  unto  the  testator,  and  allowed  by 
him,  and  proved  to  be  so  done  by  three  vritnesses  at 

the  least. 

Where  a  residue  was  bequeathed  to  a  wife,  and 
she  was  made  executrix,  and  died  in  the  lifetime  of 
the  testator,  who  made  a  nuncupative  codicil  giving 
to  R.  all  he  had  given  to  his  wife :  this  was  held  good 


*  See  DaviB  v.  Olocester,  1  Eq.  Jackson,  2  Phil].  190.    Parsons  r. 

Ab.  403.  MiUer,  id.  194 ;  for  the  statute  is 

^  That  there  must  be  sufficient  construed  strictly, 
proof  of  this  feet,   see  Bennett  r.  *  S.  22 
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notwithstanding  this  last  clause  in  Ae  statute ;  for  by 
the  death  of  the  vnie  there  was  no  will,  and  the 
codicil  was  as  a  new  one»  and  not  an  alteration  of  the 
old  :  and  it  was  said  diat  if  a  man^  possessed  of  aja 
estate  of  1000/.  by  will  in  writing  gave  500/.  to  B,  he 
might  give  the  residue  by  a  nuncupative  will,  so  as 
he  did  not  alter  the  executor/ 

Soldiers  in  actual  military  service,  and  mariners 
at  sea,  are  excepted  from  the  operation  of  the  statute. 
But  the  wills  of  seamen  are  subjected  to  a  variety  of 
regulations  by  later  statutes.*" 


a 


^  £    Notwithstanding  the  statute  of  frauds,  gifts  may 
y^  sometimes  be  valid,  which  do  not  appear  upon  the 
'^^^^^'  ^-     will.    Thus  if  a  testator  is  prevented  from  inserting  a 

legatee's  name  by  the  promise  of  the  executor,  resi*- 
duary  legatee,  or  devisee,  to  pay  the  legacy,  the  pay- 
ment will  be  enforced  in  Chancery,*"  if  there  is  sufficient 
after  satisfaction  of  the  legacies  in  the  will/  Hence 
also,  where  the  obligee  of  a  bond  in  his  last  sickness 
told  his  executrix,  that  the  obligor  should  have  the 
•  bond,  and  should  not  be  asked  or  troubled  for  it ; 
and  the  executrix  afterwards  promised  the  obligor 
to  deliver  up  the  bond ;  it  was  accordingly  decreed 
to  be  delivered  up,  and  cancelled-*  And  where  a 
man,  being  displeased  with  his  son,  devised  his  estate 


•  StonyweD's  Ca.  Sir  T.  R  334. 
^  See  TolL  Ex.  60. 

*  Ghamberlaiae  9.  Ghftmbeilaiiie, 
2  Freem.  34,  cited  Pr.  Ch.  4.  Old- 
ham  9.  Litclilbrd,  3  Freem.  284, 
though  in  2  Vcr.  506,  it  appears  not 
to  hare  been  omitted*  Drakeford  9. 
lilllkB,  3  Atk.  539.  Barrow  9.  Greea- 
Qiigh»3Ves«152;  and  see  9  Yea.  5 19. 


1 1  Ves.  638.  Thynn  p.  Thynn,  1  Ver. 
296.  Pter7  9.jQxon,3Ch.Rep.98. 
Chamberlain  9.  Agar,  2  Ves.  &  B. 
259.  That  assumpsit  lies,  see  Rook- 
wood's  Ca.  Cro.  Eliz.  163.  Dntton 
9.  Poole,  1  Vent  318.  332. 

'  Reech  9.  Kennegal,  I  Ves.  123. 
Ambl.  67. 

•  Weekei4f.Rabf,  3Bro.P.C  16. 
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to  a  stranger,  who  in  his  answ^  admitted  that  the 
testator  had  advised  him  that  he  might  allow  the  son 
4BL  a  quarter,  according  as  he  shoold  think  the  son 
deserved  it ;  the  Comrt  decreed  liie  4(tf.  a  quarter  to 
the  son  duiing  his  life.*  So  again,  where  a  daiigfater, 
having  deposited  180/«  in  the  hands  of  her  mother, 
made  Imt  will,  and  s^ppointed  her  mother  executrix ; 
and  .afterwards,  by  wofd  of  mouth,  desired  the 
mother  to  give  this  180/.  to  the  plaiivtifi;  if  she  thought 
%t :  it  was  held,  upon  the  authority  of  the  last  case, 
to  be  a  trust  in  the  mother.^  It  is  added  however 
in  the  report,  that  this  decree  was  against  the  opinion 
of  several  at  the  bar,  wiio  thought  it  too  hard  on  the 
electioiL  left  in  the  mother. 

But  where  a  testator  bequeathed  to  the  plaintiff 
20/.  per  annum,  and  after  talking  of  making  a  codicil, 
and  leaving  him  15/.  per  annum  more,  the  attorney 
told  him,  that  if  B.  C.  &  D.  (the  devisees  of  his  estate) 
would  give  the  plaintiff  a  bond  to  pay  him  15/.  per 
amium  more,  it  would  be  sufficient;  and  B.,  being 
present,  promised  that  he  and  the  other  devisees 
would  do  so ;  and  a  draft  was  prepared  but  not  exr 
ecuted,  and  the  testator  lived  five  weeks  afterwards, 
and  the  plaintiff  remained  nine  years  without  demand- 
ing the  performance  of  the  promise,  and  then  brought 
his  bill ;  Lord  Hardwicke  thought  the  circumstances 
not  such  as  to  entitle  him  to  relief.^'  And  wh^<e  a 
man  by  his  will  gave  a  legacy  to  the  eldest  son  of  his 
sister  out  of  certain  real  estates,  and  after  his  death 
a  paper  was  proved  in  the  ecclesiastical  court,  signed 
by  the  executor  (who  was  also  devisee  of  the  real 


*  Kinjg^sman  r.Kingsman,  2  Ver.  559.     Gilb.  £q,  B,.  146.  10  Mod.  404. 
Monet  9.  Nftbb,   1  £q.  Ab.  404.  •  Whittonp.Ro8sell»lAtk.448. 
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estswte)  and  others,  stating  that,  at  the  request  of  the 
testator,  they  were  called  in  to  hear  his  will,  touching 
the  other  sous  of  his  sister,  and  that  th^  mder$U}ad 
that  the  testator  was  willing  and  desirous  that  the 
other  sons  should  each  receive  the. same  sum  of  money 
as  the. eldest,  and  that  the  executor  promised  that 
the  same  should  be  observed;  Lord  Keny  on  *  said, 
the  efie^t  of  this  codicil  was  only  that  the  patties 
understood  it  to  be  the  will  of  the  testator;  that  the 
other  sons  should  have  legacies,  and  the  heir  pro* 
mised  to  perform  this ;  but  the  Court  could,  not  con- 
vert the  promise  of  the  heir  into  the  will. of  the 
testator ;  and  his  Honour,  therefore,  thought  that  this 
paper,  though  testamentary,  yet  operated  notiusg/  . 


.  ■■■tn;  rf^        I    ■'  ..   ■   ■..!  I'   i.i  'iL'i  ■' 
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.,     .  Section  II.  /fj. 

'     .  *. *   3..  .  •  .    "r.-    '     >  > •♦•» 

Of  Specific  Legacies, 

.  A  SPECIFIC  l^acy  is  a  gift  of  a  piurticular'  specie* 
fie4  thing ;  as  of  a  horse,  a  piece  of  furniture;  a  tette  ^f 
ytM8^  and  the  like.  There  is  this  advantage  atOeiidiff g 
it».  that  if,  after  payment  of  debts,  the  assets  fall 
sfaorti  and  there  is  nothing  left  for  the  pecuniary 
le^^ies,  the  specific  legatee  shall  have  his  legacy 
entire.^  On  the  otfa^  hand,  he  can  have  only  what 
is  expressly  devised  to  him;  and  if  the  thing  given 
is  not  to  be  found  at  the  testettor's  death,  he  can 
claim  no  contributionirom  the  general  legatees.  Thus 
where  a  freeman  of  London  bequeathed  a  chattel 

>  Gawlere.Standerwick,  2CoK.15.      1  P.  W.42K  Gottorellv.  Glmmber- 
^2Ves.624.    Mos.S.    Brawny.      IftSii,  Btmb.  d2.       -^ 
Allen,  IVer.  31.   Mast^n  v.  Masters,  •  ."'*-'  -^  /   • 
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lease  and  all  his  books  to  •  two  persons,  who  were 
evicted  of  a  moiety  by  the  widow  under  the  custom ; 
and  the  question  was  whether  they  should  have  satis- 
faction made  for  what  was  so  evicted  against  the 
legatees  at  lai^e,  or  against  the  legatee  of  the  surplus: 
it  was  adjudged  they  should  not,  but  must  be  con- 
tmted  with  a  moiety/ 

But  two  species  of  gifts  are  included  under  the 
denomination  of  specific  legacies.  The  first,  where 
a  particular  chattel  is  specified  and  distinguished 
from  all  other  things  of  the  same  kind.  The  second, 
where  an  article  of  a  certain  species  is  given 'without 
any  particular  identification.  The  bequest  in  the  on6 
instance  can  be  satisfied  only  ^y  the  delivery  of  the 
identical  subject,  so  that,  if  it  l>e  not  found  among 
the  testator's  effects,  the  gift  altogether  fails;  unless 
it  be  only  in  pawn,  in  which  case,  the  executor,  it  is 
said,  must  redeem  it  for  the  legatee:  ^  while  a  be- 
qaest  of  the  latter  description  is  of  a  more  liberal 
natore,  and  may  be  fulfilled  by  the  delivery  of  any 
tibing  of  the  same  kind.  Thus  if  a  man  bequeaths 
his  grey  horse,  and  has  no  horse,  the  legacy  fails : 
bot  if  be  gives  a  horse,  or  an  ox,  and  has  neither, 
the  legacy  is  not  therefore  void,  but  the  executor 
is  bound  to  deliver  a  horse,  or  an  ox»^  So  if  the 
testator  makes  a  specific  bequest  of  stock,  and 
leaves  no  stock,  nothing  passes  by  the  gift:^  but  if 
he  gives  a  general  legacy  of  stock,  it  is  a  direction 
to  the  executor  to  purchase  such  stock.* 

If  the  testator  bequeaths  one  of  his  horses,  not 


«  Webb  e.  Webb,  2  Yen  110.  ^  Ev&na  o.  Tripp,  6  Mad.  91. 

^  3Bro.lld.  A&oii.2Freem.272.  *  For.  227.    Ambl.  58.    1  Atk. 

'6wiiib.P.3.S.6.  Oodolpli.438.  416.   lBro.666.   7Ve8.d99.  Gham- 

T<^.  Ex.  dOl .  1  Atk.  416.  6  M*^  92.  ben  v»  Miacbiii,  4  Yes.  675. 

C 


18  6PBCIPIC   LEGACIES. 

-4^u«^  >>/^*  naming  which,  to  J;.  S.;  or  wills  that  J.  S.  shall  have 
/  ^^  a  horse,  J.  S.  is  at  liberty  to  choose  which  he  will, 
excepting  the  best.  But  if  the  words  of  the  dis-- 
position  are  directed  to  the  executor,  as  if  the  tes* 
tator  says,  I  will  that  my  executor  give  J.  S.  a  horse, 
the  election  appertains  to  the  executor.*  So  where 
a  man  willed,  if  he  should  not  have  so  much  a8 
10,000/.  capital  stock  in  the  three  per  cent.  Reduced 
or  Consolidated  Bank  Annuities,  or  one  or  both  of 
them,  that  his  executors  should  make  up  the  capital 
sum  of  10,000/.  in  the  Reduced  or  Consolidated  Bank 
Annuities,  or  one  or  both  of  them,  and  should  hold 
the  same  in  trust,  &c.:  the  executors,  it  was  be)d, 
had  the  election  in  which  fund  the  legacy  was  to  be 
made  good.^ 

A  specific  legacy  may  also  consist  of  a  quantity 
of  chattels  described  collectively;  as. in  a  gift  of 
all  the  testator's  pictures,""  of  a  library  of  books,"* 
or  of  all  his  personal  estate  at  W.;*  and  the»e 
bequests  will  pass  all  the  testator's  pictures^  all  tbe 
books '  found  in  •  his  library,  and  all  the  pem^onal 
estate  existing  at  W.  at  the  time  of .  his  death ;  in- 
cluding therefore  any  books  that  he  may  have  added 
to  the  library,  or  any  personal  chattels,  ^uch  as  a 
coach  and  horses,  that  he  may  have  brought  to  W. 
since  the  making  of  t^e  will :  and  sQch  gifts:  will  take 
place  although  there  be  .a  deficiency  of  assets  for 
payment  of  the  pecuniary  legacies.'  Hence,  where  a 
man  bequeathed  to  his  executors,  in  trust  for  certain 

•  Swiiib.P.7.  S.  10.  Oflf.Ex.253.  *  AU  Souls  Coll.  v.  Codrington, 

Godolph.  397.  438.  468.     Touch.  1P.W.697. 

447.  •  Sayer  p.  Sayer,  Pr.  Ch.  392. 

^  Fontabe  r.  Tyler,  9  Pri.  94.  2  Ver.  688.    Gilb.  Eq.  R.  87  y  and  see 

«  Dean  of  Christchurch  v.  Bar-  Touch.  446.    1  Ves.  273.  9  Pri.  98. 

TOW,  Ambl.641.    Oayre  v.  Oayre,  2  Nisbett  9.  Murray,  5  Ves.  149. 

Ver.  638;  ^  Sayer  r.  Sayer,  ante  N.  e. 
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{ieraons,  all  his  Exchequer  Bills,  and  ^  sums  of 
money  in  the  fimds  to  which  he  .might  be  entitled 
lat  his  death;  and  after  making  his  will  became 
insane,  during  which  his  wife  caused  several  sums 
of  ready  money  belonging  to  him  to  be  invested  in 
stock  and  Exchequer  Bills  in  his  name;  it  was  held, 
that  these  sums  were  to  be  taken  in  the  state  in 

• 

which  they  were  found  at  his  death,  and  therefore 
passed  as  included  in  the  specific  bequest/  In  the 
same  way,  if  a  man  devises  his  flock  of  sheep  now 
on  such  a  hill,  or  in  such  a  pasture,  the  bequest 
being  in  its  nature  subject  to  increase  and  diminu- 
tion, and  being  the  case  .of  a .  coUertive  body,  the 
sheep  produced  afterwards  shall  pass.^  But^  if  a 
Inan  bequeaths  all  the  com  now  in  hia  bam, .  or  all 
the  horses  in  his  stable,  and  the  com  be  afterwards 
spent  and  new  com  put  in,  or  new  horses  purchased^ 
these  will,  not  pass;  because  they  are  particular 
chattels,  and  not  part  of  a  coUei^ve  body,  as  a  flock 
of  sheep,  or  a  library  of  books^""  .     . 

The  constraction  indeed  of  a  gift  >of  this  kind 
is  often  confined  to  the  state  of  property  at  the  date 
of  the  will.  iThus,  where  a  testatrix,  bequeathed  a 
house,  and  aU  the  goods  she  brought  into  the  house f 
the  Court  held,  that  no  part  of  die  goods  passed, 
except  what  were  in  the  house  at  the  time  of  making 
the  will/  And  here  also  we  may  notice  a  case  in«^^  <^V^ 
which  a  man  devised  to  his  son  the  furniture  of  his  ^^^  x  ^O* 
house  atB.;   and  after  making  his  will,  bought  ag^^,^^.  42y> 

• 

*  Browne  r.Grooinbndge»  4  Mad.  '  Donner  v,  Bp.  Burnet,  cited 

495.  AmbL  281.    Gift  of  a  moiety  of  all 

^  1  P.  W.  698.   Ambl.  2S0. 641.  tbe  donor's  goods,  to  have  after  his 

<  1  P.  W.  598;  and  see  Swinbr  death:  held  to  pass  only  what  was 

P.  7.  S.  11.    Godolph.  272.    Off.  in  specie  at  the  time  of  the  gift 

Ex.  23.  Anon.  3  Svnmt.  400.  N. 
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considerable  quantity  of  furniture  which  he  caused 
to  be  packed  up,  and  agreed  with  certain  peraons 
for  the  carriage  of  it  to  B.,  but  died  before  it  was 
actually  removed :  the  Lord  Chancellor  decreed,  (af- 
firming the  decision  of  the  Master  of  the  Rolls)  that 
the  testator's  intention  to  remove  the  goods  to  B,, 
and  to  place  them  there,  was  not  sujficient  to  make 
them  pass  by  the  devise.* 

_  A  bequest  of  money,  if  sufficiently  distinguished 
and  particularized,  may  be  specific:  as  in  the  case 
of  a  gift  of  money  in  a  certain  chest  or  bag ;  **  or  of 
a  debt,  or  part  of  a  debt,  due  to  the  testator.*  Hence, 
bequests  of  Navy  Bills,  recited  to  be  in  the  testator's 
possession ;  "^  of  a  sum  of  3,348/.  sterling,  which  said 
sum  is  in  two  bills  drawn,  &c.  describing  them;* 
of  all  such  sum  and  sums  of  money  as  the  testatrix's 
executors  might  after  her  decease  receive  on  the 
^'''-^-^^^yinterest  note  of  400/.  given  to  her  by  Messrs.  C.  &  Co. 

bankrupts;'  of  2,000/.  balance  due  to  the  testator 
from  his  partner  on  the  last  settlement  between  them, 
if  he  (the  testator)  did  not  draw  it  out  of  trade  before 
he  died ; '  have  been  held  specific ;  although  in  the 
last  instance,  if  the  latter  words  had  not  been  added, 
the  legacy  would  perhaps  have  been  general.  So, 
where  a  man  bequeathed  the  full  interest  of  300/. 
upon  bond  to  his  sister  for  life,  and  after  her  death 
gave  to  her  daughter  all  the  interest  due  on  the  said 


V. 


%*  •  D.  Beanfort  r.  Dundonald,  2 
Vcr.  739.  Grandison  v.  Fitt,  id.  740.  N. 
Raithby's  ed» 

*lAtk.  608.  AmbL68.  IP.W. 
540.    Touch.  432. 

<  3  Atk.  103.  2  Bro.  109.  Loid 
Castleton  r.  Lord  Fanshaw^  1  £q. 
Ab.398 


*  Pitt  V.  Lord  Camelford,  3  Bro. 
160;  and  see  Pulsfbrd  o.  Hunter,  id: 
416. 

*  Gillaume  9.  Adderley,  15  Ves. 
384.  Chaworth  o.  Beech,  4  Vea. 
556. 

f  Fryer  v.  Morris,  9  Ves.  360. 
«  EUb  tf.  Walker,  AmbLd09. 


SPBCIFIC  LB6ACIBS.  21 

bond  together  with  the  principal;  and  it  appeared 
that  the  testator  was  possessed  among  other  bonds, 
of  one  to  that  exact  amount,  the  bequest  was  held 
specific* 

A  legacy  may  be  partly  specific,  and  partly  pecu- 
niary; as,  if  a  moiety  of  it  is  specific,  and  the  otli^er 
moiety  to  be  paid  out  of  the  general  assets ;  ^  or,  it 
may  be  specific   in   one  sense,  and  pecuniary  in 
another;  specific,  as  given  out  of  a  particular  fund, 
and  not  out  of  the  estate  at  large;  pecuniary,  as 
consisting  only  of  definite  sums  of  money,  and  not 
amounting  to  a  gift  of  the  fund  itself,  or  any  aliquot 
part  of  it/    The  Court  leans  against  considering  ^v-w J 
legacies  specific,  and  a  distinction  has  been  taken  ^"'^^^^V 
between  a  specific  and,  what  the  civilians  term,  a-^-^/^'^ 
demonstrative   legacy^^^that . is,   a  legacy  of  mere  ,     " /^^'^ 
quantity,  with  a  specific  fund  appropriated  for  the-/i*c.i.j— ^-.'^^— 
payment  of  it;  the  mention  of  the  fund  being  con*'*^'^^/^/''^-^ 
sidered  rather  by  way  of  demonstration  ths^n  of  con- r^    ^a-..^ 
dition ;  rather  showing  how,  or  by  what  pieans  the  -^^^f  ^  ^ 


jt^- 


l^acy  may  be  paid,  than  whether  it  shall  be  paid^^*^^  ^ 

at  all.  Thus,  if  a  man  gives  to  another  the  10/,  which^7^^    .i^^ 
J.  S.ovres  him,  when  in  tiruth  J.  S,.  does  not  owe  any  ^^.^^^/^ 
such  money,  the  devise  fails:  but,  if  he  gives  lO/,,-^'^^''^"^"^'^^ 
and  wills  that  the  same  be  paid  out  of  the  money  ^^J^^^  4^ 


that  he  has  in  a  certain  place,  or  out  of  a  particular '^-^-  ^r^^^ 
debt  due  to  him,^  the  devise  is  good»  notwithstanding^^CV..!^^'^ 
there  should  appear  to  be  no  money  in  the  place,  oe^^ 
no  such  debt  owing/    Hence,  where  a  testator,,  after^^^. 

»  Innes  v.  Johnson^  4  Yes.  568.  'Swi|ib.P.3.S.5.P.7.S.5.  Touch. 

Ashbnrner  v.  Macguire,  2  Bro.  108.  430.432.  1  P..W.779.  Ambl.  310. 668. 

*  Smith  ».  Pybna,  9Vc8.666,  2Vc8.  J.640.  4Vea.565.  9Ve8.152. 

«  Smith  tf.  Fitzgerald,  3  Yes.  and  Pi^wlcitt's  Ca^SirT.  Raym.335.  Ford 

B.  2.  9.  Fleming,  2  Stnu  823.    Anon.. «. 
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enumerating  his  mortgages,  bonds,  and  notes,  gave 
his  sister  an  annuity  of  60/.  per  annum  out  of  the 
annual  interest  of  them,  and  on  her  death  willed » 
that  the  mortgages,  bonds,  and  notes  should  be 
vested  in  the  Master  and  ^Fellows  of  Catherine*»hall, 
Cambridge;  and  several  of  the  mortgages  were  paid 
off  in  the  testator's  lifetime ;  Lord  Camden  thought 
this  was  to  be  construed  a  bequest  of  so  much  money 
as  was  equal  to  the  money  owing  to  him  on  the 
several  securities/  So  again,  where  the  words  were„ 
^*  I  give  1400/.  for  which  I  have  sold  my  estate  this 
day,"&c.;  and  the  testator  afterwards  received  the 
whole  money,  paid  it  to  his  banker,  and  drew  out 
11002.  of  it;  it  was  held  a  legacy  of  quantity,  and 
that  receiving  it  was  nd  ademption.*"  And  where 
J.  S.  bequeathed  &001.  to  remain  and  continue  at 
interest  on  such  securities  as  he  should  leave  at  the 
time  of  his  death,  or  be  put  out  on  government 
securities,  at  the  election  of  his  executors;  and  it 
appeared,  the  testator  had  a  mortgage  for  500/.  on 
a  certain  estate,  and  had  no  other  sum  at  interest; 
the  legacy  was  held  not  specific. ""  And  in  another 
case,  in  which  £.  D.  by  her  will  recited,  that  it  was 
the  wish  of  her  mother  and  herself,  that  the  5007. 
they  had  then  out  upon  mortgage  should  be  given 
to  the  plaintiff,  and  accordingly  bequeathed  to  her 
executors,  immediately  after  the  decease  of  her  mo- 
ther, the  said  sum  of  500/.  in  trust  for  the  plaintiff: 
the  Master  of  the  Rolls  thought  the  thing  given 

Wilkinson,  2  Ch.  Ca.  26.  Culpepper  ^  Cartwright  v.  Cartwright,  cited 

r.  Aston,  id.  115.  Hambling  r.  Lister,  2Bro.  114. 

Ambl.  401.    Mann  v.  Copland,  2  «  Lawson  v.  Stitch,  1  Atk.  507; 

Mad.  223.  as  to  Philips  v.  Carey,  there  clted» 

•  Att.  Gen.  r.  t^arkin,  Ambl.  566.  see,  2Bro.  1 13.    3  Atk.  103. 
I  Dick.  422. 
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was  not  the  mortgage,  but  the  money.;  and  that  th^ 
l^acy  was  due,  notwithstanding  the  testatrix,  had 
called  in  the  500/.  and  applied  part  of  it  to  her  owp 
immediate  purposes.* 

Lord  Thurlow  is  reported  to  have  said>^.he  could 
not  agree  to  this  distinction;  but  it  is  difficult  to 
account  for  this  expression,  as  his  Lordship  some  time 
afterwards,  in  giving  judgment  in  another  case,  ob- 
served, that  the  common  and  knowp  distinction  was 
between  a  kgatum  dehiti  vel  nonUnis,  which  was 
specific,  and  a  general  pecuniary  legacy  chained 
upon  a  particular  fund,  which  was  but  making  a 
more  anxious  provision  for  payment,  and  did  not 
sdter  the  nature  of  the  legacy ."^  The  distinction  also 
seems  to  have  been  expressly  recognized  in  sub- 
sequent  cases."*  And  where  a  testator  bequeathed 
to  his  natural  daughter  the  sum  of  5000/.  sterling, 
or  50,000  current  rupees,  with  directions  for  pay- 
ment of  the  said  svm  of  5000/.  sterling,  at  91  ox 
marriage,  and  that  the  said  sum  ofMOOi.  st^^ing,  or 
50,000  curremt  rupees  then  vested  in  the  Company's 
bonds,  be  remitted  to  England,  &c.:  Lord  Eldon 
observed,  if  the  subject  of  the  bequest  was  a  dis- 
tinct sum  of  5000/.  sterling,  or  the  sum  of  50,000 
current  rupees  secured  by  the  bonds  of  the  East 
India  Company,  there  was  no  room  for  argument: 
if,  on.  the  other  hand,  the  bonds  were  to  pay  the  sum 
of  6000/.  sterling,  or  50,000  current  rupees,  the 
question  fairly  arose,  whether  this  was  a  demon- 
strative legacy,  as  it  was  termed,  with  a  fund  pointed 


•  Le  Orice  v.  Finch,  SMer.  50.  Chaworth  v.  Beech,  id.  565.  Ray- 
^  2Bro.  111.  mondv.Brodbelt,  5Ves.  199.  Deane 
<  3Bro,432.    Belt's  note.  v.  Test,  9  Ves.  146.    Smith  &.Fitz« 

*  Roberts  v.  Pococke,  4  Ves.  150.  g^rald,  3  Yes.  and  B.  2. 
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out  for  paym^it,  or  a  bequest  of  that  debt  0(m^ 
stituted  by  the  bond.  His  Lordship  added,  his  opi' 
nion  was,  that  this  was  originally  a  l^acy  of  money, 
5000/.  or  50,000  current  rupees  considered  as  of 
the  same  value;  and  that,  even  if  the  bonds  should 
turn  out  to  be  in  the  alternative,  it  was  not  specific; 
being  no  more  than  a  bequest  of  a  sum  of  money, 
pointing  out  a  particular  mode  of  payment,  by  a  fimd 
provided  in  the  first  instance.* 

Still  the  boundaries  between  specific  and  pecu- 
niary legacies  are  sometimes  very  nice.  Where  T.  B. 
gave  two  Navy  Bills,  describing  them,  and  thesevc^rsd 
sums  of  money  due  thereon:  the  Master  of  the  Rolls 
held  it  a  pecuniary  legacy,  and  observed,  it  the  latter 
words  had  been  omitted,  it  would  have  made  no 
difference.^  Where  a  man  by  his  will,  reciting,  that 
he  was  possessed  of  a  bill  of  exchange  drawn  in  his 
favour  upon  the  East  India  Company,  and  accepted 
by  their  order,  and  entered  in  their  books  for  the 
sum  of  1500/.  gave  his  wife  the  interest  of  tbe  said 
bill  for  life,  and  directed  that,  after  her  decease,  the 
said  bill  should  be  sold  and  the  produce  divided 
among  his  nephews  and  nieces;  and  it  appeard,  this 
bill  constituted  the  bulk  of  the  testator's  property: 
the  bequest  was  held  not  to  have  failed  by  the 
testator's  having  received  the  sum  due  on  the  bill, 
and  lent  it  on  personal  security.''  Lord  Alvanley 
remarked  on  this  case,  that  the  India  bill  was  a  thing 
in  a  course  of  payment  that  must  come  in  at  a 
regular  time;  that  the  Lord  Chancellor  laid  hold 
of  that  as  one  circumstance  to  show,  tbe  testator 


t  GiUuime&.Adderley»  15yefc384.         «  Coleman  r.  Coleman,  3  Ves.  J. 
^  Bronsdon  v.  Winter,  Ambl.  57.       639. 
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coald  not  mean  the  legacy  to  be  specific ;  and  that, 
that  might  be  the  reason  why,  in  Bronsdon  and 
Winter,  the  Master  of  the  Rolls  held  the  bequest  of 
the  Navy  Bills  not  to  be  specific.^  In  a  case  where 
J.S.  bequeathed  to  A.  &  B.  30/.  each,  to  be  severally 
paid  them  out  of  200/.  due  from^  J.  C.  to  the  testator 
on  bond ;  a!id  gave  to  C.  &  D.  50/.  each  to  be  seve-'. 
rally  paid  them  also  out  of  the  said  sum  of  200/.  due 
from  J.C.;  and  gave  to  the  said  J.  C.  the  sum  of  40/. 
being  the  remainder  of  the  said  sum  of  200/.  due  from 
him  as  aforesaid;  the  bequests  were  held  specific:*^ 
which  the  author  of  a  practical  work*  thinks  may  be 
recoaciled  by  supposing,  that  from  the  manner  of 
the  bequest,  viz.  the  gift  of  different  sums  of  money 
out  of  a  debt  secured  by  bond,  in  all  the  exact 
aiaount  of  the  dd3t,  the  Court  was  satisfied  that  the 
testator  in  doing  so,  intended  to  make  distribution  oi 
the  individual  debt  and  no  more,  among  the  persons 
to  whom  it  was  dealt  out  in  parcels,  so  as  to  make 
the  sevefaL  bequests  amount  to  a  specific  individual 
legacy  of  the  bond  itself. 

With  regard  to  legacies  of  stock,  it  seems  that  a  /^^^^^  ^' . 


of  any  particular  stock,  or  of  a  certain  sum  out  Z^"^^,  ^ 
of  any  particular  stock,  or  a  direction  to  purchase  s^;?^*^,^^, 
much  of  a  particular  stock,"^  is  not  of  itself,  specific  ^J^/j  c/c^ 
Bequests  therefore  "  of  the  sum  of  2000/.  capital  stock^^^ 
in  the  South  Sea  Company;"*  "of  5000/.  in  the  Old z-^ /v^ -V-^- 


i 


Annuity  stock  of  the  South   Sea  Company;"^  of^^,.^^-a^*.^^ 

3400/.  in  the  3  per  cents,  the  annual  dividends  to ^>^' 
be  divided,"  &c.  ;*  of  "  the  interest  of  100/..  new  South 

*  4  Ves.  674.  •  Bronsdon  tr.  Winter,  Ambl.  57. 

^Bidricktr.  Stephens,  3  Bro.  431.  '- Purse  v,  Snaplin,   1  Atk.  414. 

'  1  Hop.  Leg.  17 ;  and  see  Sleech  er.  Webster  v.  Hale,  8  Ves.  410. 

Thorington,  2 Ves.  560.  •     «  Bp.  Petcrborowgh  r.  Mortlock, 

'  Gibbons  tr.  HiUs,  Dick.  324.  1  E|ro.  565. 
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Sea  Annuities  to  A.  for  life,"  &c.;"*  of  *'400A  East 
India  Bonds  ;"^  of  ''  300/.  4  per  cent.  Consolidated 
Bank  Annuities  ;*'''  a  direction  to  executors  ''  to 
trai;isfer  1000/.  stock  in  the  public  funds  commonly 
styled  the  3  per  cents.  Consolidated;'"'  a  bequest  of 
an  annuity  of  50/.  a  year  with  a  direction  ^'  that  so 
much  capital  sum  be  kept  in  the  same  public  fund 
of  3  per  cents.  Consols,"  that  the  dividend  will  pro- 
duce 25/.  every  half  year;*  have  been  held  to  be  gene- 
ral legacies. 

But  if  a  testator  describes  the  particular  stock 
bequeathed  as  being  his  own,  by  calling  it  *<iiiy*'  stock, 
it  is  evidence  of  its  being  specific :  for  there  is  a  great 

^^^ifference  between  a  testator^s  describing  the  quan- 
.  tity  in  general,  and  his  determining  and  particu- 
larizing it  by  the  word  '^  mine."^   Hence  bequests  of 

L.<*  my  400/.  East  India  stock  ;"<  of  *'  my  capital  stock 

of  1000/.  in  the  East  India  Company's  stock; "^  of 

^*  3000/.  stock  in  the  3  per  cents.  Consolidated  Bank 

^  Annuities,  being  part  of  my  stock  now  standing  in 

my  name  ;'*^  of  ^*  all  the  stock  which  I  hare  in  the 

3  per  cents,  being  about  5000/.  ;"^  of  '<  10/.  per  annum 

r  life,  to  be  paid  out  of  my  dividends  of  400/.  in  th^ 

joint  stock  of  South  Sea  Annuities,  now  standing  in 

the  Company's  books  in  my  name;"^  have  all  been 

^/**  r  T2^!^^ld  specific.    In  a  case  also.,  in  which  a  married 

•  SuDinons  t'.Vallancey4Bro.d44.         k  Ashburner  r.  Macguire,  2  Bro. 
*»  Slcech  V,  Thorington,  2  Ves.  660. 
«  Wilson  p.  Brownsmith,  9  Ves. 

180.    Deane  r.  Test,  id.  146. 

*  Sibley  r.  Perry,  7  Ves.  622. 
•Id; 
'  1  Atk.  416.   2  Ves.  662.    4  Ves. 

750.    lJac.&W.  602. 

s  Driiikwater  r.  Falconer,  2  Ves. 
623. 


^^4f\ 


108. 

*  Barton  p.  Cooke,  5  Ves.  461, 
Sleech  9.  Thorington,  2  Ves.  560. 
Baugh  V,  Read,  1  Ves.  J.  257.  Alford 
r.  Green,  5  Mad.  92. 

^  Humpbreys  p.  Humphreys,  2 
Cox,  184.    . 

>  Drinkwater  f.  Falconer,  2  Ves. 
623. 
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« 

woman  having  a  power  of  disposing  of  14jSO0l.  !New 
South  Sea  Annuities^  appointed  that  the  trustees 
should  transfer  the  annuities  to  her  executors,  upon 
trust  to  transfer  the  sum  of  1000/.  New  S^th  Sea 
Annuities,  part  thereof,  to  her  grandson  A. ;  1000/. 
like  Annuities,  other  part  thereof,  to  her  grandson  B. 
&c. ;  and  as  to  the  residue  of  the  said  14,500/.  New 
South  Sea  Annuities,  and  all  other  her  personal  estate 
on  trust,  to  invest  in  New  South  Sea  Annuities,  and 
•  accumulate  till  the  youngest  of  her  ^aid  grandchildren 
should  attain  twenty-one,  and  then  to  transfer  the 
whole  of  such  New  South  Sea  Annuities  unto  her  said 
nine  grandchildren  (naming  them;)  and  by  a  codicil 
gave  C.  1000/.  South  Sea  stock :  it  ^as  held  that  the 
l^acies  of  1000/.  to  each  of  the  grandchildren  were 
specific ;  but  the  remainder  of  the  tru^t  fund  of 
14,500/.  South  Sea  Annuities  was  part  of  the  general 
personal  estate,  and  not  specifically  disposed  of;  and 
that  the  legacy  to  C  was  a  pecuniary  one/ 

Where  a  man  devised  all  his  personal  property  to 
his  daughter,  on  condition  that  she  paid  ^*  to  the  four 
daughters  of  his  brother  J.C.  four  hundred  pounds 
out  of  seven  now  lying  in  the  3  per  cent.  Consolidated;" 
Lord  Alvanley  was  of  opinion  the  gift  was  specific.^ 
But  where  there  was  a  ''  legacy  of  1000/.  out  of  my 
Reduced  Bank  Annuities  3  per  cents,  by  my  exe^ 
cutor  within  one  month  from  my  decease : "  his  Lord- 
ship decreed  it  to  be  pecuniary ;  adding  at  the  same 
time,  that  if  the  legacy  had  been  expressed  thus, 
"  part  of  my  Reduced  Bank  Annuities,"  or  **  in  my 
Reduced  Bank  Annuities,"  he  could  not  have  con- 


■  Ricliardson  r.  Brown,  4  Ves.  1 77.      the  10,000/.  was  held  a  specific  legacy. 
In  Fontoinc  v.  Tyler,  stated  ante  18,         •»  Morlcy  tf.BM,  3  Ves.  629. 
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sidered,  that  the  testator  meant  any  thing  but  an 
identical  part  of  that  corpus :  but  when  the  phrase 
was  *'  1000/.  out  of  my  Reduced  Bank  Annuities/' 
the  sensS  was,  that  the  executor  should  raise  1000/. 
by  selling  so  much  of  that  stock.'  A  bequest  also, 
after  several  legacies,  of  **  all  other  my  stocks  and 
funds  that  I  may.  be  possessed  of  or  entitled  to  at  the 
time  of  my  decease,"  was  held  not  specific.'' 

'  In  a  ciLse  in  which  a  man,  having  only  5360/.  South 
Sea  Annuity  stock,  bequeathed  by  will  the  sum  of 
6000/.  South  Sea  Annuity  stock  to  trustees  in  trust 
to  sell  and  invest  in  land  to  be  settled  on  his  nephew 
for  life,  &c.,  and  until  the  purchase  should  be  made 

^  the  nephew  to  have  the  interest  or  dividends  of  the 
South  Sea  Annuity  stock  for  his  life ;  Lord  Talbot 
confirmed  the  decree  of  the  Master  of  the  Rolls,"" 
who  held,  that  no  more  passed  by  the  will  .than  the 
5300/. ;  for  the  direction  to  sell  and  invest  in  land 
strongly  implied  that  the  testator  only  intended  to  give 
the  South  Sea  Annuities  which  he  was  possessed  of, 
and  it  could  *  not  be  supposed  that  he  intended  his 
executors  should  buy  stock  and  immediately  sell  it 
again,  and  buy  land  with  the  money;*  and  this  case 
was  approved  of  by  Lord  Hard  wicke.*  Yet  in  a  later 
case  Sir  W.  Grant  said  it  had  been  overruled  by 
modem  decisions/ 

The  circumstance  of  a  testator's  having  at  the  time 
of  making  his  will  exajctly  the  amount  of  the  particular 
stock  bequeathed,  was  in  one  case  considered  to 
render  the  gift  specific:*  but  it  had  been  previously 

•  Kirby  r.  Potter,  4  Vcs.  748.  •  I  Atk.  418.    1  Yes.  426. 

•  Parrot  r. Worsfold,  1  J.  &  W.  694.         r  9  Vcs.  181 . 

•  Ashton  r.  Ashton,  3  P,  W.  384.         «  Jeffreys  r.  Jeffreys,  3  Atk.  120 ; 
For.  162.  and  aee  Avclyu  r.  Ward,  1  Ves,  424, 

^  Seel  Atk.  4 18. 
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beld  otherwise/  and  it  may  perhaps  be  doubted 
whether  such  doctrine  would  now  be  followed.'' 

Every  gift  of  land ,  even  a  general  resid ua^  devise,  ^  • 

is  specific ;""  and  a  devise  of  a  rent-charge  out  of  a  '  ^ 
term  is  as  much  a  specific  devise  as  if  it  had  been  of 
the  term  itself/  The  same  has  been  said  of  a  mere 
sum  of  money  given  out  of  a  lease  for  years,  and 
that  if  the  lease  determines,  the  legatee  shall  not 
resort  to  the  personal  estate;*  yet  in  a  subsequent 
case  a  legacy  to  be  paid  by  the  devisee  of  a  farm  was 
held  (the  L.  C.  Baron  dissentiente)  not  specific/  In 
a  gift  of  personal  and  real  estate,  the  personal  will 
not  be  specific,  because  combined  with  the  real, 
which  must  be  taken  to  be  specifically  given/  And 
a  bequest  to  be  laid  out  in  land  and  settled  is  a 
pecuniary  legacy,  the  direction  to  apply  it  to  a  specific 
purpose  not  making  the  gift  itself  specific.^  So  if  a 
man  gives  the  sum  of  50/.  for  a  ring,  it  is  pecuniary/ 

As  the  word  legacy,  if  there  is  nothing  to  confine 
it,  takes  in  all  sorts  of  legacies,  a  bequest  of  the 
residue  amongst  the  several  legatees  before-named, 
in  proportion  to  their  several  legacies,  was  held  to 
include  specific  legatees,  even  those  to  whom  mourn- 
ing rings  only  were  given.^  But  where  a  testator  gave 
the  residue  among  his  said  relations,  in  the  propor- 
tion he  had  bequeathed  the  other  part  of  his  fortune: 


*  BroDsdonr. Winter,  Ainbl.57.  '  Howe  v.  fi.  Dartmoutli,  7  Ves. 
^  See  Simmons  r.  Vallance,  4  Bro.  137. 

346.  Siblcyr.Penry.7Vf8.5225but  ^  ITmton  r.  Pinke,  1  P.W.  639^ 

leeFontuner.  Tyler,  9Pri.94.  and  see  2  Ves.  422.    liord  Cowper 

«  7  Ves.  147.  399.    8  id.  305.    10  was  of  a  different  opinion,  see  1  P.W. 

id.  605.    lVe8.&B.  175.  127. 

*  1  P.W.  403.  *  Apreece  r.  Apreece,  1  Ves.  &  B. 

*  Anon.  2  Freem.  22.   Morgan  v.  364. 

Morgan,  Fbch.  Ch.  Ca.  4&4.  ^  Nannock  v,  Norton,  7  Ves.  391 ; 

'CoCCcKll9.GhMnberlain3ttiib^.  but  8ee2Jac.  &  W.  401. 
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the  L<)rd  Chancellor  thought  it  clear  the  word  '^.  for- 


charge  of  legacies  was  held  a  charge 
But  annuitants  were  not  considered  legatees,  where 
the  testator  had  contradistinguished  them  by  using 
the  words ^ legacies  and  annuities/'^ 


Section  III. 


'^^^T^ ^"jT  '  f!  It  i8  clear,  botnby  our  law  aficf  tfie  civil  laW^ 
^^nf.  «<2^^i^^  that  the  devise  of  all  a  man's  personal  estate  passes 

whatever  he  dies  possessed  of,  and  not  that  only  which 
^he  had  at  the  time  of  making  his  will ;  for  personal 

estate  being  transient  and  fleeting,  and  from  the 

« 

necessity  of  dealing  and  traffic  liable  to  daily  alter- 
ations, a  contrary  resolution  would  put  men  under 
the  difficulty  of  making  a  new  will  every  dfay.*'  A 
bequest  therefore  to  a  person  of  the  rest  or  residue 
of  personal  estate ;  or  words  of  similar  import,  as  of 
^^^c^^"/-  ..^^  *^what_remains;"*  or  "  ce  que  ce  tfouvera,**  (in  a 
^«^  ^-  '^'■^^ French  will);*  or  the  appointing  him  "  heir  general,"' 

or  "  residuary  legatee  to  the  sums  of  money^  which 
shall  remain  after  payment  of  debts  and  legacies;"* 
gives  him  every  thing  which  may  accrue  by  accident 
or  contingency,  and  which  at  the  testator's  death 

•  Maitland  o.  Adair,  3  Ves.  231 ;         ^  See  Grooke  o.  De  Vandes,  9  Ves. 

and  see  Kenwood  p.  Overend,  1  Mer.  197.    11  id.  330.  ' 

23.  719.  «  Duhamd  v.  Ardovin,  2  Ves  162 

^  Nannock  o.  Horton,  7  Ves.  391 ;         '  Jackson  p.Kelly,  2  Yes.  285.  De- 

and  see  id.  534.  vese  v.  Pontet,  1  Cox,  188. 

«  Bac.  Ab.  Leg.  B.  3.    1  Salk.  237-         «  Lynn  r.  Dubois,  2  Bro.  522.  N.  2, 

2Ver.688.    IP.W.424.  Belfs  ed. 
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tarns  ont  not  to  be  disposed  of.    Hence  if  a  bequest  ^^i^^A- 
is  void  under  the  mortmain  act,^  and  the  residue  i 


is  not  given  to  a  charitj;^  or  if  a  legatee  dies  in  the 

F^  lifetime  of  the  testator ;""  or  is  incapable  of  taking;"^ 
"^or  if  the  property  is  given  upon  a  contingency  which 
does  not  happen  ;*  the  legacy,  in  all  these  cases,  falls 
into  the  residue,  and  goes  to  the  person  to  whom 
that, is  given.  So  if  a  legacy  is  directed  to  accnmu- 
htte  during  the  minority  of  an  unborn  legatee,  the 
excess  of  accumulation  prohibited  by  the  statute 
becomes  part  of  the  residue/  And  where  a  man 
devised  a  house  and  its  appurtenances  to  his  wife 
during  vndowhood,  but  desired  that  when  his  eldest 
son  for  the  time  being  should  attain  twentjr-one^  he 
might  have  it  and  the  appurtenances,  on  giving  notice 
and  paying  her  4007.  per  annum  during  widowhood ; 
and  the  wife  married  again  during  the  minority  of 
the  eldest  son:  it  was  held  that  the  intervening 
interest  of  so  much  as  was  personal  estate  fell  into 
tiie  residue.^  And  it  makes  no  difference  that  the 
residuary  bequest  is  of  ^^the  rest  and  residue  not 
before  particularly"  or  ^^  specifically  disposed  of;" 
for  whatever  may  have  been  before  given,  if  not 
effectually  given,  is,  legally  speaking,  undisposed  of. 


^r* 


»  DnrouT  tf.  Motteux,  1  Ves.  320. 
Shanley  v.  Baker,  4  Ves.  732. 

^  See  Negus  o.  Coulter,  1  D^ck. 
326. 

«  1  Ves.  141.  322.    Ambl.  580. 

15  Ves.  415.  417.  D.Marlborough 
9.  LordOodolphin,  2  Ves.  61.  Brown 
r.  Higgs,  4  Ves.  708.  Cambridge  r. 
Rous,  8  Ves.  12.   Roberts  v.  Cooke, 

16  Ves.  451.  It  has  been  said  to  be 
otherwise  if  the  legatee  were  dead 
at  the  time    of  making  the  will. 


Sprigg  ».  Sprigg,  2  Ver.  394.  But 
this  doctrine  seems  to  have  been 
overruled.  Jackson  v,  Kelly,  2  Ves. 
285. 

*  See  Falkner  19.  Butler,  Ambl.  514. 
Kennell  v,  Abbott,  4  Ves.  802. 

•  Bird  9f.  Le  Fevre,  15  Ves!  589. 

'  Haley  r.  Bannister,  4  Mad.  275; 
and  see  Leake  v,  Robinson,  2  Mer. 
363. 

f  D.  Bridgwater  r.Egerton,  2  Ves. 
122. 
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and  consequently  included  in  the  deBoniiiiJati<»  of 
residue/  *  » 

But  a  remduary  bequest  iriU  not  inelude  peo* 
p^ty  to  which  the  testator  had  no  right  or:  title:  at 
the'  time  of  his  death,  and  which  it  could  mA  he 
supposed  he  had  any  cont^nplation  to  disfwse  ofi 
Thus,  where  A.  H»  accepted  lOs.  in  the  pound  fipom 
a  ddbtor,  and  made  her  will,  bequeathing  the  leminB 
of  h^  property  among  her  relations,  and  died; ;  after 
which  the  widow  of  the  debtor  bequeathed  a  sum 
equal  to  10s.  in  the  pound  to  such  of  the  cteditors 
as  accepted  the  composition  or  their  personal  repra* 
sentatives :  it  was  held  that  the  residuary  legatees  4>f 
A«  H.  had  no  claim  to  this,  which  could  not  by  aagr 
possibility  be  considered  as  part  of  her  estate,  at  jtli0 
time  of  her  death.^  So  where  a  legacy  was  giraft 
to  A.  and  if  he  died  before  the  testator,  to  Im  hfskm^ 
and  A.  died  in  the  testator's  lifetime,  having  by  wiU 
k^  given  the  residue  of  his  estate  and  effects  upon 

certain  trusts :  the  legacy  was  decreed  to  bis  WMt 
of  kki  ^ 

Z^^  ^tt'4  ^/w- ,  Nor  will  a  residue  include  what  has  been,  ber 

y^^jt"^^*^ ^^^^^^^  as  such,  but  of  which  the  gift. fails;  for 

^        Owving  been  once  given  away  as  rendue,  it  nevi^ 

again  becomes  residue.    Thus,  if  a  man  bequeaths 

the  residue  to  two  or  more  as  tenants  in  cpmmon^ 

and  afterwards  revokes  the  gift  to  one  of  them  \^  or 

*  Jackson  r.  Kelly,  2  Vee.  285.  ^  Vaux  9»  lleadenoa,  1  Jac.  and 

Shaiiley  p.  Baker,  4  Vei.  732.    Ro-  W.  388.     . 

belts  r.  Cooke,  16  Yes.  451.   Leake  '  Cresswello.  Oheaslyn,  2  Ed.  123. 

If.  Robinson,  ^  Mer.  393.  6  Bro.  P.  C.  1.  Skrymsher  it.  Nordi- 

^  Evans  r.  Charles,  1  Anstr.  128.  cote,  1  $wanst.  566.     1  Wils.  C.  C. 

Bridg«tf.  Abbot,  3  Bro.  224$  stated  248. 
Post.  Ch.  2.  S.  2. 
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if  erne  dies  in  the  testator's  lifetime ;  *  this  share  will 
not  accrue  ia  angmentatton  of  the  remaining  |>art8, 
hot  instead  of  resuming  the  nature  of  residue  de- 
Folf  es  as  undispMed  of  to  the  next  of  kin,  unless 
the  testator  has  specially  appointed  some  person  to 
Hike  iq^en  such  an  event  r  as  where  a  man,  after 
§Mmg'  seteral  legacies,  and  the  remainder  of  his 
iNtane  in  fifths,  appointed  his  brother  bar  to  what^ 
tmr  part  of  his  estate  should  be  unappropriated  by 
iMwilL^ 

•And  words  of  residuary  import  must  often 
neoeaisity  be  takai  with    qualification.     Thus    ^^ ^^/^j^^^^ 
ex|nMiBiiHi8  ''  all  I  am  possessed  of;"  ''  the  rftsidue^^^,  A^^^ 
«f 'tftcf  #slatef '  ""  all  things  not  before  bef}ueathed,"^« 
ittd  'die  like,  have  been  held,  under  circumstances, 
to  liiean  only  the  remainder  of  particular  fiinds,  or* 
pwte'  of  a  testator's  property/    Neither  will  such 
Mifdilfe  of  aaly  specified  portion  only  oi  the  estate 
ili|ltd€^  any  {irior  bequest  of  it,  that  fails :  as  if  a 
ttaa  gbies  t^ertain  articles  of  hid  plate  to  A^  and  the 
residue  of  bis  plate  to  B%,  and  the  residue  of  his 
fiairsaiial  estate  to  G. :  here,  if  A.  dies  in  tibe  testator's 
IMtflne^  the  diings  devised  to  him  will  go  to  C  as 
^Biieral'  residuary  legatee,  and  not  to  B/    Other  i 

eiq^ressions  also  in  a  will  may  show  the  intuition  of  \ 

mtsBtator  to  confine  a  reuduary  bequest  to  a  more 


•HfP^-^MMV^k^—MHX 


•  Bi4r*«U  ^  I^>  ^  iP*  W.  700.  Androvin  o.  fV>ilblaBC  3  Atk.  S99. 

Paige  9.  P^e,  3  P.  W.  489,    2  Stra.  Roberts  r.  Cooke,  16  Ves.  451. 

890.    Mo8.  42.    Owen  v.  Owen,  1  »  Jackson  9,  Kelly,  2  Ves.  285. 

AA.  494,  oTemUiiig  Hu»t  0.  Beike^  «  Wilde  o.  Holtxmeyer,  5  Ves. 

Uy,  id.  N.  Mo«.  47;  batiejiortedai  811.    Green  0.  Scott,  1  Ves.  J.  282 

•  jc«nt  tenancy  in  1  Eq.  Ab.  243.  Cook  0.  Oakley,  1  P.  W.  302.    Att. 

Man  0.  Man,  2  Stra.  905.    Peat  0.  Gen.  0.  Qoul^yiig,  2  Bro.  428;  and 

Cbapman,  1  Ves.  542.-  Ackroyd  0.  see  Devese  0,  Pontet,  1  Cox,  188. 

SniUMon,    1    Bro.  503.     Painter  Sadler  0.  Turner,  8  Ves.  617* 

0.  Salisbury,  dted  2  Ves.  93.  99.  '  Hunt  0.  Berkeley,  Mos  47. 
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limited  sense.  Thus  in  a  case  of  frequent  reference, 
where  Lord  D.  gave  his  wife  some  of  his  plate,  but 
declared  that  he  intended  to  dispose  of  the  residue 
of  it  by  a  codicil ;  and  after  giving  his  house  at  C 
to  his  wife  for  life,  and  declaring  he  would  dispose 
of  the  goods  and  furniture  in  it  after  his  wife's  death 
by  a  codicil  to  his  will,  bequeathed  the  residqe  of 
his  personal  estate  whatsoever  not  before  disposed. 

-  of,  or  reserved,  t,o  be  disposed  of  hy  his  codicil^  to  his 
wife ;  and  afterwards  made  two  codicils  without 
disposing  of  his  goods,  furniture,  or  the  residue  of 

^,his  plate:  the  Lord  Chancellor  was  of  opimon  that 
these  were  undisposed  of  by  the  will,  and  went  torthe 

\  next  of  kin/  Again,  where  a  testator  gare  a  tegaey 
of  20,0002*  to  be  laid  out  in  lands  for  the  b^iefit^rf 
the  Marine  Society,  and  after  giving  to  other  cha* 
rities  legacies  of  200/.  each,  bequeatl^d  to  anotb»- 
charity  100/.  if  there  remained  enough  of  his  per«^ 
sonal  estate  to  satisfy  it ;  but  if  not,  or  if  thwe 
should  remain  but  little,  then  the  100/.  was  not  to 
be  paid,  and  the  small  remainder  of  his  p^sonal 
estate  should  be  left  to  his  executcur  to  be  disposMl 
of  in  favour  of  certain  charity  schools;  and  if.  his 
personal  estate  should  sufficiently  reach  towards 
satisfying  all.  the  legacies,  his  said  executor  should 
a]0o  dispose  of  the  remainder  in  favour  of  the 
charity  schools ;  and  the  20,000/.  being  a  void  be* 
quest,  was  claimed  by  the  schools:  Lord  Camden 
was  clear  they  had  no^right  under  the  description  of 
residuary  legatees ;  that  if  the  testator  had  circum- 
scribed and  confined  the  residue,  then  the  residuary 
legatee,  instead  of  being  a  general  legatee,  became 

•  Dwtn  V,  Deweft»  3  P.  W,  40. 
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a  specific  one ;  tidal  the  intentioQ  appeared  strong  to 
confine  the  re^idne  to  what  should  remain  after  all 
legacies  paid ;  it  was  specific,  contingent,  and  con- 
ditional ;  if  the  estate  turned  out  to  pay  all  other 
legacies,  (which  it  had  not,)  and  there  should  be  a 
little  more,  then  the  testator  gave  that  little/  So 
wbere  a  man  devised  some  leasehold  houses  to  cha- . 
litaiiie  purposes,  and  gave  the  residue  of  his  pro- 
perty to  his  relations,  with  a  declaration  that  they 
shwdd  have  nothing  to  do  with  the  houses ;  it  wad 
held  that  they  took  a  special  residue  only,  out  of 
which  the  bouses  were  expressly  excepted.^ 

•But  without  some  words  to  restrain  the  import  of 
a^  rnddutry  clause,  it  must  have  its  legal  ethci^  and 
pass  every  thing  which  the  testator  possessed  at  his 
death,  including  therefore  property  to  which  he  was 
not  aware  of  being  entitled*  Thus  in  a  late  case, 
where  a  man  by  his  will  observed  he  took  that 
method  of  showing  the  way  he  would  have  his  smail 
property  disposed  of,  and  that  he  thought  he  was 
pMsessed  of  (38,0001.  'Stock,  which  he  wished  to  be 
disposed  of  in  the  foUbwiHg  manner,  &c« ;  and  «oift* 
duded,  ^  any  thing  I  have  forgot  I  leave  at  the 
disposal  of  B. ; "  and  in  a  codicil  also  added,  ^^  I  may 
have  foi^t  many  things,  such  as  money  due  to  me 
from  government,  &c. ;  if  such  ^ere  is,  it  is  to  >be 
thrown  into  the  lump  fcM*  the  benefit  of  the  legatees, 
to  be  paid  to  them  in  the  proportions ; "  and  the 
testator,  a  few  hours  only  before  his  death,  ac*^ 
q«red  a  large  ^^idition  to  his  fortune  by  the  death 
of  a  relation:  Sir  J.  Leach  observed,  a  testator, 
when  he  gave  bis  residue,  might  cohtemplate  only 
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Att.  Sen.  r.  Johnttone,  AmW.  677-    *  TuraercOfdcn,  cited  J6  Ve§.417. 
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the  actual  state  of  his  property  at  the  time,  and 
itiight  mean  to  give,  and  might  think  he  was  giniig» 
next  to  notiiing,  but  snch  residuary  legatee  wooid 
nevertheless  take  an  after*acquired  miUion;  tbat^tbe 
testator,  in  the  principal  case,  was  seBsible  time 
might  be  other  things  of  which  he  .had  power  to 
^dispose  by  will,  which  he  might  also  have.  fi>r* 
gotten;  he  had  forgotten  that  residue  which  ohigiht 
arise  by  a  lapsed  legacy  or  future  aoquisition,  and'  it 
could  not  be  said  the  words  he  had  used  would  aot 
embrace  it/  And  Lord  Eldon  seems  to  have  ap- 
proved of  this  decisimi,  on  the  ground  that  tkece^were 
not  any  explressions  in  the  wilLsufficiently  definite  to 
justify  him  in  deciding  that  the  residnary  blaufe 
'should  bnly  have  a  limited  efiect.*^ 


iUf^  II;  When  there  is  no  bequest  of  the  residuQ  the 
^•^^•^  0  *^^law  gives  it  to  the  executor  for  his  own  benefit.  He 
^^^^'^  ;l5^is  the  l^al  residuary  legatee;  for  the  naming,  of  an 
^ /^  >- /«^  ^xectitor  iJ9  a  gift  or  donation  to  him  of  all  the 
LAm.  /#A       personal  estate  of  the  testator/    In  a  cas^  however, 

in  1667,  where  a  testator  devised  particular  legacies 
to  hi&  children  and  grandchildren,  and  \Ql.  apiece  to 
M.  and  S«,  whom  he  made  executors,  for  their  care, 
and' there  was  a  surplus  of  6000/. :  Lord  C.  Jefferies 
declared  that  the  words  in  the  vnll  amounted  to  a 
declaration  of  trust,  by  excluding  the  executors  from 
any  property  which  the  law  might  cast  upon  them ; 
it  being  plain  the  testator  never  designed  the  surplus 


•  Bknd  o.  Lamb,  6  Mad.  412.  Asgill,  id.  265.  N. 

^  Bland  0.  Lamb,   2  Jac.   and  «  0£  £z.  4.    2  FKem.  263.     1 

Walk.  399 ;  and  see  Ommanney  9.  P.  W.  8.    2  Atk.  46.    3  id.  228. 

Bntcher,   1  Torn.  260.    Legge  v.  HilU  v.  Brewer,  2  Ver.  104. 


1 


RIMIDUARY  BBQUBStS. 


87 


of  hu3  ealate  should  go  to  his  executors.*  And  sinoe 
tlikrcaseit  has  been  established  in  equity ^  that  where 
^Afsre  is  stny  thing- in  the  will  to  show  an  intent>  that 
tber tcistatev,  by  naming  an  executor,  meant  only  to. 
gwe  the  €&ce  6£  executor,  and  not  the  beneficial 
ofeterast' or*  property,  the  executor  shall  be  consi- 
id^red  a  tmetee  of  the  residue  for  the  next  of  kin,  as 
vader  the  statute  of  distributions  ;^  or  for  the  crown, 
if  tbere  are  no  next  of  kin ;""  or  for  such  other  person 
as  h^can- be  shown  the  testator  intended  it.'*  In  one 
lease,  iildeed,  the  surplus  was  decreed  to  be  dis- 
tribated  among  the  testator's  relations,  not  according 
to  the  statute,  but  in  proportion  to  the  legacies  given 
them  by  the  will ;  *  yet  subsequent  Judges  have  dis-  %. 
approved  of  this  case,^  and  it  has  never  in  this 
respect  been  followed.*  We  must  observe  that  the 
statute  vein  be  the  guide  only  as  to  the  persons  to 
take{  for  as  there  is  no  intestacy  where  an  executor 
•h  appointed,''  the  next  of  kin,  when  the  executor  is 
declared  a  trustee  for  them,  vnll  take  the  residue  as 
if  it-had  been  actually  given  to  them  ^  so  that  a  child 
^advanced  by  its  father  vrill  not  be  Obliged  to  bring  its 


.  •  Foster  v.  Mttiit»  1  Ver.  473. 
Lord  Eldon  doubts  whether  this  was 
Hie  first  ease,  2  Mer.  16. .  19  Yes. 

.  M2}  aee  alst  ftlr.  lUithby's  note  to 
the  case,  and  Fuie  r.  Fane,  1  Ver.  30. 
It  has  generally  been  so  considered, 

•  .see  2.Ereem.226.  263.  2P.W.  160. 
M08.49.  2Atk.46.  2Ve8.  29.  95. 
1  Ves.  J.  357.  It  has  been  sdd  also 
llurt  tlie  decree  went  upon  frand, 
1  P.  W.  116.  GUb.  £q.  R.  80$  but 
tins  seems  a  mistake,  see  2  Eq.  Ab. 
443.   M08.49.   2  Yes.  29. 

M  P.  W.  9.   Wilson  If.  Womb- 
wdl,  2  Didc.  477. 
*  Middleton  v,  Spker,  1  Bro.  201. 


^  Pring  V.  Pring,  2  Ver.  99.  - 

•  Cordell  v.  Nodcn,  2  Ver.  148 
Fr.  Ch.  12. 

f  See. AmbL 566.  2  Ves,  J.  47 1. 

9  3  Yes.  and  B.  6 ;  and  see  Haynes 
V.  Littlefbar,  I  Skn.  and  %L  496. 

b  Swinb.  P.  4.  S.  2,  et  paadim. 
2  Yes.  29.  Off.  Ex.  4.  Bac.  Ab. 
Wills  D.  FSneh.  Wf.  If  a  man 
gms  ever  so*  many  l^aci/^,.  but 
appoints  no  executor,  he  is  stud  to 
die  intestate ;  while  the  appointment 
alone  of  an  executor,  e^n  if  no 
legacies  are  given,  is  sufficient  to 
make  a  testament. 
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share  into  hotchpot,    as  required    by   tiie  statute, 

which  applies  only  to  the  case  of  complete  intes?- 

.tady.*    For  the  same  reason,  the  residue  will  not  be 

'-^'-  -*i^ '-'^^^-^ubject  to  the  custom  of  York.*''"  In  a  case  alfeo  in 

^^^        "^^  which  a  wife  had  covenanted  that  if  her  husband 

died  intestate  she  should  not  take  out  administration 
to  bim,  nor  have  any  part  of  his  personal  estate; 
and  he  made  a  will,  appointing  his  wife  executrix, 
but  did  not  dispose  of  the  residue :  the  Court  thought 
4he  covenant  intended  a  general  intestacy,  and  thai 
the  wife  wa3  not  barred  by  it  of  her  distributive 
share/ 
,/>£  /-.--v^^  *^  Lord  King  held,  that  as  an  express  l^acy  giveft 
<t-«HM«.  ^c^^to  an  executor  was  allowed  to  exclude  httt  from 

taking  the  surplu^,"^  for  the  same  reason  an  express 
lega<;yto  the  .next  of  kin  would  bar  him  likewise; 
and  then  there  being  exclusion  against  exclusion, 
the  law  must  take  place,  and  the  executor  have  the 
surplus  as  executor.*  But  notwithstanding  this  de« 
cision,  it  is  now  settled  that  a  bon4  fide  legacy  to  the 
next  of  kin  affords  no  inference  against  his  title/ 
How  far  a  mere  nominal  gift  may  have  this  effect 
seems  uncertain.  Where  a  man  willed  that  -his 
executors  should  pay  to  the  two  children  of  his  wife 
(he  never  having  acknowledged  them  to  be  his)  10^, 
apiece,  and  no  marej  and  gave  legacies  to  bis  exe^ 

■■ '      ■       I ■■■■■■■■    ■ '      ■   .  ■    ^     ■       ■  ■      ■  i.11    1.       ■,  ,  ,  I  ,  I.     1 1 ^.        ,,■■,■. 

*  Vachdl  V.  Jetifereys,  Free.  Gh.         '  10  Yes.  75.    12  id.  309.  Aml>L 
.169;  and  see  14  Ves.  324.  ^68.    Barn.  C.  R.  66.    Randall  o. 

»»  AVheeler,  ».  Sheer,  Mos.  288.  Bookey,  2  Ver.  425.   Parrin^n  ». 

301.  Wilkinson  r.  Atkinson*  ITom.  Knightley*  1  P.W.  544.    Duke  of 

Sd5|  and  Bee  Lawson  o.  Lawsonu  Rutland  tj.  Dvchiess  of  Rutlan.d»  Q 

7  Bro.  P.  C.  51 L  P.  W.  209.  Davers  v.  Vevres,  3  P.  W. 

'  Gobsall  V.  SoundeB,  2  £q.  Ab.  40.    Wheeler  v.  Sheer,  Mos.  288. 

444.  301.  Kennedy  tr.  Stainsby,  1  Ve».  J. 

*  See  Post.  42.  66,  N.    Knewell  t\  Gutter*  QOb. 
'  Att.  Gen.  v.  Hooker,  2  P.  W.  338.  Bq.  R.  184 . 
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cutors:  the  two  ctiildren  were  held  burred,  upon  the 
ground  of  the  testator  b  intention  that  they  should 
have  no  more  ;^  and  the  same  doctrine  was  followed 
in  a  bequest  to  relations  of  twelvepence  each.''  Lord 
Hardwicke  also  thought  that  tibe  bequest  of  a  shilling 
to  the  next  of  kin  clearly  showed  a  design  that  they 
should  have  nothing  more,  and  equivalent  to  a  clause 
declaring  the  intention  to  give  nothing  to  them, 
which  would  rebut  their  equity/  Blut  Sir  ^.  Stranggs 
held  that  the  next  of  kin  were  not  excluded  by  such 
a  bequest,  and  that  the  Goiirt  could  not  go  on  the 
vulgar  acceptation  of  the  meaning  of  giving  but  ojoe 
shillii^;;'^  and  Lord  Alvaniey.  thoii^t  the  gift  QC,.a 
sbiUing  not  enough  to  bar  the  next  of  kin,  although 
it  ,was  different  from  giving  substantial  legacies,  and 
might,  if  cdupled  with  evidence,  be  a  strong  cir- 
cumstance.* 

iSome  Judges  have  been  disposed  to  give  way  to 
a  very  slight  indication  of  intention  against  executors 
in  these  cases,  and  almost  to  put  them  upon  proof  of 
an  intention  in  their  fieivour.  Lord  Thurlow,  on  the 
other  hand,  thought  there  must  appear  upon  the  will 
an  irresistible  inference/  But  Lord  Thurlow's  ex- 
pression has  been  considered  too  strong,  and  the 
modem  doctrine  is,  that  the  executor  shall  take 
beneficially,  unless  there  is  a  strong  and  violent 
presumption  that  he  shall  not  so  take.^  What  will 
amount  to  tins  presumption  will  of  course  depend 

*  Vachell  f.  Breton,  1  Bro.  P.C:  Such  a  t^  will  not  exdude  the 
167>  foL  o?errnling^he  decree  below,  heir  at  law,  Denn  v,  Qaskin,  Cowp. 
Vadiell  V.  Jeflfereys,  Pr.  Ch.  169.     667. 

Lord  Alvanley  calls  this  a  very  ex-  2  Ves.  J.  476. 

traontinary  case,  see  2  Cox,  406.  ^  1  Bro.  330. 

*  Harper  v.  Lee,  Mos.  3.  »  2  Ves.  96.    2  Ves.  J.  471.  474. 
«  Ambl.  137.                                '  4  id.  729.    14  id.  197.    2  Mer.  17- 

*  Andrew  v.  Claric,  2  Vea.  162.  19  Ves.  643. 
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Upon  the  particalar  language  of  each  will,  but  there 
are  several  circumstances  that  have  been  held  to  be 
a  sufficient  indication  of  intention  in  this  vespect. 
If  the  executors  are  appointed  expressly  in  tniat 
^/^7  ~^^  they  take  nothing  but  in  trust.^  And  if  one  of  several 
u^i-^^  ^^^xecutors  is  a  trustee,  they  are  all  trustees ;  for  as 
they  must  take  jointly  they  must  all  be  trustees,  or 
all  take  the  residue  beneficially  among  them.^   This, 
however,  may  be  met  by  any  thing  in  the  will  from 
which  a  contrary  intention  can  be  inferred ;  for  theve 
is  no  rule  of  law  making  it  impossible  so  jto  divide 
the  executorship ;  and  to  give  to  one  the  office,  to 
the  other  the  benefit.     Where,  therefore,  a  testator 
appointed  an  infant  niece  and  anoti>er  executora, 
and  gave  the  latter  a  legacy  for  his  trouble ;  it  was 
held  that  under  the  circumstances  the  presumptiom  > 
raised  from  the  legacy  to  the  adult  executor  did  lMlt^ 
operate    against    the  infant,  and   that  the  residue)  i 
belonged  to  her/  .      »  ^ 

:  But  where  the  trust  is  only  partial,  as  where  the  t 
testator  desires  his  executor  to  be  truatee  for  a  par^ 
ticular  legatee,*^  the  executor^  will  not  by  that  be  * 
barred  from  the  residue.  Hence,  where  a  man  be- 
qnealthed  a  legacy  to  the  children  of  his  neji^ew, 
and  directed  his  executors  A.  and  B.  to  place  it  oiit 
at  interest  in  trust  for  the  said  children,  the  interest 
to  accumulate  during  minority  and  be  made  prin^ 
cipal  by  his  said  trustees,  and  gave  them  also  further 


•  2  Atk.  18.  14  Ves.  198.  Wheeler  «•  Whitep.EFana,4  Ves.21.  MHnea 

r.  Sheer,  Mos.  288.  301.    Pring  p.  r.  Slater,  8  Ves.  295.    Sadler  p.  Tur- 

Prin^,  2  Ver.  99.   Bag^vell  t>.  Dry,  ner,  id.  6 17  5  and  see  12  id.  308. 

1  P.  W.  700.    Read  ».  Snell,  2  Atk.  «  Williams  w.  Jones,  10  Ves.  77. 

642.    Southouse  r.  Bate,  2  Ves.  and  •>  Batteley  t?.  Windle,  2  Bro.  31; 

B.  396.   WooUett'r.  Harris,  5  Mad.  and  sec  Griffiths  ».  Hamilton,   12 

452.  Ves.  298. 
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Sams  for  other  legatees,  w^h   simBar  trosts,   and 

ft 

directed  that  his  said  trustees  and  executors  should 
reimburse  and  indemnify  themselves  out  of  the  said 
trust  premises  the  charges  and  expenses  they 
might  be  put  to  by  reason  of  any  of  the  trusts 
reposed  in  them :  Sir  W.  Grant  thought  if  the  tes- 
tator  imposed  specific  trusts  upon  his  executors, 
with  regard  to  which  they  might  with  strict  propriety 
be  called  trustees,  it  would  be  a  very  strained  con- 
struction, that,  because  he  did  so  call  them,  he  must 
mean  to  make  them  trustees  with  regard  to  the  whole 
of  the  property  they  took  as  executors/ 

If  an  executor  has  a  legacy  given  him  for  his 
care^  pains,  or  trouble,  it  is  a  declaration  that  he  is 
to  take  the  office  as  an  office  of  burden,  on  account 
of  which  the  legacy  is  given  him ;  for  it  would  be 
absurd  to  give  a  man  a  legacy  for  his  care  and  pains 
in  managing  the  estate  for  himself.^  So  a  direction 
that  executors  should  be  paid  and  saved  harmle^js 
from  all  expenses,  journeys,  and  chaises  they  should 
occasionally  be  put  to  in  the  execution  of  the  will, ' 
was  considered  by  Lord  Thurlow  quite  sufficient  i6 
show  that  the  testator  considered  them  as  trustees^  * 
Yet  where  there  was  a  direction  that  the  funeral 
expenses,  the  charges  of  proving  the  will,  &c.  should 
he  paid  out  of  the  residue,  and  that  the  executors 
should  reimburse  themselves,  and  not  be  answerable 
one  for  the  other,  nor  for  any  loss  by  keeping  moAey 
in  the  hands  of  any  banker:  SirW.  Gntnt  thought 


•  Pratt  V.  Slad^en,  14  Ves.  193.  v.  Evans,  4  Yea.  21.    Gibbs  r.  Rum* 

^  Foster  r.  Munt,  ante  37*    Fane  sey,  2  Yes.  and  B.  294;  and  see  12 

r.  F^e,   1  Yer.  30.    Racbfield  r.  Yes.  308.    17  id.  443. 

Careless,  2P.W.  158.    9  Mod.  9.  •  Dean  r.  Dolton,  2  Bro.  634. 

May  If.   Lewin,  2  P.  W.   159.  N.  Belt'rfed. 

Davers  r.  Dewes,  3  P.  W.  40.  AVbitc 
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little  reliance  was  to  be  placed  upon  the'  clause ; 
that  so  many  unnecessary  directions  ordinarily  find 
their  way  into  wills,  even  those  which  are  not  inarti-^ 
ficially  drawn^  that  it  would  be  too  much  to  infer 
direct  and  clear  intention  from  the  use  of  them  in 
any  given  case.*" 

Where  there  was  a  devise  of  real  estates  to  an 
executor  upon  certain  trusts,  and  there  was  given 
to  him  an  annuity  of  three  guineas  per  annum  for 
his  trouble  in  receiving  several  rents  of  the  tes- 
tatrix's real  estate;  be  was  held  a  trustee  of  the 
residue  of  the  personal  estate.^  Yet  in  another 
case  where  a  woman  devised  her  .lands  to  trastetea, 
whom  she  appointed  executors,  upon  trust  to  nM 
and  pay  her  debts  and  legacies^  and  tihen-  gave 
legacies  to  two  persons,  and  to  her  executors  20/. 
each  in  compensation  of  the  trouble  they  might  have 
in  execution  of  her  will,  and  made.no  bequest  of  bar 
personal  estate:  Lord  Redesdale  observed^  if  the 
legacies  were  to  be  taken  as  a  gift  only  out  of  the 
real  estate,  the  words  were  not  sufficiait  to  coife- 
stitute  the  executors  trustees  for  the  next  of  kin  of 
the  personalty,  considering  it  as  not  disposed  of; 
because  there  would  then  be  a  fair  inference  that  the 
gift  was  intended  as  a  compensation  for  their  trouble 
in  the  trust  of  the  real  estate."" 

If  a  legacy  is  given  to  a  sole  executor,  without 
expressing  any  thing  more,  a  fair  inference  arises, 
that  it  is  given  to  him  as  a  trastee  of  the  will ;  as  a 
compensation  for  the  trouble  he  will  have  in  exe- 
cutii^  that  duty  z"*  or,  as  has  sometimes  been  said,  a 

•  14  Yes.  201.  Lef.  538;  and  see  Pratt  r.  Siadden, 

^  LowBon  V.  Copeland,    2  Bro.  ante  41,  N.  a. 
166.  •»  12  Ves.  309.    2  Eq.  Ali.  444 

*•  M'Gleland  r.  Shaw,  2  J^ch.  and  1  Bro.  155. 
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testator,  by  giving  a  legacy,  is  supposed  to  mean  to 
give  no  more,  as  it  would  be  absurd  for  bim  to  give 
expressly  a  part  of  a  fbnd  to  a  person  whom  he 
intended  to  take  the  whole/  It  has  long,  therefore, 
been  established,  that  a  legacy  given  to  or  in  trust 
for  an  executor  excludes  him  from  the  surplus;^  and 
this,  it  has  been  held,  notwithstanding  the  bequest  is 
specific;^  or  is  given  by  a  codicil  ;'^  or  consists  only  of 
a  slight  sum  of  money  for  mourning,*  or  mourning 
rings/  So  if  there  are  several  executors,  and  equal 
legacies  are  given  to  them*  they  will  be  held  trustees; 
for  their  having  equal  legacies  marks  them  as  being 
intended  to  discbai^e  laborious  duties,  and  not  to 
lake  for  their  own  use  and  benefit  what  may  be  left 
88  residuo.*  Specific  legacies  given  jointly  to  a  man 
and  his  wife,  who  w^re  made  executor  and  executrix, 
have  been  held  to  bar  them;^  but  no  case,  it  has 
been  observed,'  occurs  in  the  books,  in  which  dis- 
tmct  specific  legacies  of  equal  value  to  several 
exeoutors  have  excluded  them  from  the  surplus.  In 
a  case  where  a  man  appointed  two  executors,  and 


•  1  P.W.  114.  2  id.  213.  2  Atk. 
46.  3  id.  223.  300.  2  Ves.  29.  1 
V.  tni  B.  877. 

^  3  Atik.  228.  AnoB.  2  Freem. 
212.  Cooke  V.  Walter,  id.  276,  cited 
2Ver.  676.  Kennedy  v.  Stainsby, 
1  Ves.  J.  66.  N.  Knewell  v.  Gar- 
diner, Gilb.  Eq.  R.  184.  Abbott  v. 
Abbolt,  6  Ves.  343. 

<  Southoot  V.  WvtsoB,  3  Atk.  226. 
Pbwlett  9.  Lady  Morley,  2  Freem. 
263.  Randall  v.  Bookey,  2  Ver.  425. 
Pr.  Gh.  162.  Martin  r.  Rebow,  1 
Bro.  154.  Holford  ».  Wood,  4  Ves. 
76;  and  see  1  Ves.  J.  356.  19  id. 
643. 

*  Holford  V.  Wood,  4  Ves.  76  j 
and  see  6  Ves.  64. 


•  Cooke  V.  Walter,  ante  N.  6. 
Soutbouse  9.  Bate,  2  V,  and  B.  396. 
Hdd  contra  Win^eUl  o.  Alkkison, 
2  Ver.  673.  Pr.  Ck  ^4.  cited,  but 
evidence  was  read.  See  also  2  Atk. 
222.  2  Ves.  166.'  Lawson  t*.  Lawson, 
7  Bro.  P.  C.  611. 

*"  Nisbett  r.  Murray,  5  Ves.  149. 

B  Lord  Bristol  p.  Hungerford, 
Prec.  Ch.  81.  2  Ver.  646.  3  P.W. 
194.  N.  Petit  V.  Smith,  1  P.  W.  6. 
Farrington  r.  Knightly,  id..  544,  Pr. 
Ch.  566.  Muckleston  t*.  Brown,  6 
Ves.  64. 

^  Shrimpton  v.  Stanhope,  1  Cox's 
P.  W.  550.  N. ;  and  see  Willis  r. 
Brady,  Bam.  C.  R.  64. 

'  I  Cox's  P.  W.  550.  N. 
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gave  them  specific  legacies,  and  desired  them  to  be 
kind  to  an  old  servant,  and  give  her  some  ftirnituEe 
in  his  house ;  it  is  reported  that  the  executors  were 
held  not  to  be  barred,  from  the  apparent  inteirtion ; 
for  otherwise  they  could  not  be  kind  to  the  oW 
servant,  or  give  her  any  part  of  the  furniture,  if  it  ^ras 
not  theirs  to  give/  It  appears,  however,  that  proofs 
were  read  of  the  testator's  intention/ 

A  wife  executrix  will  be  excluded  from  the  sur- 
plus equally  as  a  stranger  :*"  for  there  is  no  sort  of 
presumption  to  be  admitted  from  nearness  or  remote- 
ness of  kin  in  the  person  who  is  left  execQtor,<  tkat 
the  testator  did  or  did  not  intend  blm  the  temAne.^ 
But  the  wife,  although  excluded  as  executrix^  will 
be  entitled  to  her  ^hare  With  the  next' of  kitt,<  ^as 
under  the  statute  of  distribution/ 

When  the  bequest  to  the  executoi'  is  not-  incon- 
sistent with  the  intent  that  he  should  take  the  wliole, 
it  wilt  be  no  obstacle  to  his  claim.  Thus  if  some 
executors  have  legacies,  and  others  none;'  t^  if 
they  all  have  legacies  of  unequal  amount,^  it  aliKM^d8 


•■<■•' 


•  Heron  f.  Nevtton,  9  Mod.  11. 
»'2  P.W.  160.    2  Ves.  J.  473^ 

and  see  Sir  W.  Grantee  observations 
Ob  tliedast  elattse  in  the  w31  in  Lord 
GiaiOey  v.  Hale,  14  Ves.  312. 

«  Randall  v.  Bookey,  2  Ver.  425. 
P^.  Gh.  162.  Pawlett  is  Lady  Mor- 
ley,  2  Freem.  263.  Lady  GranviUe 
V,  Duchess  of  Beaufort,  2  Ver.  648. 

1  P.W.  114.  65K  Ward  v.  Lant, 
Pr.  Ch.  1^.    Gobsall  v.  Souaden, 

2  £q.  Ab.  444.  Lake  v.  Lake,  Ambl, 
126.   lWils.313.  Martin  ».  Rebow, 

1  Brb«  154,  overruling  Ball  v.  Smith, 

2  Ver.  675. 

*  2  Atk.  46.  I  P.W.  115;  and 
see  Petit  v.  Smith,  Farrin^on  r. 
Kiughtly,  ante  43,  N.  g",    Carey  r. 


Ooodjnge,  3  Bro.  110,  where  the 
executors  were  n^ar  relations.  Yet 
it  has  been  sud  to  be  material  When 
eoupled  with  other  ctreomBtanoes. 
See  1  Bro.  165.  Ambl.  127.  2 P.W. 
215. 

•  Gobsall  r.  Sounden,  2  £q.  Ab. 
444.  Martin  r.  Rebow,  1  Bro.  154. 
Oldham  r.  Carieton,  2  Cox,  399. 

'  2  Ves.  97.  Colesworth  v.  Braag- 
win,  Pr.  Ch.  323.  Gilb.  Eq.  R.  79. 
Bnffarr.  Bradford,  2  Atk.  220.  Wil- 
son r.  Irat,  2  Ves.  166.  Johnson  r. 
Twist,  id.  cited.  Hawkins  r.  Mason, 
Mob.  20.  4  Bro.  P.  C.  1.  Oliver  r. 
^ewcn,  1  Bro.  590.  Griffiths  r.  Ha- 
milton, 12  Ves.  298. 

«  Brasbridgc  r.  Woodroffc,  2  Atk. 
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no  pre8iiiiipti<m  against  them ;  for  the  testator  might 
give  tikese  by  vraj  of  preference,  or  in  order  to 
prevent,  as  to  thiem,  the  chance  of  survivorship* 
Hence  where  a  man  gave  his  executors  A.  and  B. 
each  lOOl.  3  per  cent,  stock,  and  in  another  part 
of  his  will  also  gave  A.  1002.  4  per  cent,  stock ;  they 
were  held  not  to  be  barred/  While,  on  the  other 
hand,  where  a  testator  in  the  first  part  of  his  will 
gave  to  A.  and  B.  unequal  l^acies,  and  afterwards 
reqaested  A.  and  B.  to  be  his  executors,  and  gavis 
them  as  such  100 guineas  each;  the  Master  of  the 
Bi^Us  thought'  the  equal  legacies  to  them  as  executors 
sofieieiit  to  exclude  them  from  the  residue.^  So  also 
they  will  be  excluded  if  they  have  equal  legacies, 
notwithstanding  they  have  real  estates  devised  to 
them ;  for  the  inequality  in  the  amount  of  the  te3- 
tator*s  bounty  aa  to  the  real  estate  will  not  alter  the 
ittfirrenee  that  they  are  to  have  only  the  office  of 
Mcecutors ;  and  the  equality  of  the .  legacies  m^U 
make  them  trustees  of  the  residue  of  the  personal 
estate.?  The  devise  of  a  rent-charge  to  a  sole  ex^ 
cutor  seems  not  su£Sicient  to  exclude  him.'' 

Again,  it  has  been  held  that  if  the  gift  to  the 
executor  operates  as  an  exception  out  of  a  legatry  to 
a  third  person,  as  where  a  library  is  given  to  A.  with 
liberty  to  the  executor  to  chpose  a  certain  number  of 


69.   Blinkhorn  v.  Feast,  2  Vee.  27*  *  White  r.  Williams,  3  Ves.  &  B. 

1  WHm.  286.    Bowker  v.  Hunter,  72;  andseeBatchelor&.Seade^Gjlb. 

1  Bio.  328.    2  I>iek.  605.    Carey  r.  £q.  R.  125.  1  Eq.  Ab.  246. 

Ooodii^fe,  3  Bro.  110.    Rawliogs  ^  Ommaimey  r.  Butcher,  1  Turn. 

«i  Jenainips,  13  Ves.  39.    As  to  260. 

B»yly  0.  Poweil,  2  Freem.  225.   2  ®  Muckleston  cf.  Brown,  6  Ves.  64. 

Ver.361.  Pr.  Oh.  9%  which  is  contra,  *  Duchess  of  Beaufort  v.  Lady 

see  1  Bio.  333.  QranviUe,  1  Bro.  P.  C.  305. 
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books,  it  does  not  bar  him  of  the  residue/  So  where 
a  testatrix  gave  a  sum  of  money  oat  of  her  partner- 
ship stock  in  trade  to  be  settled  upoii  her  aon,  and 
gave  the  residue  of  her  partnership  stock  to  iet  trustee, 
with  very  particular  directions  as  to  the  manage^ 
meat,  in  trust  for  the  separate  use  of  bar  daughter  E., 
a  married  woman,  whom  she  appeinted  executrix; 
Lord  Hardwicke  tbought  this  consistent  with  in- 
tending her  the  residue ;  for  had  it  not  been  done  in 
this  manner  it  must  have  sunk  in  the  residue,  aad 
the  husband  by  these  means  would  have  been 
entitiled  to  it ;  it  was  not  a  legacy,  but  an  excepdmn 
mit  of  the  l^acy  given  to  the  son.^  So  also  whem 
a  legacy,  wbeAer  specific  or  pecuniary,  is  given  to 
the  executor  for  life,  that  does  not  exdude  hint; 
because  the  testator  meant  to  teke  that  particaldr 
legacy  out  "Of  4die  residue  for  die  sake  of  giving  him 
a  ilimited  interest.''  Further,  if  a  testator  has  giv^i  -a 
legacy  for  lilfe,  or  years,  and  the  residuwy  idteres* 
03ror  to  another,  the  Court  has  said,  that  is  not  sh£^ 
ficient  to  exclude  tte  executor  firoBi  the  surpldK^ 
because  that  migbt  be  "for  4die  sake  of  takiagouttbe 
interest  giiEen  4i^eT^  But  if  the  reeidi;^  itself,  or  that 
which  would  include  the  vesidue,  is  given  to  the 
OKecutor  lor  life,  it  implies  a  negative,  tiuit  he  shall 
iiot  have  it  for  any  longer  term.^ 


'  Sir  Sebastian  Smith's  case,  cited 
2  «Ffeem.  276.  GriflSth  r.  Bogers, 
Frtc.  Gh.  231.    1  Eq.  Ab.  246. 

*>  Newstead-tf.  Johnston,  2  Atk.  45. 

•  2  Ves.  29. 

'  Ibid.  Duchess  of  Beaufort  v. 
JaAy  Granrille,  1  Bro.  P.  C.  306, 
ovemiling  Lord  Cowper's  decree, 
2Vcr.  648.    IP.W.  114.   Jones  r. 


Westcpmb,  Pr.  Ch.  316.  1  Eq.  Ab* 
245.  Gilb.  Eq.  R.  74.  Mackworth  p. 
Lewellfli,  cited  2  Eq.  Ab.  444;  and 
see  ifoskins  r.  Hoskins^  Br.  Gh.  263. 
*  2  Atk.  47.  Joslin  v.  Brewet, 
Bnnb.  112.  Gobsall  r.  Sounden,  2 
Eq.  Ab.  444.  Dicks  t*.  Lamb«it» 
4  Ves.  725 ;  and  see  Willis  r.  Brady, 
Bam^  0.  R.  64. 
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WhCTe  seTeral  legacies  were  given  to  a  sole  ex- 
ecutrix upon  condition  of  her  remaining  single,  but 
another  was  given  to  her  absolutely,  she  was  held 
to  be  excluded  from  the  residue;  and  Mr.  J.  Buller 
remariced,  the  absolute  l^acy  was  material,  for  it 
had  been  determined  that  the  limited  interests  would 
not  do/  Lord  Loughborough,  however,  seems  to 
have  thought  that  the  condition  itself  showed  the 
intention  of  the  testator,  which  was  to  prevent  her 
being  made  a  pmy  of;  and  that  he  could  not  mean 
to  throw  out  a  temptation  to  marry  her  by  a  lai^e 
residue,  which  tended  to  defeat  all  the  provisions  he 
was  making  respecting  her.^  ) 

Stf  'W.  Grant  observed,  there  was  no  doubt  a 
rev^rsionajry  interest  after  a  Ufe  interest  would  eiK 
clfulft  W^  executor;  and  more  than  a  direct  and  im- 
BMdaatelegaey;''  but  Loid  £^don,  speaking  of  the 
cas^  J^^fore  :%r  W.  Grant,  said,  diat  it  was  singular 
inito  Aircamstances,  and,  he  thought  be  might  add^ 
sii^ulw  in  its  decision:  he  did  not  Bitead  by  any 
meww.  to  say  that. the  decision  might  net  be  r^ht; 
bat' if  no  more  was  to  be  found  aa  the  aubject  of 
reversionary  interests,  and  particularly  of  contingoit 
rev^nioiiary  interests,  it  was  a  case  which  he  should 
find  some  difficulty  in  following/ 

Supplicatory  words  addressed  to  the  executors 
to  take  on  them  the  execution  of  the  will,  have  been 
considered  a  strong  circumstance  to  indicate  the 
intention  of  a  testator  to  impose  a  burden,  and  nc^ 
to  confer  a  benefit/    Thus  where  a  man  appointed 

*  Nourse  r.  Fincb,  1  Ves.  J.356.  Wcstcomb,  Pr.  Ch\  316.    Qilb.  Eq, 

*  Nourse  p.  Finch,  4  Bro.  239.    2      R.  74.    I  Eq.  Ab.  246. 

Vc8.  J.  80.  •  See  Lord  North  v.  Purdon,  2  Vea, 

«  10  Ves.  75.  496.  Seley  t?.  Wood,  10Ve8.7l.  Om- 

*  llVuii.  69;  and  flee  Jones  r.     inanney  t«.  Butcher,  1  Turn.  260« 
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two  pefsontf  ia  conj  auction  with  his  wife,  execatcois 
tuid  exeoutrix  of  his  will,  *'  bopiDg  they  will  he  so 
good  out  of  respect  to  my  wife  to  accept  tin  saiae ;" 
tad  theB,  after  ^viag  hie  wife  and  .the  ekeontor*.  ten 
yiinees  each  for  moumiiig,  beqtteethed  to  her;  m 
fife  iatereet  in  part  of  bis  property;:  the  liaoterf  o€ 
the  Rolls  was  of  opinion  that  the  executonr  were 
intended  to  take  the  office,  only,  and  aot  the  »bene- 
ficial  interest;  for  if  they  were  to  take  beneficially 
after  the  wife's  death,  they  would  bare  bad  a  etiffi* 
oiently  strong  inducematit  to  aecept  the  trMt^  and 
to  manage,  the  estate  to  the  best  advantage;  th# 
testator  seemed  to  conceive  thiU;  he  was  alipointiig 
thitm  to  an  office  which,  but  £(h*  tfaeir  reapetft  to 
Us  wife»  they  might  possibly  decline.^  •  > ' 

^  The  peculiar  character  or  situation  akroiof^peiN 
sfltts  appointed  executors,  has  atenelMies  aArded 
groud  for  piiesumang,  the  testator  did  ncvk  intaad 
them  aBry  benefit  Thus  where  a  man  in  the  fiast 
indies  appointed  A.  and  K  has  attoraies  and  aao^mitorii 
in  that  country,  and  the  house  of  Messrs*  Pi.0.  toil 
G.  (who  were  partners  in  trade  in  London)  ^sredataiH 
«ttd  guardians  of  hiis  children  in  England  &Nr»  their 
adncation;  the  Lord  Chancellor  thought  upon  dbo 
whole  will  it  was  impossible  to  raise :  an  aipnueii 
for  the  firm;  for  no  man  could  be  absurd  enougb 
te  make  a  partnership  executors  in  order  to  talDe 
the  Ksidue.''  So  where  a  woman  s^ipointed  tbcf 
Honofltrable  R.  K*  Miniateir  Pknipetentiary  iram  tl^ 
{Jnited  States,  or  mkcb  other  perssin^  wiio  aft  the  time 
of.  her  death  Should'  be  Mfaiister  Plenipotonttary^ 
and  F.  6.  executors  of  her  will;  the  Master  of  the 


Giraud  v,  Haabury^  3  Mer.  150.         ^  De  Mazar  r.  Pybui,  4  Ves.  644. 
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SiAs  considered  thai  not  iikiiQstmaK  aiding  the  otiier 
droontttaBi^M;  and  that  it  was  ettdent  shetntetttto 
cottfar  Ml  offlee  only/ 

Asdiioelion  tb  keep  acctonntai,  Sir  J.  hemc^  \Mi^ 
aimded-  an  tnefeMnce  that  the  exocotor  was  not  to 
lake  ^oiKfteaaUy^  as  otherwise  no  account  wi»  ne^ 


In  a-  case  ki  which  a  man  directed  that  ihe 
Hbolo  of  hia  property  should  ''pass  by  this  tny 
QOdkil  MiDordifig  to  law/'  except  certain  snms^  ^^inch 
hofgaive  to  three  perscms,  and  then  appointed  im 
haotlier.alie  eboscntOT)  and  requested  he  wooU  i&ake 
iodB  lili4e  anangements,  as  he  had  reason  to  thitik 
the  (testatonwtthed:  Sir  W.  Grant  thought  that  what 
the  .testator  meant^by  the  direction^  that  the  whfollft 
ef"kis  property:  sbottld  pass  ae^rding  to  Ikw^  was 
tki)  diiposiinn » which  the  law  makes  wham  no  com 
hat|iidispo8ilMn  i8'raade>  rdther  ilhan  dbe  legal- aAct 
taadltnii^  from .  thet  appointmoit  of  iaxeeutor ;  and 
Ihati/upon  ithe/#hole^  though  there : w6r<B  diAeultiei 
httk  waya,  Jie  thought  the  bonstnkctton  in  favolir  of 
thojaeait  of  Jdn  was  liable  to  the  fewest/  -     » * 

'  Thase  aro  a  few .  expressions  frequently  tistd  ^  b|f 
tattatoni^whiehv  although  not  in  thems^ves  smffidbsht 
la.emKrort  the  executors  mto  tnlkteesi  haire  b^Mii 
beU  to  he  of  aome  weight  when  combined  withothan 
eiieumatances.  Thus  where  a  woman,  willed  thafl 
ha  legacies  should  be  paid  without  any.deductiafty 
of' tax:  or  duty,  and  to  that  intent  gane  her  dxecotcMsi 
such  a  sum.  as  might  be  necessary  to  satisfy  the  duties^ 
expensest*  ^c;  *Sir  Wi^  Gfant  obsenrod,  there  was  nn* 

"111  *  V'T        I'   *'<**        "I  '  ''f         ■    1  «  >  if^       m^m,  pi  II  I        I    I    >l      >  ■    t      I        Mi^     ■    ■■!  ^111 

•  Urquhart  r.  King,  7  Ves.  225,         ^  Gladding  r.  Yapp,  5  Mad.  56. 
mentioned  with  approbation  by  Lord         *  Lord  Cranley  v.  Hale,  14  Vet. 
Er»kiiie,12Vc*-30S^  .        .  307*  •  ., 

E 


60 


AB8IDUARY    BBQUBSTS. 


motive  for  this .  special .  bequest  to  her  executors, 
except  that  Ishe  supposed  it  necessary  to  separate 
from  the  residue  every  thing  she  meant  the  executors 
to-  ^ave/  Again,  the  making  one  person  and  his  heirs 
executors  ;*  and  the  appointing  another  whole  and  sale 
executor,  have  been  thought  of  considerable  weight/ 
So  Lord  Loughborough  remarked,  that  though  a 
slight  circumstance,  yet  it  was  not  wholly  to  be  laid 
out  of  the  case,  that  in  the  beginning  of  the  will  the 
testator  set  out  with  a  declaration  of  intention  to 
dispose  of  all  his  property ."^ 

And  it  is  quite  settled  that,  any  indication  of  an 
intention  to  dispose  of  the  residue  is  sufficient  t6 
exclude  the  executor.  Hence,  if  the  testator  bequeathci 
it,  but  omits  the  name  of  the  legatee;"^  or  directs  it 
to  be  disposed  of  accordipg  to  private  instructions 
to  his  executor,  and  dies  M'ithout  leavii^  any  in- 
structions ;  *  the  claim  of  the  executor  is  barred .  by 
thi9  incomplete  bequest.  Bijit  the.  circumstance  oi 
a  considerable  blank  space  being  left  between  the 
last  line  of  the  will  and  the  signature  has  been  belc^ 
npt  sufficient  from  whence  to  infer  that  the  testatpi^ 
il^nded  to  insert  a  residuary  clause/  ,  : 

In  H  will  bequeltthiing  all  the  rest  and  residue  o# 
real  and  personal  estate  to  the  execiUars  thereina^ier 
named,  upon  trust  to  sell  for  payni^it  of  certam 


•  7  Vee.  ^9. 

^  See  CleDnell  v.  Lewthwaite,  2 
Ves.  J.  465.  644;  but  no  notice 
seems  to  have  been  taken  of  flncb 
words  in  Abbotts  v.  Abbott^ .  6  Ves. 
343;  and  see  Lord  Oranley  r.  Hale, 

14  Ves.  307. 

«  2  Ves.  J.  650;  and  see  2  P.  W, 
214.    7  Ves.  229. 

*  Bp.  of  Cloyne  v.  Young,  2  Ves. 


91.  Lord  North  v.  Pardon,  id.  495. 
Mence  r.  Mence,  18  Ves.  348 ;  and 
see  Farrington  r.  Knightly,  1  P.  W. 
644.  10  Mod.  442.  Oldham  r.  Carle- 
ton,  2  Cox,  399. 

•  Mordaunt  v,  Hnssey,  4  Ves.  117; 
and  see  Davers  p.  Dewes,  3  P.W. 
40. 

f  White  V.  Waiiams,  3  V.  and  B- 
72.    Coop.  58. 
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annuities,  &c.,  the  executors  were  held  trustees  of 
the  residue  of  the  pei^onal  estate/  But  where  a  man 
gare  by  will  to  his  fHends  J.  W.  and  R.  C.  all  and 
singular  hvs  estate  and  effects,  upon  trust,  in  the  first 
place,  to  pay  all  his  debts  and  legacies  thereinafter 
bequeathed;  and  g^tve  several  legacies,  aiid  appointed 
Iw  W.  and  R.  C.  executors :  Sir  W.  Grant  distin^ 
guished  this  case  from  the  last,  the  devise  being  to 
the  executors  by  name,  and  there  b«ing  no  connexion 
between  the  appointment  of  them  as  eXebutors  and 
the  tnist  in  the  first  part  of  the  will ;  and  held  they 
Were  eiltitled  to  the  Tedidue/  Lord  Eldon^  however^ 
althfougfa  he  confirmed  the  decision  upon  the  inten- 
tion, as  <iolIected  from  the  whole  will,  considered 
the  distintition  between  this  case  and  Robinson  r.. 
Taylor  not  mdntainable :  he  added,  'he  did  not 
appr^b^nd  the  law  to  be,  that^  if  personal  property 
Wte  bequea&ed  tipon  trust,  and  the  trust  did  not 
fediatbkt  the '  whole,  therefore  the  executor  should 
take  Wh<tt  Wasnbt  required  for  the  trust;  leind  thai 
fhere  waii  no  case  in  which  the  nomination  of  exe- 
iKutor  operatieii  as  a  gift  of  the  personalty  beneficially 
b  equity  to  hini)  the  Will  eontdning  ft  beqtiest  of  tiie 
Whole  pefrsona!  estate.*  Yet  Sir  W.  Grant  ftfterw&rds 
said,  be  still  thought  that  the  executors,  a»  suchi 
WtVuld  have  been  entitied^  even  if  it  had  been  d^Bcided 
that  they  did  not  taice  by  the  direct  bequest.*^  Ita  A 
later  case  also,  in  which  a  testator  gave  the  whole  of 
his  real  and  pelrsonftl  estate  into  the  hands  of  D.  and 
S.  as  his  sole  executors,  intrust,  &c.;  and  concluded, 
'*  to  my  two  executors,  whom  I  appoint  to  this  pur- 


*  RobinBon  r.  l^ylor,  2  Bro.  589.         «  Dawson  f.  Clarke,  18  Ves.  247. 
^  Dawson  v.  Clarke,  15  Ve8«  409.         <•  2  V^.  and  B.  399.      . 
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ppse  in  trust  to  see  the  above ,  fulfilled,  I  bequeath 
ten  .guineas,,  together  with  the.  rest  residue  of  my 
estate,  whether  real  and  personal ; "  .  the  Lord  Chief 
Baron  thought  the  executors  were  entitled  to  take 
the  whole  of  the  residue  beneficially/ 

When  the  residue  is  bequeathed  away,  and  the 
residuary  legatee  is  incapable  of  taking;^  or  dies  in 
the  life  of  the  testator ;""  the  next  of  kin  is  entitled^ 
the  executor  beinif  excluded  by  the  bequest  Whether 
an  executor,  who  takes  the  residue  when  it  i^  not. 
given  away,  would  take  as  part  of  it  a  mere  l^acy 
that  has  lapsed,  seems  to  be  a  sul^ect  of  much 
doubt.  Where  a  man  made  his  wife  and  another 
executors  of  his  will,  having  given  several  specific 
l^acies  to  his  wife,  who  afterwards  died  in  his .  life- 
time :  Sir  J.  Strange  thought  that  where  a  legacy 
was  given  to  a  person,  who  died  in  the  lifetime  of  the 
testator,  it  fell  of  course  to  the  person  wjbo  by  thi^ 
testator  expressly,  or  by  the  ,law,  was.the  proper 
person  in  whom  the.  residue  wsis  to,  vest;^aj|d  dfs-- 
missed  the  bill  of  the  next  of  kin."*  And  Sir  W.  Grant 
held. the  same  doctrine,  observiAg,  that  an  executqr, 
if  npt  excluded,  stood  as  residuary^  li^atee^o  all 
intents  and  purposes ;.  taking  every  thing  that  became 
residue  in  any  way,  no  matter  how  given  originally/ 
Lord  £ldon,:on  the  contrary,  says,  that  thepropor 
sition  that  the  appointoxent  of  an  executor  gives  him 

— — ^-■^.^■^^— ■^■^»^^^iM^»^ii»— ^^^i^^'^^^'^—™""— ^^■^^^^~~'*^'**^"'*™'  «-^^i^— ^i»»— I  _^,^^^__^__^_,^_„,,^ 

*  Pawons  p.  Saffery,  9  Pri.  678  j  lor,  1  Ves.  J.  63.    3  Bro.  28;  Ab  to 

and  see.  Dormer  v.  BertieyPr.  Ch.  Man  r.Man^  2Stra.  905,  see  1  Ves. 

94.   Wilkinson  r.  Wilkinson,  1  Ver.  J.  66.  N. 

23.  •*  Wilson  f.Ivat,  2  Ves.  166.  The 

'  ^  Att«Gen.0.Tomkin8,Ambl.216.  wife  was  not  residnary  legatee,  as' 

<  Nicholls  r.  Crisp,  Ambl.  768.  stated  in  the  report.     See  Belt's 

Painter  p.  Salisbury,  cited  2  Ves.  93.  Suppl.  317. 

99.    1  Ves.  J.  66.  Androvin  v.  Poil-  *  14  Ves.  2Qp.  Dawson  v.  Clarke, 

blanc,  3  Atk.  299.  Bennet  p.  Bache-  15  Ves.  417. 
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every  thing  not  disposed  of,  is  not  correct :  in  the 
strongesft  way  of  putting  that,  it  can  only  be  what 
the  testator  does  not  mean  to  dispose  of:  in  the  case 
of  lapse,  for  instance,  though  not  disposed  Qf,  the 
executor  would  not  take  it.^ 


It  has  long  been  established  that  evidence  is 
admissible  in  ikvour  of  the  executors,  to  answer 
the'  presumption  raised  against  them,  and  to  shovr 
the  intention  of  a  testator  in  regard  to  the  surplus  df 
bis  estate.*  If,  therefore,  it  can  be  proved  that  he 
intended  the  residue  for  his  executor;^  or  that  the 
next  of  kin  should  not  have  it,"*  the  executor  will  be 
entitled,  notwithstanding  he  has  a  legacy  given  him 
by  the  will.  The  proofe,  it  has  been  held,  ought  to 
be  plain  and  indisputable.*  Lord  Macclesfield  also 
said, '  the  allowing  parol  evidence  was  exceedingly 
dangerous,  and  not  to  be  done  in  case  of  discourses 
at  a  different  time  from  that  of  making  the  will ;  ^  but 
Lord  Eldon  observes,  "  It  is  unfortunate,  but  it  is 
certainly  settled,  that  declarations  at  the  tinie  of 
making  the  will,  subsequent,  and  previous  ta  it,  are 
all  to  be  admitted.    With  regard  to  the  evidence  of 


•  18  Ve«.  264,  2^5. 

*  Littlebury  ».  Buckley,  cited  2 
Vcr.  677.  8  Vih.  Ab.  194.  1  Bq. 
Ab.  245.  1  Bro.  P.  C.  340.  L^y 
Gnmville  r.  Duchess  of  Beaufort,  2 
Ver.648.  1  P.Ve.  114.  Wingfield 
r.  Alkinopn,  ^  Ver.  673,  2ad  edit. 
Batchelor  9.  Searle,  Gilb.  Eq.  R. 
125. 

«  LHtlebury  v.  Buckley,  ante 
N.  L  Lady  Gaynsborough's  case,  2 
Freem.  188.  Lady' Granville  v.  Du- 
chess of  Beaufort,  ante  N.  b.  Duke 
of  Rutland  0.  Duchess  of  Rutland, 
2  P.  W.  209.    Hattbn  r.  Hatton, 


Bac..  Ab..  Executon,  H.  5.  Heroa 
V.  Newton,  cited  2  P.  W.  160.  Wal- 
ton V.  Walton,  14  Ves.  318.  Lyim 
V.  Beaver,  1  l^un.  63.  Gladding  p. 
Yapp,  5  Mad.  56. 

*  See  Brasbridge  v.  Woodrofi^,  2 
Atk.  69.  Batchelor  v.  Se^le,  1  Eq. 
Ab.  246.  (aib.  Eq.  R.  125...  2  Ver. 
736.  Clennell  v.  Lewthwaite,  2  Ves. 
J.  465.  644.  Mr,  Justice  Buller 
seems  tQ  have  expressed  a  contrary 
opinion,  1  Ves.  J.  359. 

•  1  P,.  W.  9 ;  and  see  2  Atk.  69. 

'  2P.W.  216;  and  see  1  Ves.  J. 
359. 
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declarations  made  by  the  testator  alter  the  date  of 
his  will,  I  think  they  amount  to  very  little.  They 
may  hare  been  made  for  the  purpose  of  misrepre- 
senting what  he  had  actually  done ;  but  at  all  events 
cannot  be  taken  as  counteracting  the  effect  of  what 
had  been  done.  The  evidence  of  his  declarations 
before  he  made  his  will  are  of  more  weight/  but  still 
not  to  be  regarded  in  the  same  light  with  respect  to 
authority,  with  those  which  passed  at  the  time  of 
making  the  wil),  since  they  are,  at  the  most,  expla^ 
natory  of  what  was  his  particular  intention  at  the 
moment  of  pronouncing  them.  In  si^ch  cases,  there- 
fore, the  best  evidence  is  the  contempofary  evidence^ 
{Uxd  all  the  rest  weighs  very  little  in  the  scales."^ 

If  upon  the  will  the  intention  to  exclude  the 
executor  is  unequivocal,  as  where  a  legacy  is  given 
to  him  for  his  care  and  pains,  which  is  said  to  be 
beyond  all  proof,  evidence  is  not  admissible;  for 
this  would  be  to  contradict  the  will''  And  so  on 
the  other  hand,  if  there  is  no  bequest  to  the  exe^ 
cutor;^  or  if  a  legacy  is  so  given  toiiun,  that  it  is 
not  inconsistent  with  his  taking  the  beneficial  interest 
in  the  residue,  evidence  shall  not  be  received  to  show 
that  he  shall  not  take  it/  In  a  legacy  to  one  of  two 
iexecutors  for  his  trouble,  evidence  was  admitted  in 
i^your  of  the  other,  who  was  an  infant ;  the  gift  to 
one  being  considered  to  afford  only  an  inference  for 
the  exclusion  of  the  other/  And  where  there  was  a 
bequest  to  the  executor  of  the  furniture  in  a  certain 
house,  plate  only  excepted ;  it  was  held  that  the 

*  But  see  7  Ves.  618.  ^  Lady  Osborne  r.  Vmiere,  Bac. 

*  2  Mer.  23.    19  Ves.  649.  Ab,  Executors  and  Ads.  H.  5. 

*  Rachficld  r.  Careless,  2  P.  W.  •  19  Ves.  644.  2  Mer.  17.  White 
158.  White  *-•.  Evans,  4  Ves.  21;  i7.Williams,3Ve8.andB.72.  Coop.68. 
siud  9^  17  Ves.  443.   6  Mad.  69.  T  W^liains  v.  Jones,  10  Vc8.  77. 
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exception  of  the  plate  was  not  such  a  necessary 
implication  that  the  execator  should  not  take  the 
residue,^  into  which  it  would,  fall,  as  to  prevent  the 
admission  of  eyidence/ 

Although  the  next  of  kin  cannot  originally  read 
eridence,  they  may  do  so  in  answer  to,  and  to  take 
off  the  effect  of  that  read  by  the  executors  z*"  and  if 
in  such  case  it  can  be  shown  that  the  testator,  at  the 
time  of  making  his  will,  intended  to  dispose  of  the 
rdsidne,  notwithstanding  he  does  not  afterwards  do 
It,  the  executor  will  be  excluded/  There  is  no 
instance  of  an  issue  directed  to  determine  the  ques- 
tion between  the  executor  and  the  next  of  kin. "^ 


X- 


Section  IV r^*  ^-^-^  ^ /^^^^^^^y^^^- 
^^j-  ^»^Ac^     Of  Donations  mortis  causd.  ^^  -^^^^^  •  *^^ 

Besides  these  formal  legacies  contained  in  a 
man's  will,  there  is  another  disposition  of  property, 
derived  from  the  civil  law,  called  a  donatio  mortis 
cansi ;  which  is,  where  a  man  delivers  or  causes  to 
be  delivered  to  another  the  possession  of  any  per- 
sonal effects  to  keep  in  case  of  the  donor's  decease. 
It  is  so  far  in  the  nature  of  a  legacy  that  it  only 
takes  effect  in  the  event  of  the  death  of  the  giver, 
and  is  revocable  during  his  life,  being  made  in  con- 
templation of  death ;""  it  may  be  made  to  the  wife 


'■  f 


•  Lani^ham  t.  Sanford,   17  Ves.  ^  14  Ves.  323. 

435.    2  Mer.  6.    19  Ye*.  641,  •  2B1.  Com,514.  Swinb.P.  l.S.7. 

•  2  Ve«.  96.    1  Ves-  J.  360,  Pr,  Ch.  270.  303.  2  Swanat.  99. 102. 

•  Noune  ».  Finch,  1  Ves.  J.  344,  N.  j  and  see  Tate  t?.  Hilbert>-4  Bro. 
4  Bn>.  239.    Honuby  f.  Fincb,  2  286.    2Ve6,J.  111. 

Ve».J.  78. 
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of  the  doDor;^  it  fails  by  the  death  of  the  dim^eeiflh 

his  lifetime,^  aiid  is  liable  to  debts/  ^d  subgect  ^ 

,/^A^.  ^'  the  duties  imppsedby  act  ftfjarijagftent  on  legacigg,* 

//'^^         OntHe  other  hand»  it  differs  from  a  legacy,  as  it 

nfiied  not  be  preyed  in  the  spiritual  court  as  part  of 
the  testator's  will;*  for  the  property  rests  absolutely 
on  the  death  of  the  donor,  and  the  donee  may  take 
it  WKthpnt  the  assent  of  the  executor/ 

It  appears  to  have  been  considered  that,  a  do^ 

natio  mortis  caus&  must  be  made  in  the  last  siok- 

neB&.of  the  donor,  or  under  the  apprehension  o£ 

danger.'    Where,  indeed,   a  thing  is  given  in  ax-i 

tremis,  and  in  contemplation  of  death,  it  is  to  be. 

.   inferred  that  it  was  the  intention  of  the  donor  that  it. 

should  be  held  as  a  gift  only  in  case  of  his  death .^ 

/ih^^  /^.  /"  Yet  if  the  thing  be^iven  upon  condition  only  to  take 

-rf^  /^^  ^''^' effect  in  case  of  the  death  of  the  giver,  it  seems  to 

«      -     *^  *jQe  a  valid  donation  mortis  caus4  at^whatever  time 

the  gift  is  made  J  In  a  case  in  the.  £xcheq.Ujei*  in 
Ireland,  two  out  of  three  Barons  .held  a  gift  to  be 
void  in  consequence  of  the  donor  having  desired  the 
donee  to  pay  an  annuity  out  of  it  to  another  for  life ; . 
for  that  in  every  case  a  donation  mortis  caus&  must 
be  unfettered,  and  free  from  every  condition.*"  A 
modern  work  remarks  that  this  doctrine  seems  in- 

I  consistent  with  later  cases;*  and  it  has  been  held 

'«•■--  -  ■ 

-  LawiBOB  t4  UwBon,  1  F.  W.  441 .  «  2  Bl.  Com.  514.  Gilb.  £q.  R.  13. 

MiUcr  V,  Mijler,  3  id,  356-   Walter  3  P.  W.  367.    1  Ves.  J.547.   Pt^CSl 

ff,  Hodge,  SSSwttist.  92.  1  Wils.  0.  C.  269.    2  Swanst.  96.  N. 

445.     ,        .  *  Oardner  r.  Parker,  3  Mad.  184. 

^  ^  Swaast.  99.  102.  N.  <  See '  Hill  p.  Chapinaii,  2  Bro. 

*  1  P.  W.  406.    2  Ves.  434.    2  612.   Jones  «.  Selby,  Pr.  Ch-  30S; 

Ves:>.  120.    2  Swanftt.  102.  N.  and  2  Swangt.  100. 

^  36  Geo.  III.  62.  7-    .  "^  Bibby  v.  Coulter,  Ridgw.  Ca.  T. 

M  P.  W.  44K   3  id.  357  Hard.  206.  N. 

'  2  Bl.  Com.  514.    2  Ves.  J.  120  j  >  Prest.  Leg.  15S;  and  see  Shan. 

andjKc  Thomion  ».  BaUy,  Stra.  777-  ley  t',  Harvey,  2  Ed.  126.  . 
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tfiftt  a  gift  for  a  particular  purpose,  as  to  the  exe- 
cutor for  carrying  on  a  suit  in  which  testator  is 
engaged,  does  not  prevent  it  being  a  donation  ihortis 
causA/ 

An  victual  delivery  of  the  thing  given  is  the 
essential  requisite  to  this  species  of  legacy.  The 
possession  must  be  transferred  in  point  of  fact.^  If 
the;  delivery  will  not  execute  a  complete  gift  inter 
vivos,  it  cannot  create  a  donation  mortis  caus&;* 
and  by  the  law  of  £ngland,  in  order  to  transfer 
property  by  gift,  there  must  either  be  a  deed  or 
instniitlent  of  gift,  or  there  must  be  an  actual  delivery 
of  the  thing  to  the  donee.*  To  prove  the  iFact  of 
delivery,  the  authorities  appear  not  ta  require  a 
plurality  of  wilnesses,  as  in  the  civil  law,  but  only 
that  the  proof  be  satisfactory/  A  ring,  a  purse  of 
gold,  and  suchlike  articles,  that  are  capable  of  being  . 
delivered,  will,  when  delivered,  be  good  as  a  dona- 
tion mortis  caus4.^    But  where  a  man  on  his  death-  ! 

■ 

bed  gitve  his  wife  his  coach  and  a  pair  of  his  coach-  * 
horses,  bidding  thi*ee  witnesses  take  notice  of  it,  who 
accordingly  made  a  memorandum  thereof  in  writing :  ^ 
it  was  held   that  this  was  not  a  valid  gift,  there 
having  been  no  delivery .•    Nor  will  the  delivery  of 
a  mere  symbol  in  the  name  of  the  thing  be  sufficient.^ 
But  the  delivery  of  the  key  of  the  place  where  bulky 
goods  are,  has  been  allowed  as  delivery  of  the  pos- 
session, because  it  is   the  way  of  coming  at  tbet  , 
possession.*    So  the  deMvery  of  the  key  of  a  trunk  «* 

wm^^m^mm^mmm  \m  www    %wmmm0mmm  ■  tiiifci  ,■^■  ■!  ^      ■ii»iii  ,  n 

*  Bhmnt  t?.  Burrow,  4  Bro.  72.  f  Miller  r.  Miller,  3  P.  W.  356. 
^  2  Yes.  442.    2  B.  and  A.  553.  The  reporter  adds  a  query,  why  the 

*  1  Sim.  and  St.  245.  wife  could  not  be  entitled  to  theni* 
'  2  B.  and  A.  552.  as  by  a  nuncupative  will^ 

*  2  Swanit.  100.  *  2  Ves.  443.    3  Mad.  185. 
'iiWVBon  V,  Lawson,  I  p.  W.  440.  '  2  Ves.  443. 
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seems  to  have  been  considered  a  valid  gift  of  what 
could  be  proved  to  have  been  in  the  trunk  at  the 
time;*"  and  it  has  been  said  that  the  delivery  of  the 
bill  of  sale  of  a  ship  would  be  good.**  The  delivery 
of  the  receipts  for  the  consideration  money  for  the 
purchase  of  South  Sea  Annuities  was  held  not  to 
amount  to  ;a  donation  mortis  causd ;  for  that  of  stock 
there  can  be  no  such  gift  without  a  transfer,  or  some- 
thing amounting  to  it/  In  a  case  also  in  which  the 
wife  of  a  testator  by  his  direction  took  certain 
securities  out  of  a  drawer,  and  put  them  distinctly 
and  by  .t^ems^lves  jntQ.^nothar^  ^  which -she  after- 
wards  kept  the  key,  for  "and  as  the  property  of  the 
testator^s  infant  daughter;  and  they  remained  in  that 
state  till  his  death,  and  were  several  times  spoken  of 
by  him  as  his  daughter's  own,  and  thte  interest  which 
aros^'  on  them,  subsequent  to  the  gift,  paid  to  her  by 
hia  direction :  it  was  held  that  this  was  not  a  sufi- 
cient  delivery.* 

Gifts  of  bank-notes  may  be  good,""  but  not  per- 
f-^^^^^ii^haps  of  promissory  notes,  nor  checks  on  bankers/ 
y^^'^^A  bill,  indeed,  drawn  by  a  man  in  his  last  sickness 
upon  a  goldsmith,  to  pay  100/.  to  his  wife  to  buy  her 
mourning,  was  h^ld  a  valid  donation,  operating  as  ah 
appointment.'  Lord  Hardwicke,  however,  nemarked'* 
upon  this  decision,  that  he  could  not  say  upon  what 
it  depended :   it  was  a  kind  of  compound  gift ;   so 


•  Jon€s  ff.  Selby,  Pr.  CHi.  300.  14.  M'lller  r.  Miller,  3  P.  W.  366, 
^  Toll.  Ex.  234.  Shahley  v,  Harvey,  2  Ed.  126.  Hill 
«  AVard  r.  Turner,  2  Ves.  431.  p.  Chapman,  2  Bro.  612;  and  see 

1  Dick,  170.  Drury  v.  Smith,  1  P.  W.  404,  case 

'  Bryson  r.  Brownrigg,  9  Ves.  1 ;  of  a  specie  bill, 

and  see  Bunn  v,  Markham,  7  Taunt.  '  Miller  v.  Miller,  3  P.  W.  356. 

224.  «  Lawson  v.  Lawson,  1  P.  W.  441. 

•  Ashton  r.  Dawson,  vSel.  Ca.  Ch  >»  2  Ves.  441. 
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many  collateral  circumstances  were  taken  into  it, 
that  nothing  could  be  inferred  from  it.  And  Lord 
Looghborongh  said,^  that  though  the  case  was  per- 
fectly well  decided,  he  could  not  say  upon  that 
decision  that  in  all  events  drawing  a  cash-note  upon 
a  banker  was  an  appointment  of  the  money  in  his 
bands. 

A  bond  has  been  held  a  proper  subject  for  this 
q>ecies  of  gift*"  But  where  a  bond,  given  by  a  mort- 
gagor at  the  time  of  the  mortgage,  was  delivered 
together  with  the  mortgage  deeds  by  the  mortgagee 
on  his  death-bed;  the  gift  was  held  incomplete;  as 
tbe  mortgagor  had  a  right  to  resist  the  payment  of 
the  money  without  a  reconveyance ;  and  as  a  court 
of  equity  would  not  inteir  vivos  compel  a  party  to 
QQIOplete  his  gift,  so  it  would  not  compel  the  executor 
to  Qomplete  the  gift  of  his  testator.""  If  the  delivery 
had  been  to  the  mortgagor  himself,  it  might  pw hapa 
have  operated  as  a  release  of  the  debt."^ 


■■■».■ 


•  2  Ves.  J.  121, 

*  SncllgFove  r.  Baily,  3  Atk.  214. 
Ridfr.C.T.H.202.  2 Ves. 44 1.  Gard- 
wtr  r.  Piurker>  3  Mad.  184.  Blount 
p.  Bornow^  4  Bro.  72,  India  bonds. 


«  Puffield  0.  B^jBS.  1  Sim.  &  Su 
239/^^'***^'''^  ^-^'  -^^  ^t^ 

•*  See  Hurst  p.  Beach,  5  Mad. 
361.  RochardB  r.  Symsi  cited  2  Ves. 
436.    . 
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CHAPTER  II. 

OP   LBOATBB8. 

Section  I. 
Qf  the  Capacity  o/d^erent  Perwns  to  take  fry  WUL 

I.  Almost  all  persons  are  capable  of  being 
legatees.  Thus  a  negro  slave  brought  into  this  coun- 
try may  take  a  legacy,  for  as  soon  as  he  sets  foot  on 
English  ground  he  is  free.' 

A  wife  liiay  take  by  the  will  of  her  husband, 
though  not  by  his  grant,*"  And  in  equity  a  wife  may 
take  property  bequeathed  to  her  by  another  inde- 
pendent of  her  husband.  It  was,  indeed,  doubted 
in  the  earlier  cases,  whether  a  mstrried  woman  could 
have  a  separate  property  in  a  personal  thing  without 
a  trustee;*'  but  it  has  long  been  settled,  that  whenever 
it  appears  to  be  the  intention  of  the  testator  that  the 
husb|ind  should  take  no  interest  in  the  bequest,  the 
^  Court  will  restrain  his  legal  right,  and  convert  him 

into  a  trustee,^  and  decree  an  account  against  him  or 
his  representatives  for  what  he  may  have  received.' 
,3m^  ^^y^s-Hence  legacies  given  to  or  in  trust  for  a  married 
//^*^,^-        woman,  for  "  her  own  use  independent  of  her  bus- 

4 

band;"^  **  to  be  by  her  laid  out  in  what  she  shall 
think  fit;"*  "for  her  sole  and  separate  use;"**  "  for 


*  Shanley  r.  Harvey,  2  Ed.  126.         •  See  Parker  r.  Brooke,  9  Ves. 
k  Lit.  S.  168.  683. 

*  See  Hanrey  r.  Harvey,  1  P.  W.         '  Waj^taff  v.  Smith,  9  Ves.  520. 
125.    2  Ver.  659.   Burton  r.  Pier-         >  Adierley  t?.  Vernon,   10  Mod. 
point,  2  P.  W.  78.  531. 

*  Bunb.   188.    Bennet  v.  Dbvib,         ^  Rollfc  r.  Bvdder^  Bunb.   187- 
2  P.  W.  316.  Parker  ».  Brooke,  9  Ve».  583. 
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her  sole  use  and  benefit;'""  *'  for  her  own  use,  and 
9t  her  own  disposal  ;'\  *'  to  be  at  her  disposal^  and 
to  do  therewith  as  she  shall  think  fit:'*''  to  the  bus- 
band  '*  for  the  use/'  or  ''  for  the  livelihood/'  of  the 
wife  ;^  or  to  the  husband  and  wife^  the  husband  not 
to  sell  without  her  consent  and  approbation  ;^  or  to 
trustees,  in  trust  to  pay  the  interest,  dividends,  &c, 
into  the  proper  hands  of  the  wife ; '  or  to  pay  them 
to  the  wife,  the.  trustees  not  to  be  troubled  to  see  to 
the  application  of  them,  but  her  receipts  in  writing  to 
be  a  sufficient  discharge;'  have  been  held  to  give 
the  wife  a  separate  and  independent  interest..  So 
where  a  testator  gave  his  niece  certain  sums  due  to 
him  on  the  bond  of  her  husband,  and  desired  the 
bonds  to  be  delivered  up  to  her  whenever  she  should 
demand  or  require  it :  Lord  Loughborough  said,  that 
a9  these  securities  were  to  be  given  up  to  t]ie  legatee 
on  l^er  demand » the  husband  could  not  have  obtained 
them  from  the  executors  without  a  den^and  made  by 
her,  which  gave  her  the  dominion  over  them;  and 
they  must  therefore  be  considered  as  given  to  hef 
s^arateuse.^  :  ,  ; 

But.  although  the.  courts 'have  gone  agrcjatway 
in  abridging  the  marital  rights  of  the ,  hiisb^d^  this 
is  only  done  where  the  intention  of  a  testator  in  th^s 
respect  is  clear ;  and  implication  is  not  to  be  pressed 
against  him  to  give  property  to  the  separate  use  of 
the  wife.*     A  legacy  given  merely  to  \.  the  wife^ 


•  •  Adamson  v,  Armitage/  19  Ves.  ;    *  Johnes  o.  Lockhart,  3  Bro.  383. 

416.    Coop.  ^83.    Ex  parte  Ray,  N.4.  Belfs  ed.  '     ^ 

I  Mad.  199.  '  6  Ves.  645.    1  Mad.  208. 

^  Prichard  cf.  Ames,  1  Turn.  222.  f  Lee   r.  Priauix,   3  Bro.  381. 

<  Khic  p.  Pkalin,  7  Vin.  Ab.  95.  Woodman  9.  Horsley,  id.  cited. 

'  3  Atk.  399.    1  Mad.  208 ;  buC         ^  Dixon  t«.  Oliniiu.  2  Cox,  414. 
tUi  seeiiM-  doQbtfoi;  see  3  Bn>.  384.         *  9  Ves.  377-    1  Mad.  207. 
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of  B  (^  or  to  a  trustee  in  trust  to  purchase  iu  his  own 
nam^  an  annuity  for  the  Gfe  of  a  married  woman, 
ami  pay  the  same  to  her  and  her  assigns;^  will  not 
bar  the  busfoand^s  right.  A  bequest  for  the  «ole  nise 
and  benefit  of  a  wife  will  give  her  a  separate  estate-; 
yet  if  the  bequest  be  only  for  her  owntlse  and 
benefit,  omitting  the  emphatic  and  operative  word 
soky  it  will  not  have  this  efl^ect/  And  where  a  man 
gave  the  interest  of  the  residue  of  his  personal 
estate  to  his  brother  and  sister  equally  between  them, 
and  At  the  death  of  the  sistar  one  half  of  the  prin^ 
cipal  to  be  equally  divided  between  het  children,  her 
liusband  by  no  means  to  have  any  part  whatsoever, 
but  to  be  enlftely  for  the  poor  children:  Lord 
Alvanley  thought  the  restrictioB  appfied  oniy  to  the 
prittcipal,  and  hot  Co  the  interest,  which  was  grr^en  to 
the  viife^  and  whi6h  must  be  subject  to  the  right  of 
the  husband*"^  So  in  another  case  before  him,  wh^e 
A't'dsidue  was  given  in  trust  to  pay  the  intek*estio  a 
married  woman  for  life,  and  after  her  death  ttf  pkf 
the  r^sitfUe  for  such  uses,  &e*  as  she^  whether  coverde 
or  sole,  ahonld  appoint :  his  Lordship  held  that  tire 
tMtiU^  had  used  words  as  to  the  principal,  that 
gave  it  to  hi^t*  separate  use,  but  not  as  to  the  Intieresft 
and  di videndfr.* ' ;       . 

Where  a  mwin  becjfueathed  the  residue  of  his  real 
and  personal  estate  to  A.  and  B.  upon  trust,  as  to 
one  moiety  for  the  wife  of  A.  for  life,  and  as  to 
tho  remaining  moiety  upon  certain  other  trusts :  the 

Vice  Chancellor  thought  there  was    no    sufficient 

— ^—  ii»i»i»i      ■    I    111       .1  -    iiii    ■      ■ 

*  Rich  V.  Cockell,  9  Ves.  369.  4  Mad.  409.  Roberts  v.  Spicer,  5  id. 

^  Dakins  v.  Berisford,  1  Ch.  Ca.  491. 

194.  ^  Brown  v.  Clark,  3  Ves.  166. 

«  1  Mad.  207*  Johnestf.  Lockhart,  '  Lumb  v»  Milnes,  5  Ves.  517« 
3  Belt* 8  Bro.  383.  N.  Wills  v.  Sayers, 
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ground  for  the  inference  that  the  testator  must 
have  intended,  that  the  wife  should  take  the  life 
interest  in  that  trust  fund  to  her  separate  use;  but 
his  Honour  abstained  from  expressing  any  opinion 
what  might  be  the  inference,  if  a  husband  was  the 
sole  trustee  of  a  particular  fund  given  to  the  wife  ' 
for  life/  I 

The  right  of  a  wife  to  a  legacy  will  survive  to 
her,  if  the  husband  does  nothing  in  his  lifetime  to 
reduce  it  into  possession :  ^  and  receiving  the  interest 
from  the  executor/  or  assigning  the  legacy  for  a 
voluntary  consideration  "*  seems  not  a  sufficient  reduc- 
tion to  bar  her.  Hence  where  a  l^acy  was  given 
in  trust  for  A;,  but  on  her  death  or  marriage,  which 
should  first  happen,  to  S»  -  the  wife  of  R;  M.  who 
became  a  btokrupt,  and  obtained  his  certificate;  and 
then  A.  married,  after  which  R.  M*  died:  his  wife 
was  held  entitled  against  his  assignees  to  this  legacy.* 
In  an  early  case,  in  which,  on  a  bill  by  a  husband 
and  wife,  there  had  been  a  decree  for  the  payment 
of  a  l^^cy  given  to  the  wife,  and  the  husband  died  ;^ 
the  wife  was  held  entitled  to  the  mon^y  against  his  ' 
r^resentatives,  in  analogy  to  a  joint  judgment  at 
law,  which  survived  to  the  wife  if  the  husband  died 
before  execution/  But  in  later  cases,  it  seems  to 
have  been  held  that  a  decree  operates  to  change  the 


•  Ex  parte  BeSby,  1  <}lyn  &  Jam.         «  Blount  v.  Bestland,  5  Ves.  515. 
167.  '  Becket  p.  Beclcet,  I  Dick.  340; 

*  2  Ves.  677.     1  Mad.  373.    Ma-  but  see  Atkins  v.  Dawbury,  GUb.  Eq. 
canlay  v.  Philips^  4  Ves.  15.  Stamper  R.  88. 

p.  Baiker,  5  Mad.  157.    Contra  Wi-         •  Mitfbrd  r.  Mitford,  9  Ves.  87. 

then  9.  Kelsea,  1  Ch.  Ca.  189;  but  Gayner  v,  Wilkinson,  2  Dick.  491. 
tlie  reporter  adds  a  query.  '  Nanney  r.  Martin,  1  Ch.  Rep. 

233.    lCh.Ca.27,   2Freem.  172. 
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property,  and  vest  it  in  the  husband/  unless  the 
decree  be  merely  inteHocutory.^ 

If  an  estate  be  made  to  a  husband  and  wife,  and 
to  two  other  men,  the  husband  and  wife  take  only 
one-third,  they  being  but  oiie  person.''  So  it  has 
been  held  they  should  take  between  them  one-third 
only  of  a  residue  bequeathed  equally  among  A.  B. 
4md  C.  and  D.  the  wife  of  C;  but  considerable  stress, 
it  should  be  observed,  was  laid  on  the  circumstance 
of  the  wife  only  being  of  kin  to  the  testator ;  and  of 
the  insertion  of  the  word  *^  and  "  before  C/s  name."* 

It  is  now  pet*fectly  settled  that  a  child  in  the 
womb  is,  according  to  the  doctrine  df  the  civil  law,* 
to  be  considered  as  bom. .  There  was  formerly  s^Be 
difference  of  opinion  on  ,this  point,  and  in  some  of 
the  early:  cases,,  it  vras  laid  down  that  he  siight  be  a 
devisee,  or.  legatee;^  while  in  others,  it  Was  Ifeld  that 
he  was  incapable  of  taking  under  a  bequest  toohiU 
dren,  relations,  or  descendants,  living  at ,  the  death 
of  the  tedtator.^  But  in  a  case  in  which  a  man  de- 
'visjed  certain  premises,  to  his  brother  H.  Ci  fot  lif0» 
and  after  his  death  to  the  use  of  all  and  er^^ry  s|ich 
ehild  or  children  of  his  said  brother  as.  should,  be 


•  O^ftoder  r.  Baston.  1  Ver.  396. 
Heygate  v.  Annesley,  3Bro.  362;  and 
see  Forbes  r.  Phipps,  1  Ed.  502.  See 
also  2  Rop.  Husband  and  Wife  212» 
where  the  question  is  stated  to  de- 
pend upon  whether  there  has  been 
an  order  for  payment  or  not. 

^  Nightingale  v.  Lockman,  Moe. 
230.390. 
«  Lit.  S.  291. 

*  Bcicker  v.  Whatlcy,  I  Ver,  233. 


•  2Freem;2^i3.    ^Aik.  118. 

'  See  Com.  Dig.  Dev.  I.  Swinb. 
P.  4.  S.  4.  Stanley  v.  Baker.  Mo. 
220.  Northey  r.  Strange,  1  P.W.  340. 

•  Musgrave  r.  Parry,  2  Ver.  710. 
Webb  V.  Webb*  cited  1  Ves.  112. 
Bennett  v.  Honywood,  Anibl.  708« 
Pierson  r.  Garnet,  2  Bro.  38.  Cooper 
r.  Forbesi  id.  63.  Freemaatle  v.  Free- 
mantie>  1  Cox  248. 
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living  at  the  time  of  his  decease;  and  the  qnestioti 
'^ats  whethet  one  of  the  children,  who  was  in  ventre 
sa  mere  at  the  time  of  the  brother's  death,  should 
take  a  share  or  be  excluded:  Lord  Thurlow,  who 
seems  himself  clearly  to  have  thought  the  child 
within  the  intention  of  the  testator/  sent  the  case, 

in  consequence  of  some  of  the  above-mentioned  de- 

•  •  • 

cisions,  to  a  court  of  law.  The  Judges  there  were 
unanimously  of  opinion,  that  the  after  bom  child 
came  within  the  description  of  children  living  at  the 
time  of  the  decease  of  H.  C.^  And  this  case  has  not 
only  been  followed,''  but  it  has  even  been  held  that 
such  a  child  shall  be  considered  as  in  existence  to 
his  disadvantage/  So  in  a  late  case  of  a  le^cy  in 
trust  for  all  the  children  of  the  nephew  of  a  testatrix 
*^bom  in  her  lifetime;''  a  child  bom  a  few  months 
after  h^r  death  was  held  to.  come  within  the  descrip- 
tion; bemg  equally  within  the  reason  and  motive 
of  the  gift,  as  in  a  bequest  to  children  livinff  at  a  ^  ^ 
testator's  death.*  t   -  ^  >. 

:  It  is  said  that  if  a  legacy  be  given  to  a  child  iq^  .  ^^' 
ventre  sa  mere,  and  the  woman  is  delivered  of  two 
or  three  children,  the  legacy  is  to  be  divided  among 
them :  but  if  the  gift  were  to  ^*  any''  child  she  might  ^^ 
bring  forth,  that  each  child  might  claim  a  legacy  to 
the  specified  amount.  The  case  also  is  put  of  a 
testator  willing  that  if  the  child  be  a  son  he  should 
have  two  parts  of  the  residue,  and  the  mbthet  one ; 
but,  if  a  daughter,  that  the  mother  should  have  two 

•  CUiiie  V.  Blake,  2  Bra  aSO.  S  'See  Thtlfauson  «.  Woodford,  4 

V^.  J.  67a          *  Ves.  227.    1 1  Ves.  1 12;  «ait2  Vts. 

^  Doe  r.  Clarice,  2  Hi  B.  ^99.  and  B.  369. 

<  Rawlins  9^.  Sawlina,  2  Cox,  425i  •  Trower  v.  Butts,  1  Sim.  and  St. 

Whitelock  v.  Heddon,   1  Bos;  and  181. 
PuU.  243. 
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parts  and  the  daughter  only  one;  and  it  is  said  that 
.  if  the  mother  be  delivered  of  both  a  son  and  a 
daughter,  they  shall  all  tak^  in  proportion ;  the  son 
twice  as  much  as  the  mother,  and  the  mother  twice 
as  much  as  the  daughter.* 

A  bastard,  who  has  acquired  a  name  by  reputa-» 

tion,  may  take  by  the  description  of  the  son  of  his- 

reputed   father;**    and  a*  devise,   therefore,    to  the 

testator's  son  J.  is  good.""    Illegitimate  children  may 

even  take  under  a  general  description,  if  sufficiently 

certain ;  as  if  a  man  gives  a  legacy  to  his  own  or 

another's  *'  children,"  and  it  appears  by  necessary 

implication  that  by  that  word  the  testator  had  only 

illegitimate    children  in    his    contemplation:    such 

.^L^  /  s:..^  ^'children,  if  born  at  the  date  of  the  will,  may  claim."* 

4^.  ^/*.  .y«^  Those  born  afterwards   have  been  held  to  be  ex- 

**^"  ,;C^^cluded  :•  for  ^  bastard,  says  Lord  Coke,  cannot  take 

^•^H)ut  after  he  hath  gained  a  name  by  reputation;  he 

ji.can  take  no  remainder  limited  before  he  be  bom/ 

A^fc^wr >^€«^This  doctrine  proceeds  upon  the  ground  of  uncer- 

1  >>  «^  ^^.tainty  in  the  person  of  the  intended  legatee,  in  the 

^  ^\!^^  ^  C2ise  of  a  bequest  to  an  unborn  natural  child,  de- 

JLs-  >lf/:^0  scribed  solely  as  the  child  of  the  testator;  and  it  is 

/^.  /&'/^«    therefore  become  an  established  rule  of  construetion 

in  such  cases,  that  the  person  of  the  legatee  must^j^ 
certainly  described^  or  be  capal^le  of  being  clearly 
ascertained.  For  this  reason,  Sir  W.  Grant  thought 
■  *  I.I  —  ■ ,  .1      , , ■  ■  ■  ■  *.ki  I  ■  I    11  .■ . 

*  Swinb.  P.  4.  S.20.  and  B.  422.    Bayley  v.  Sndham,  1 

*  Co.  Lit.  3,  h.  Sim.  and  St  78. 

«  Jenk.  6  0ent.  €a.2i.   Lingen's  •  Meitham  t;.  D.  De\^on.  1  P.W. 

Ca.  Dyer,  323.  a.   lUven'  Ca.  1  Atk.  529.  Arnold  v,  Preston,  18  Yes.  288 ; 

I                      410.  and  see  1  Ves.  and  B.  460. 

*  Metham  «f.  D.  Devon.  1  P.  W;  f  Co.  Lit.  3,  h. 
529.    Wilkinson  v.  Adam,  1  Ves. 
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that  if  a  legacy  was  given  to  the  natural  child,  of 
which  a  particular  woman  was  enceinte,  without 
reference  to  any  person  as  the  father,  there  would  be 
no  uncertainty  in  the  bequest,  and  it  would  probably 
be  held  valid.'  And  in  conformity  with  this  opinion, 
in  a  subsequent  case,  where  a  testator  had  givetl  an 
annuity  for  the  education  of  the  child  of  which  A.  M. 
was  then  pregnant ;  Lord  Eldon  decided  the  bequest 
to  be  good ;  and  that  it  was  possible  to  hold,  con- 
sistently with  the  doctrine  of  Lord  Coke,  that,  if  an 
illegitimate  child  in  ventre  sa  mere  was  described  so 
as  to  ascertain  the  object  intended  to  be  pointed  out, 
it  might  take  under  that  description.*"  But  there  is 
a  difference  between  giving  to  the  child  with  which 
a  woman  is  pregnant  generally,  and  as  being  the 
chiki  with  which  she  is  pregnant  by  a  particular 
man ;  and  hence  where  a  testator  gave  a  legacy  to 
such  child  or  children,  if  more  than  one,  as  A. 
might  happen  to  be  enceinte  of  bjf  him;  and  A.  at 
the  date  of  the  will  was  pregnant  of  a  daughter,  who 
was  bom  shortly  after  the  testator's  death:  Sir 
W.  Grant  thought  he  could  not  hold,  without  break- 
ing in  upon  the  rule  laid  dovm  by  Lord  Coke,  that 
(here  was  sufficient  certainty  in  the  description  of 
this  legatee.""  This  decision^  however,  has  beeii 
thought,  in  a  later  case,  to  have  gone  too  far;  and  that 
the  true  doctrine  is,  that  a  legacy  may  be  efil^ctaally 
given  to  a  child  with  which  an  unmarried  woman  is 
pr^nant,  unless  it  be  made  a  condition  precedent  to 
the  gift,  that  the  child  should  actually  be  the  child 
of  a  particular  individual,  as  the  father ;  and  so  that 


■•i* 


'  17Ve8.  532.  and  see  2  RoU.  Ab.  43. 

^  Gordon  r.  Gordon,  1  Mer.  141.         <  Earle  v.  Wikon.  17  Ves.  528. 
Blnndell  r.  Dnnn,  died  1  Mad.  433 ; 
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it  could  not  be  the  testator's  intention  that  the  child 
in  question  should  take  at  all,  unless  ii  were  his 
child.  In  the  case  alluded  to,  a  man  by  his  will, 
reciting  that  he  had  two  natural  children^  and  the 
mothev*  supposed  to  be  then  carrying  a  third  child, 
bequeathed  the  whole  of  his  property  in  E.  to  be 
divided  equally  between  them,  that  is  to  say,  if 
another  child  should  bfe  bom  by  the  mother  of  the 
other  two,  in  the  proper  time,  that  such  child  was  to 
have  one  third  of  such  property  in  £. ;  and  he 
bequeathed  the  whole  of  his  remaining  property, 
after  paying  his  natural  children  as  aforesaid^  to  his 
nephews.  The  mother  of  the  children  was  enceinte, 
at  the  date  of  the  will,  of  a  child,  who  was  born 
abo\it  seven  months  after  the  testator  s  death.  The 
Chief  Baron  Richards,  after  stating  the  above-men- 
tioned doctrine  as  the  result  of  the  former  cases, 
observed,  he  had  therefore  only  to  inquire  whether 
there  was,  in  the  terms  of  the  bequest,  worded  as  it 
waS)  such  a  condition  precedent  annexed  to  it  by 
the  testator,  .as  by  necessary  construction  required, 
that  in  order,  to  .give  effect  to  the  .bequest,  the  child 
must  be  shown  to  be  the  testator's  child,  and  that  he 
meant  to  give  it  only  in  case  the  child  should  be  his ; 
and. that  not  only  by  matter  of  implication  or  argu- 
ment, but  of  clear  illustration.  He  held  that  the 
allusion  of  the  testator  to  the  child,  as  being  one  of 
his  children,  did  not  show  that  he  meant  the  child  to 
take  only  in  case  of  its  being  his ;  nor  did  it  amount 
to  an  assertion  that  the  child  was  his,  or  that  the 
testator  considered  that  he  was  giving  to  it  the 
legacy  solely  as  his  child ;  and  that  as  it  had  been 
described  with  sufficient  certainty  what  child  it  was 
whom  the  testator  meant  as  the  object  of  the  bequ^t^ 
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it  took  an  equal  share  with  each  of  the  other  two 
natural  children  of  the  testator/ 

The  words  child,  issue,  and  the  like,   must  he^,^^^^  ^^^ 
taken  primd  facie  to  mean  legitimate  offspring;**  so*'^  (/^  ^^ 
that  if  there  is  a  bequest  to  children,  and  there  are^/^^.y^x/. 
both  legitimate  and  illegitimate  children  to  answer 
the  description,  the  legitimate  ones  will  take  in  ex- 
clusion of  the   others.*'     And  where    there  was  a  ^ 
bequest  of  the  first  annuity,  that  dropped  in,  to  t 
eldest  child  of  W.  H.;  and  it  was  proved  that  th^^'^^^*-*^  •'^^'^ 
testator  knew  that  W.  H.,  with  whom  he  was  very 
intimate,  was  a  bachelor,  and  had  no  legitimate  child, 
but  had  an  illegitimate  daughter,  and  other  children^ 
who  were  treated  by  him  as  his  children:  it  was 
held  that  the  daughter  was  not  entitled  as  the  eldest 
child  of  W.  H.*^    It  has  been  observed  that  W.  H. 
being  a  single  man,  the  event  of  his  marrying  and 
having  legitimate  children  might  fairly  be  looked  to, 
and  there  was  nothing  apparent  upon  the  face  of  the 
will  which  showed  that  the  testator  meant  by  the 
word  child  to  describe  an  illegitimate  child.*    For 
evidence  is    not    admissible  where  the  convict  is   . 
between  the  two  claims  of  existing  legitimate  and 
illegitimate  children ;  the  will  must  be  taken  to  mean 
the  former/    But  where  there  is  no  legitimate  off-  ^  .^^z^^m..  .^::::l 
spring  to  claim,  evidence  may  be  received  to. show  ^  ^^^^  ^;»^^. 
whom  the  testator  meant  by  the  term  children.  Thus^^^^^L^^ 
where  a  testator  gave  to  his  children  5000/.  each,>  ^j^u..^  ^^ 

•  Etbbs  «f.  Massey,  8  Pri.  22.         .    clearly  thought  to  be  otherwise  in  a  ^^"-^  ^  y^* 
^  1  Yes.  and  B.  462.  devise  by  a  mother  to  her  children. 

•  Cartwright  ».  Vawdrey,  6  Ve«.         *  Godfrey  v.  Davis,  6  Ves.  43. 
530.    Harris  p.  Stewart,  dted  1  Ves.         •  1  Ves.  and  B.  453. 

and  B.  434.     Hart  r.  Durand,   3         ^  Swiunev.  Kennerley,  1  Ves.  and. 
Anstr.  684.   This  was  doubted  in  an     B.  469. 
early  case,   (Mo.  10..  N.  39.)  and 
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and  to  the  mother  of  his  children  6000  rupees ;  and 

died  a  bachelor,  but  left  illegitimate  children,  who 

were  born  at  the  date  of  the  will ;  the  Vice-Chaa- 

cellor  held,  that  evidence  was  admissible  to  show 

the  state  of  the  testator^s  family  when  he  made  his 

will ;  and  taking  that  into  consideration,  he  thought 

the  legatees,  whom  the  testator  must  have  intended 

to  describe,  were  not  the  possible  progeny  of  a  future 

Vv  marriage,  but  existing  persons,  children  already  bom.^ 

^jk^  ^^  _     In  Wilkinson  v.  Adam,*"  the  Judges  seemed  to 

'^^^'H^x'^f  think,  that  where  a  devise  evidently  points  at  ille-. 

^''^*^^7*    gitimate  children,  and  the  words  are  large  enough  to 

include  legitimate  ones,  they  might  both  take  tog^ 
ther ;  but  that  if  it  was  an  established  and  inflexiUe 
rule  that  they  could  in  no  case  take  together  under 
the  description  of  children,  they  would  rather  be 
disposed  to  say,  in  the  case  before  them,  that  legitin 
mate  children  could  not  take,  notwithstanding  the 
generality  of  the  words,  than  that  illegitimate  children 
should  be  excluded,  to  the  disappointment  of  the  clear- 
and  manifest  intention  of  the  testator.  Lord  Eldon, 
however,  said  it  would  be  very  difficult  to  persuade 
him  that  legitimate  and  illegitimate  children  coul4 
take  under  the  same  description. 


II.  Some  few  persons,  by  the  comn^on  law,  are 
incapable  of  taking  a  legacy.  Thus  all  traitors  are 
^aid  to  be  subject  to  this  disability.''  A  bequest  to 
a  bankrupt  belongs  to  his  assignees,"^  if  left  to  him 

before  his  certificate  has  been  allowed  by  the  Lord 

-■-'---■  *■ 

•  Beachcroft&.Beachcroft^  iMad.  excluded  makers  of  wills,  heretics^ 
430.  Lord  Woodhouselee  v.  Dalr  &c.  &c.  see  S\vinb.  P.  5.  Touch, 
rymple,  2Mer.419.  414.    Godolph.  86. 277- 

»»  1  Ves.  and  B.  422.  ^  Toulson  p.  Grout,  2  Ver.  432. 

•  %  Bl.  Com.  612.     Tli^  civil  law 
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Chancellor,  notwithstanding  it  may  have  been  signed 
by  the  creditors  and  commissioners,''  and  been  de- 
layed in  consequence  of  a  petition  that  is  afterwards 
dismissed ;  unless  the  proceeding  to  stay  the  cer- 
tificate was  without  foundation,  and  merely  for  that 
parpose.*"  And  if  a  legacy  is  given  to  a  bankrupt 
upon  a  contingency,  which  does  not  happen  till  after 
he  has  obtained  his  certificate,  it  will  belong  to  his 
s^signees;""  provided  the  contingent  interest  is  such 
as  may  be  assigned  or  released.^  *. 


The  express  provisions  of  the  legislature  have 
also  in  a  few .  instances  created  a  disability  as  to 
legacies.  Thus  all  children  or  persons  sent  beyond 
seas  to  be  instructed  in  the  popish  religion,  or  to 
reside  in  any  religious  house,  are  disabled  and  made 
incapable,  as  to  themselves  only,  to  inherit,  pur- 
chase, take,  have,  or  enjoy  any  land^  or  tenements, 
legacies  or  sums  of  money,  within  the  realm  of 
England,  until  they  conform  themselves  and  take 
the  oath  prescribed/ 

All  persons  after  having  been  a  second  time  con- 
victed in  a  court  of  justice  of  having  denied  the  Trinity, 
or  the  truth  of  the  Christian  religion,  or  the  divine  au-* 
thority  of  the  scriptures,  were  also  rendered  incapable 
of  any  legacy  or  deed  of  gift/  But  the  more  liberal 
and. enlightened  spirit  of  modern  times  has  caused  the 


•  Tudway  ».  Bourn,  2  Burr.  716, 

*  Ex  parte  Ansell,  19  Ves.  208. 

<  H^den  0.  Williamson,  3  P.  W. 
132.  Brandon  v.  Brandon,  3  Swanst. 
312.  2  Wils.  C,  C.  14.  Contra  Ja- 
cobMm  V.  WiUiams,  1  P.W.  382. 
]£q.Ab.54.  GUb.  £q.  R.  144.  See 
6  Geo.  IV.  16.  63. 

'  See  Moth  0*  Frome,  Ambl.  394. 


•  2  Ja<;.  I.  4.  6.  3  Jac.  I^  5.  16. 
The  act  of  3  Car.  I.  2.  (3.)  which 
is  i9uch  to  the  same  pnrpose,  seems, 
in  effect  repealed  by  31  Geo.  ni. 
32.  4.  See,  on  the  acts  affecting 
Roman  Catholics,  Mr,  Butler's  note 
ta  Co.  Lit.  391,  a.  Burn.  £.  L^ 
Popery. 

f  9  a^d  10  W.  lU-  33. 


7i^  CAPACITY    OP   PHRSONB  TO 

removal  of  some  of  the  legislative  disqualifications ; 
and  this  act,  as  far  at  least  as  regards  persons  denying 
the  Trinity,  is  repealed/ 

Artificers  going  abroad  to  exercise  their  trade, 
or  who,  being  abroad,  should  not  return  within  six 
months  after  warning  given  them,  were  rendered 
incapable  of  taking  any  legacy,  or  being  an  executor 
or  administrator.^   This  is  now  also  repealed.*" 

.Persons,  again,  in  certain  official  situations,  and 
others,  not  taking  the  oaths  of  supremacy  and  alle- 
giance, or  the  sacrament,  in  the  manner  prescribed, 
are  declared  upon  conviction  in  a  court  of  justice  in- 
capable of  any  legacy  or  deed  of  gift/  The  annual 
indemnity  acts,  which  are  prospective,''  seem  to  render 
these  disqualifi.cation&  of  little  moment. 

Two  species  of  in^capacity  actually  in  force 
remain  to  be  noticed.  First,  for  putting  an  en<}  to 
doubts  that  had  arisen  who  were  to  be  deemed  legal 
witnesses  to  the  execution  of  wills  under  the  statute 
of  frauds,  it  is  enacted,  that  if  any  person  shall 
attest  the  execution  of  any  will  or  codicil,  to  whom 
any  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
appoUitment,  of  or  affecting  any  real  or  personal 
estate,  except  charges  on  land  for  payment  of  debts^ 
shall  be  thereby  given,  such  device,  legacy,  &c.  shall, 
so  far  only  as  concerns,  such  person  attesting  the 
execution  of  such  will  or  codicil,  or  any  person 
claiming  under  him,  be  utterly  null  and  void.^  The 
express  v^ords  of  this  enactmei^t,  it  has  been  held, 
are  not  restrained  by  the  preamble  of  the  statute,  so 


^  53  Geo.  m«  160.    Bxtended  t^     Geo.  I.  13.  S.  8.  \7. 
Iieland^  57  Qeo.  Ulr  70.  «  In  the  matter  of  SteaTCBSOD, 

*  5  Geo.  f.  27.  3.  ^B.  andC.  34. 

*  5  Geo,  IV.  97*  ^  25  Geo.  II.  6.  1. 

*  25  Oar.  11.  2.  £^  Test  Aet.  1 


2ndly.  It  is  enacted  by  the  last  mortmain  act,^ 
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that  a  legacy  given  to  a  subscribing  witness  of  a  wilU 
where  the  testator  has  no  real  estate,  is  void.*  ►  <^  >^ 

that  no  lands  or  tenements,  or  money  to  be  laid  out.^^  a^^^ 
thereon,  shall  be  given  for  or  charged  with  any  cha-^'^'^ 
ritable  uses  whatsoever,  unless  by  deed  indented,, 
executed  in  the  presence  of  two  witnesses  twelve 
calendar  months  before  the  death  of  the  donor>  and 
enrolled  in  the  Court  of  Chancery  within  six  montha 
after  its  execution,  (except  stocks  in '  the  publior 
funds,  which  may  be  transferred  six  months  previqua 
to  the  donor's  death,)  and  unless  such  gift  be  made 
to  take  effect  immediately^  and  be  without  power  of 
revocation  or  reservation  for  the  benefit  of  the  donor ;, 
and  that  all  other  gifts  shall  be  void. 

A  charity  has  been  defined  to  be  a  gift  to  a 
general  public  use,  which  extends  to  the  poor  as  well 
as  to  the  rich.''  The  preamble  to  the  statute  of 
Elizabeth  regarding  eharitable  uses,"^  specifies  as 
such,  gifts  for  relief  of  aged,  impotent,  and  poor 
people ;  for  maintenance  of  sick  and  maimed  soldiers, 
and  mariners,  schools  of  learning,  free  schools,  and 
scholars  in  universities ;  for  repair  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks,  and  high-r 
ways ;  for  educatidn  and  preferment  of  orphans,  and 
mairriages  of  poor  maids;  for  maintenance  of  houses  of 
correction ;  for  support  and  h^lp  of  young  tradesmen^ 
hsmdicraftsmen,  and  persons  decayed ;  for  reUef  or 
redemption  of  prisoner^  or  captives,  s^nd  for  aid  or 
^ase  of  aniy  poor  inhabitants  in  payment  of  levies  and 

•  Leestf.Sumineragill,  17Ve8.508.  put  upon  them  as  prevented  their  ' 

^  9  Qw.  U.  36.    See  on  the  for-  ha^nf(  effect.   Ambl.  156  3  and  wt 

mer  mortmain  acts,  Wilm.  9.    Lord  1  Ed.  487.  512. 

Haidwicke  sud  it  was  a  reproach  to         *  Ambl.  652. 

the  law  that  such  conitruction  was         *  43  Eliz.  4. 
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taxes.  The  signification  of  charity  in  courts  of 
equity  is  derived  chiefly  from  this  statute,  and  those 
purposes  are  considered  charitable  which  the  statute 
enumerates,  or  which  by  analogies  are  deemed  within 
its  spirit  and  intendment/  Hence  devises  for  the 
benefit  of  hospitals,  or  poor  of  parishes;^  for  im* 
provement  of  cities,""  as  for  bringing  water  for  the  use 
of  the  inhabitants;"^  and  for  preaching  a  sermon  on 
a  certain  day,  keeping  the  chimes  of  a  church  in 
repair,  and  singing  psalms,*  have  been  held  charitable 
uses  and  void.  So  where  a  testator,  after  reciting 
that  he  had  at  great  labour  and  expense  raised  a 
freehold  botanic  garden  at  S.,  and,  not  having  any 
relations,  was  desirous  of  devising  and  bequeathing 
all  his  freehold  estates,  and  all  the  residue  of  his 
stock,  funds,  and  persona)  estate  to  trustees  to  main- 
tain and  improve  the  collection  of  plants,  &c. ;  and 
Mrished,  if  occasion  required,  that  the  garden  might 
be  enlarged  by  tsjcing  in  part  of  bis  ground  adjoining, 
and  the  collection  of  plants  increased,  as  he  trusted 
it  would  be  a  public  benefit;  and  then  proceeded  to 
devise  the  garden  and  land  adjoining,  and  all  the 
rest  snd  residue  of  his  real  and  personal  property  to 
trustees,  giving  special  directions  as  to  the  manage- 
ment of  the  gardens :  the  Lord  Chancellor  thought 
that  upon  the  expression  of  the  testator,  that  he 
trusted  it  would  be  a  public  benefit,  he  might  ven- 
ture to  declare  the  disposition  void/  In  a  case  also 
in  which  a  man  bequeathed  an  annuity  of  101.  per 
annuiji  out  of  land  to  a  minister  to  preach  a  sermon 


•  9  Yes.  405.    I  Swanst.  297. 308.  «  Howse  r.  Chapman,  4  Yes.  542. 

1  Cox,  317.   3  Mer.  19.  2  Sim.  and  *  Jones  v.  Williams,  AmU.  651, 

St.  76.   ^  •  Tuner  v.  Ogden,  1  Cosl,  316. 

^  Att.  Gen.  r.  Ward,  3  Yes.  327.  ^  Townky  v.  Bedwell,  6  Yes.  194^ 


TAKB  BY    WILL. 


75 


<mce  a  year  to  his  memory,  to  keep  his  tombstone  ia 
repair,  and  the  inscription  thereon,  and  upon  the 
stone  against  the  wall,  and  21.  per  annum  to  the  clerk, 
and  22.  more  to  the  sexton,  for  ever;  with  4/.  pet  annum 
to  the  mayor  and  corporation  of  A.  for  managing 
and  keeping  accounts  thereof :  Lord  Hard wicke  held 
the  annuities  to  the  minister,  clerk,  and  sexton  char 
ritable  uses,  and  void,  as  well  as  the  4L  per  annum 
to  the  corporation  as  attendant  on  them.*"  But  a 
bequest  to  erect  a  monument  in  a  church  to  the 
testator's  memory  is  not  a  charitable  use;"  and 
where  thexe  was  a  grant  of  lands  in  trust  perpetually 
to  repair,  and  if  need  be  rebuild,  a  yault  and  tomb 
standing  on  the  land,  and  permit  the  same  to  be 
used  as  a  family  vault  for  the  donor  and  her  family: 
the  Court  thought  that  as  far  as  concerned  the 
grantor's  own  interment  it  was  not  a  charitable  use, 
but  inasmuch  as  it  was  for  her  family  it  might  be  so 
considered;'' 

In  consequence  of  the  above-mentioned  statute 
all  bequests  to  charitable  uses  of  money  charged 
«pon,^  or  to  arise  by  the  sale  of  land  ;•  whether  free- 
hold or  copyhold,^  and  whether  specifically  given,, 
or  included  only  in  a  general  residuary  clause;^  of 
money  doe  on  mortgage/  as  on  turnpike  tolls,'  or 


•  Durour  v.  Motteux,  1  Ves.  320. 

*  Lowndes  on  Legacies,  205, 
ctOag  Afottish  9.  President  of  the 
Asylum,  M.  S. 

'  Doe  n.  Pitcher,  3  M.  and  S.  407. 
&TaiiBt.  S59;  and  see  Gravenor  e. 
UaUum,  AmbL  64d. 

*  Hone  V  Medcraft,  1  Bro.  26  L 

•  14  Ves.  541.  Att.  Oen.  v.  Lord 
Weymouth,  AmbL  20.  1  OolL  Jnr. 
433.    Att.9.Wtfd,3Ve8.327. 

''  Arnold  v.  €3iapman,  1  Yes.  lOS. 
Doe  ff.  WatertODi  3  B.  and  A.  149. 


»  Att.  Gen.  v.  Graves,  Amb.  165, 
Att.  Gen.  v,  CaMweH,  id.  635.  Att. 
Gen,  V.  En  Winehdlsea^  3  Bro.  374. 
2  Cox,  364.  Paice  ».  Archb.  Can- 
terbury, 14  Ves.  364.  Jolmston  v. 
Swann,  3  Mad.  457: 

1"  Att.  Gen.  v.  Caldwell,  AmbL 
635.  Att.  Gen.  v.  Meyrick,  2  Ves. 
44.  Howse  v.  Chapman,  4  Ves.^2. 
Pickering  t*.  Lord  Stamford,  1  Ves. 
J.  272. 

<  Knapp&.  Williams,  4  Ves.  430, ». 
Hows>e  V.  Chapman,  id.  542. 
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secured  by  assignment  of  poor  rates  and   county 

rates ;'^  of  navigation  shares;^  of  leaseholds,""  as  a 

lease  from  the  Crown  of  the  right  of  laying  mooring- 

chains  in  the  river  Thames;''  have  been  held  void. 

So  where  estates  were  conveyed  in  trust  to  sell,  and 

pay  a  certain  sum  to  A.  his  executors,  &c.  after  the 

decease  of  the  survivor  of  A.  and  two  other  persons ; 

another  sum  to  the  executors  of  A. ;  and  a  third  sum 

to  such  person  as  B.  should  appoint,  who  appointed 

it  to  A. ;  and  A.  by  will  bequeathed  all  his  real  and 

personal  property  upon  trust  to  sell,  and  convert 

into  money,   and   after   satisfaction  of   debts  and 

legacies,  to  pay  the  residue  of  the  money  to  arise 

from  the  real  and  personal  estates  to  his  wtfe ;  and 

she  by  her  will  gave  the  remainder  of  her  property, 

after  paying  debts  and  legacies,  to  charitable  uses : 

it  was  held  that  the  sums,  not  having  been  raised  at 

her  death,  continued  an  interest  in  land,  and  did 

not  therefore  pass  to  the  charities.* 

It  is  equally  clear  that  all  bequests  of  mere  per- 
sonal estate  to  be  laid  out  or  invested  in  real 
property,'  as  a  gift  of  5002.  to  be  applied  towards 
the  discbarge  of  a  mortgage  on  a  chapel,*  are  within 
the  statute,  and  void. 

With  regard,  however,  to  personal  bequests  to  be 
laid  out  in  land,  the  act  has  been  held  only  to  apply, 
where  the  fund  must,  according  to  the  terms  of  the 
will,  be  so  laid  out  at  all  events.  For  where  J.  N« 
by  his  will  desired  his  executors  to  settle  and  secure 


•  Flndi  V.  Squint  10  Yes.  41.  Swaan,  3  Mad.  457. 

•  Howse  V.  Chapman,  4  Vcs.  642'.  *  f^egus  ».  Coulter,  Ambl.  367. 

•  An.  Oen.  V.  Grayes,  Ambl.  155.  •  Att.  Gen.  v.  Harley,  5  Mad.  321. 
1  Coll.  Jur,  448.  Att.  Gen.  v.  Tom-  '  Att.  Gen.  ».  Bowles,  3  Atk.  807. 
kins,  Ambl.  216.  Shanley  p.  Baker,  2  Yes.  547.   Alt.  Gen.  v.  Tyndallv 
4  Yes.  732.    Paice  p.  Archb.  of  Can-  Ambl.  614.     2  Ed.  207. 
tcrbury,   14  Yes.  364.    Johnston  r.  <  Corbyn  v.  French,  4  Yes.  418^ 
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by. purchase  of  inheritance,  qr  otherwise^  as  they 
should  be  advised,  out  of  his  personal  estate,  an  an- 
nuity of  602.  to  be  distributed  among  the  poor  people 
of  L. :  Lord  Hardwicke  thought  if  it  had  rested  oh 
the  first  words,  the  devise  had  been  clearly  void; 
but  as  the  disjunctiye  left  to  the  executors  two 
methods  to  do  a  particular  thing,  the  one  lawAll  aAd 
the  other  not,,  the  lawful  one  should  be  pursued  and 
take  efiect  *^  and  he  accordingly  decreed  the  gift  to 
be  valid/  In  this  respect,  indeed,  his  Lordship, 
who  had  to  decide  the  first  cases  that  occurred  after 
the  passing  of  the  act^  seems  to  have  carried  his 
diBtinctioris  to  some  nicety.  Thus  where  a  testator 
gave  certain  parts  of  his  estate  to  be  applied  in  the 
clothing  and  educating  of  twenty  poor  boys;  and 
directed  such  parts  to  be  invested  in  the  funds  until 
ike  whole  could  be  laid  out  in  a  purchase  of  lands 
to  the  satisfaction  of  the  governor  and  trustees  (whom 
he  appointed),  which  lands  were  directed  to  be  pur- 
chased in  the  names  of  the  trustees,  and  the  in- 
terest and  profits  and  rents  of  such  parts  of  his 
estate  cr  the  lands  to  be  purchased  therewith  to  be 
applied  in  clothing  the  boys :  Lord  Hardwicke 
thought  there,  was  room  to  construe  this  bequest 
with  a  discretionary  power  in  the  trustees  to  lay  out 
the  money  one  way  or  other,  either  in  lands  or  in  the 
funds.^  But  in  a  case  in  the  same  year,  where  a  man 
by  bis  will  gave  his  debts^  securities,  and  ready  money 
to  trustiees  in  trust,  till  they  could  purchase  land,  to 
pay  the  interest  of  I20Z.  to  the  poor  of  H.,  and 
willed  that  the  trustees,  as  soon  as  they  could  meet 

•  Soreiby  r.  HoUins,  1  Coll.  Jur.     Hutton.  14  Yes.  S^-^^i^^^j-^^-^ 

439.     9   Mod.   221.    Bum,   E.  L.  ^'^^flraimetTS.  "GnSmett '  AmbU 

Mortmam;  and  see  3  Yes.  144.  Att.  210.     1   Coll.  Jur.  454.     1  Diek. 

G«n.#.Hartle7,4Bro.412.  Curtucf.  261. 
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witji  a  suitable  purcbase,  should  lay  out  1201.  in 
laii()8  of  inheritance,  to  be  restied  in  them  foi^  erer  in 
trust,  &;c. :  Sir  T.  Clarke  thought  the  bequest  void, 
for  tiiat  he  would  not  go  further  than  Grhnmett  v. 
Grimmett/  And  in  a  subsequent  case,  where  a  tes« 
tatrix  gave  600/.  to  be  laid  out  in  the  purchase  of 
land  as  soon  as  could  be  after  her  decease,  and  until 
an  eligible  purchase  could  be  made,  to  be  placed  out 
at  interest  by  her  fliend  C.  whom  she  appointed  trns*^ 
tee  for  the  purpose  of  receiving  and  placing  out  the 
same  tmtil  a  purchase  cocdd  be  made ;  and  upon  trust 
as  soon  as  he  could  meet  with  lands  suitable  fw  the 
purpose  to  purchase  them:  the  Court  held  the  be- 
quest contrary  to  the  statute;  and  Lord  Commis- 
sioner Eyre  observed,  the  ca«e  of  Grimmett  v.  Grim- 
tnett  stood  upon  so  vMch  nicety  that  it  was  not  pro* 
per  to  extend  it  wfaeare  every  part  of  the  circumstances 
of  that  case  did  not  occur:  that  the  principal  case 
was  distinguishable  from  it  in  this,  that  the  primiary 
destination  of  the  fund  wajB  very  clearly  the  purchase 
of  land ;  and  therefore,  whatever  mi^t  be  the  autho-» 
lity  of  Gkimmett  v.  Grimmett,  it  did  not  strictly 
apply.*^  And  where,  a  testator  gave  the  residue  of  his 
personal  estate  for  the  endowment  of  two  schools, 
and  recommended  his  trustees  to  lay  out  the  money 
when  collected  in  land ;  it  was  held  that  the  word 
**  recommend,"  being  imperative,  left  the  trustees  no 
discretion,  and  the  bequest  was  therefore  void."" 

Again,  Lord  Hardwicke  decided  that  a  bequest 
for  erecting  or  building  a  school-house  or  hospital 
was^  not  contrary  to  the  intent  of  the  statute ;    for 


•'  English  v.6rd>  High,  on  Mtmn.      1  Ves.  J.  548.   4  Bro.  67. 
82.  «  Kirkbank  v.  Hudson,  7 1^  212 ; 

*>  Grieves  v.  Case,  2  Cox,  301.     aBdseeDoer.Wrighte,2B.&A.7iO. 
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they  might  be  built  on  ground  hired  or  given  for  the 
purpose,  if  such  could  be  procured  within  a  re^on- 
able  time.''  But  this  doctrine  has  been  long  over- 
mled,  and  it  seems  now  clearly  settled,  that  a 
direction  to  erect  or  build  must  be  taken  to  mean 
that  land  shall  be  bought;  and  the  bequest  will 
therefore  be  void,  unless  the  testator  himself,  by  bis 
will,  manifests  his  purpose  to  be  sufficiently  answered 
by  the  land  being  acquired  otherwise  than  by  pur- 
chase.^ Nor  is  it  sufficient  that  there  happens  to  be 
a  vacant  piece  of  ground  belonging  to  the  parish  or 
town  for  whose  benefit  the  hospital  or  school  is  to 
be  built,  if  the  will  does  not  point  at  it;^  nor  that 
land  has  been  actually  offered  to  be  given  by  others 
for  that  purpose.*^  Thns  where  a  man,  after  be- 
queathing a  sum  of  money  to  build  alms-houses, 
gave  the  remainder  of  his  property  for  the  use  of  a 
certain  orphan  school,  under  the  direction  of  the 
committee  of  that  school,  provided  they  would  fur- 
nish a  piece  of  ground  near  the  school  to  build  the 
alms-houses  upon;  and  the  committee,  in  their 
information,  offered  to  give  the  ground ;  the  bequest 
was  held  void.""  But  where  a  man  by  his  will, 
reciting  that  it  was  his  wish  that  a  school  should  be 
erected  at  O.,  and  an  asylum  at  M.,  under  the  ma- 
nagement of  trustees,  gave  20,000^.  in  trust  to  the  said 
trustees,  to  each  of  the  charities ;  but  directed  that 
the  monies  should  not  be  applied  in  the  purchase  of 


•  Vanghan  v.  Faner,  2  Yes.  182.  Foy,  1  Ck>x,  163.   3  Bro.59d,  ehed. 
CSantwell  o.  Baker,  id.  cited.    Att.  Chapman  v.  Brown,  6  Yes.  404. 
Gen.  V.  Bowles,  3  Atk.  807.    2  Yes.  «  Att.  Gen.  v,  Jlyde,  Ambl.  761. 
W7.  lBro.444,  N.    2  Dick.  518. 

*  8  Yes.  191.    9  Yes.  641.  644.  *  Att.  Gen.  v.  Nash,  3  Bro,  688. 
3  Mad.  312.    Pelham  v.  Anderson,  •  Att.  Gen.  v.  Davies,  9  Yes.  635. 
2Ed.296.    1  Bro!  444,  N.    Foyv. 
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lauds  or  the  erection  of  buildings,  it  being  his  ex* 
pettatioil  that  other  persons  would,  at  their  expense^ 
purchase  lands  and  buildings  for  those  purposes; 
and  by  a  codicil  willed  that  the  sums  so  given  should 
continue  in  the  house  or  firm  at  O.  during  the 
articles  of  partnership,  and  for  such  longer  time  as 
his  executors  considered  the  principal  and  interest 
secure,  for  the  benefit  of  the  charities,  it  being  his 
will  that  the  interest  of  the  sums  should  be  paid 
annually  to  the  trustees  of  the  said  charities ;  and  by 
a  subsequent  codicil  revoked  a  devise  of  a  certain 
close,  it  being  his  intention  to  appropriate  it  for  the 
building  of  the  school :  the  Vice-Chancellor  held 
that  the  charities  must  be  established.* 

A  bequest  of  the  dividends  and  proceeds  of 
certain  stock  to  be  applied  for  and  towards  esia^ 
blishing  a  school  in  the  parish  of  B.  was  held  good| 
as  the  master  might  teach  in  his  own  house,  or  in  the 
church.^  And  where  a  testator  directed  his  executors 
to  invest  a  certain  sum  in  the  funds,  and  apply,  the 
dividends  in  payment  of  the  expenses  of  providing  a 
proper  school-kousey  &c. :  the  Vice-Chancellor  thought 
a  school-house  might  be  hired,  and  that  the  intent  of 
the  testator  might  be  executed  without  necessity  for 
the  purchase  of  land.^  But  where  a  testator  gave  all 
his  real  and  personal  estate  to  trustees,  with  direc- 
tions that  a  commodious  and  proper  house  should 
be  taken  by  them  in  the  town  of  B.,  upon  lease  or 
otherwise,  as  a  school  for  the  children  and  grand- 
children of  his  relations,  (whom  he  named,)  and  also 
for  such  other  children  as  his  trustees  should  think 
fit,  the  foundation  to  be  under  the  visitation  of  the 


•  Hen8hawv.Atkin8on,3Mad.d06«     526.    2  Cox,  387. 

^  Att.  Gen.  v.  Williams^  4  Bro.         *  Johnston  v.  Swan,  3  Mad.  457. 
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mayor  of  B.,  and  the  inscription  of  the  founder's 
name,  &c.  over  the  door:  Lord  Loughborough  thought 
there  was  no  doubt  the  testator  meant  a  permanent 
establishment,  and  was  trying  to  evade  the  statute ; 
and  accordingly  declared  the  disposition  void  as  far 
as  it  went  to  establish  a  charity  for  general  purposes, 
although  it  was  good  as  long  as  the  school  was  to 
be  kept  open  for  the  children  and  grandchildren  of 
the  relations/ 

The  corporation  of  Queen  Anne's  Bounty  were 
enabled,  upon  their  establishment,^  to  take  real  or 
personal  estate  given  by  will;  but  after  the  passing, 
of  the  mortmain  act  a  legacy  to  that  charity  was 
held  void,  as  the  corporation  are  bound  by  their 
rules  to  lay  out  their  donations  in  the  purchase  of 
land/  By  an  act,  however,  of  his  late  Majesty,^ 
reciting  the  above-mentioned  section  of  the  statute 
of  Anne,  and  that  the  beneficial  effect  and  operation 
of  it  had  been  considerably  obstructed  and  retarded 
by  the  mortmain  act,  it  was  enacted,  that  so  much 
of  the  said  statute  of  Anne  as  therein  recited  should 
be  and  remain  in  full  force  and  effect  notwithstanding 
the  mortmain  or  any  other  act  or  law  to  the  con- 
trary. Lands  also,  not  exceeding  five  acres,  or  any 
goods  or  chattels  not  exceeding  500/.^  may  be 
giv^i  by  deed  or  will,  executed  three  calendar 
months  before  the  death  of  the  grantor  or  testator, 
to  any  body  politic  or  corporate,  or  other  persons, 
for  or  towards  erecting,  rebuilding,  repairing,  pur- 
chasing, or  providing  any  church  or  chapel  where 


■  I 


■  Bhndford  p.Thackerell,  2  Ves.  J.  636.    1  Dick.  392 ;   and  see  Oray:- 

23ft.    4  Bro.  394.  son  v.  Atkinson,    I  Coll.  Jur.  448. 

^  2  &  3  Anne,  11.4.  Mid<fleton  v.  Clitherow,  3  Yes.  734. 

*  Widmore  r.  Woo^ffe,  Anibl.  *  43  Geo.  ffl.  107- 
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the  liturgy  and  rites  of  the  church  of  England  are 
used,  or  any  mansion-house  for  the  residence  of  any 
minister  officiating  in  any  such  church  or  chapel ;  or 
for  the  out-buildings,  offices,  church-yard  or  glebe : 
provided  that  no  more  than  one  such  gift  or  devise 
shall  be  made  by  any  one  person :  and  if  any  such 
gift  OF  devise  shall  exceed  five  acres  or  500/.  it  shall 
be  good  to  that  extent;  and  the  Lord  Chancellor^ 
upon  petition,  may  make  an  order  for  reducing  every 
such  gift  or  devise  within  the  limits,  and  allotting  the 
five  acres  and  such  specific  goods  and  chattels  as  in 
bis  judgment  shall  be  most  convenient/ 

By  charter,  1  £d.  III.  the  king  granted  lo  the 
city  of  London  liberty  to  devise  lands  in  mortmain, 
as  was  used  in  time  past ;  ^  and  the  statute,  it  haa 
been  said,  does  not  affect  this  privilege.""  But  it  is 
clear  the  custom  is  confined  to  lands  within  the  city."^ 
The  Bath  Infirmary  also,  by  an  act  of  his  late 
Msgesty,  is  enabled  to  take  lands  in  mortmain  not 
exceeding  1000/.  a  year/ 

There  is  nothing  in  the  statute  of  Geo»  II.  pro^ 
hibiting  the  giving  personal  estate  to  a  charity, 
provided  it  is  not  to  be  laid  out  in  land ;  and  mere 
legacies  to  charitable  uses  are  valid/  In  a  residue^ 
therefore,  bequeathed  to  charities,  although  a  leaae^ 
hold  house  can  not  pass,  those  fixtures  will»  which 
the  testat<»r  had  a  right  to  remove^*    If  a  large  pei> 


»4a6eo.m.  108. 

k  Com.  Dig.  London,  N.4. 

'  Bac.  Ab.  Customa  of  Lon.  A. 

'  Middleton  &.  Cator,  4  Bro.  409. 

•  Makeham  &.  Hooper,  High,  on 
Moitm.  addenda,  50.  4  Bro.  153. 
Ld.  Hardwicke*s  deciiion  to  the  con- 
trary, Mogg  V.  Hodges,  1  Coll.  Jur. 


442.  2  Yea.  52,  waa  on  another 
statute.  See  as  to  other  insthationai. 
High,  on  Mortm.  155. 

'  1  Coll.  Jur.  440  3  and  see  Att. 
Gen.  p.  Clarke,  Ambl.  422.  Bishop 
of  Hereford  v.  Adams,  7  Ves*  3M. 

V^aitetf.Webb,  6Mad.  71. 
ff  Johnston  p.  Swi^m^  3  Mad.  457- 
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sonal  estate  is  left  to  trustees  for  a  charitable  use, 
which  they  direct,  and  there  is  no  occasion  to  come 
to  a  court  of  equity  for  direction,  there  is  nothing  in 
the  statute  restraining  the  trustees  from  laying  out 
that  in  land ;  because,  by  the  express  proviso,  all  pur- 
chases to  take  effect  in  possession  are  good ;  which, 
says  Lord  Hardwicke,  is  a  matter  that  may  perhaps 
Want  a  remedy/ 

A  bequest  to  be  laid  out  on  land  already  in  mort« 
ttikin  is  valid :  for  the  object  of  the  statute  was  tof 
prevent  new  acquisitions  in  mortmain;  and  land 
already  in  that  state  may  be  meliorated  (contrary  in- 
deed to  the  opinion  of  Lord  Northington*")  to  any 
extent  by  building  upon  it,  or  in  any  other  manner/ 
Legacies,  therefore,  to  repair  churches  or  chapels ; ' 
for  repairing  or  building  new  parsonage  houses  on 
the  glebe  ;^  or  for  repairing,  rebuilding,  &c.  certain 
houses  effectually  given  by  the  testator  in  his  lifetime 
as  alms-houses,'  have  been  held  good. 

When  there  is  a  gift  of  personal  property  con** 
nected  with  and  for  the  same  purposes  as  a  devise  of 
land,  which  is  void,  the  bequest  will  not  fail  if  it  can 
be  applied  separately,  and  independent  of  the  void 
devise,  to  purposes  substantiaUy  consistent  with  the 
intention  of  the  testator.  Thus,  where  A.  devised  a 
house  to  tirostees,  in  tmst^  to  deposit  in  the  house  (of 
the  use  of  the  Welch  charity  school,  all  the  religioni 


ill  <  ■■ 


•  2  Ves.  188.  •  Glubb  tf  Att.  Gen.  Ambl.  373. 

»  2  £d.  213.    Ambl.  616.  Brodie  v.  D.  Chaadoi,  1  Bro.  444.  N. 

«  3  Bro.  594.  N.  Belt's  ed.  4  Ves.  Att.  Gen.   v.  Bisliop   of   Chester, 

428.  1  Bi'o.  444.     Att".  Gen.  v.  Munby, 

'  Toiidi.  41S.    Att.  Gen.  r.  Rnf-  1  Mer.  346. 

per,  2  P.  W.  125.    Harris  ^  Barnes,  '  Att.  Gen.  v.  Parsons,    S  Yes. 

AmM.  6Sh   Att  Gen.  e.  Bishop  of  186i 
Oxford,  1  Bro.  444.  N. 
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books  she  might  have  at  the  time  of  her  death,  and 
for  that  purpose  to  permit  her  servants  to  live  in  the 
house,  directing  that  they  should  live  there  during 
tiieir  lives,  notwithstanding  the  books  might  be  given 
aviray  or  otherwise  disposed  of,  for  the  purposes  of 
the  charity;  and,  after  reciting  that  there  might  be  at 
her  death  several  religious .  books  bought  with  the 
contributions  of  other  persons,  bequeathed  to  her 
trustees'  all  such  books,  and  all  the  rest  of  her  per- 
sonal estate,  on  trust,  to  dispose  of  for  the  use  of  the 
Welch  circulating  charity  schools,  and  for  the  in- 
crease of  Christian  knowledge  and  promoting  religion, 
in  such  manner  as  the  trustees  should  think  proper 
and  conducive  to  charitable  purposes,  and  moreover 
to  purchase  new  books,  &c. ;  and  in  the  mean  time 
should  deposit  all  the  said  books,  &c.  in  the  said 
house  allotted  for  the  keeping  and  care  thereof: 
Lord  Eldon  thought  the  testatrix's  object  was  not 
necessarily  to  be  executed  in  the  house^  and  that 
there  was  enough  in  the  will  to  give  the  personaVpro- 
perty  to  charitable  purposes  conneCteiJ  with  the  plan 
of  promoting  Christian  knowledge ;  and  directed  a 
scheme  to  be  proposed,  as  far  as  reasonably  and  pro-: 
perly  might  be  to  that  species  of  charity,  which 
appeared  to  have  been  in  the  contemplation  of  the 
testatrix  at  the  time  of  making  her  will,  denominated 
the  Welch  Charities.' 

If  however  the  personal  bequest  is  so  connected 
with  the  devise  as  not  to  be  applicable,  consistent 
with  the  intention,  but  as  accessary  to  the  devise,  it 
will  be  void.    As  where  there  Was  a  devise  of  certain 

houses  as  alms-houses;   a  bequest  of  personal  pro* 

■  -  -  — 

*  Att.  Gen.  v.  Stepney,  10  Ves.  22;  and  see  BUmdford  r.  ThackereU, 

2  Vei.  J.  238. 
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perty  for  the  benefit  of  the  poor  inhabitants  of  them 
was  held  void  :  for  there  was  not  sufficient  to  show 
any  object  of  the  testator  independent  of  or  beyond 
the  endowment  of  the  alms-houses ;  to  apply  the 
fond  otherwise  than  to  the  poor  inhabiting  them 
would  be  contrary  to  the  intention,  and  the  bequest 
must  therefore  fail  with  the  object  to  which  it  was 
attached/  And  where  a  testatrix  gave  all  the  re- 
sidue of  her  estate  and  effects  for  building  or  pur-< 
chasing  a  chape),  and  requested  if  any  overplus 
should  remain  after  it  was  built  it  was  to  go  towards 
the  support  of  a  gospel  minister,  not  to  exceed  20/. 
per  annum;  and  if  any  further  overplus  should  re^ 
main,  the  same  to  be  laid  out  in  charitable  uses,  as 
her  executors  should  think  proper:  the  Master  of 
the  Rolls  was  clearly  of  opinion  the  testatrix  meant 
a  minister  in  that  chapel,  which  she  intended  to  be 
purchased;  and  declared  the  whole  disposition,  in^ 
eluding  the  gift  of  the  residue  after  payment  of  the 
minister,  void.^ 

There  is  an  exception  in  the  statute  of  dispositions 
to  or  in  trust  for  either  of  the  universities,  and  their 
collies,  and  the  scholars  upon  the  foundations  of 
the  colleges  of  Eton,  Winchester,  and  Westminster. 
Under  this.  Lord  Northington  thought  a  devise  of 
lands  to  a  certain  number  of  fellows  or  scholars  of  a 
college  was  good;  for  that  the  exception  extended  to 
a  devise  for  the  benefit  of  particular  members  as  well 
as  of  the  whole  body,""     But  a  gift  to  a  college  in 


•  Att.  Gen.  v.  Goulding,  2  Bro.  Gen.  v,  Hinxman,  2  Jac.  &  W.  270; 

428.     Att.  Gen.  r.  Whitchurch^  3  acd  see  Att.  Gen.  r.  Dayies,  9  Ves. 

Vca.  141.  635. 

^  Chapman  r.  Brown,  6  Ves.  404.  «  Att.  Gen.  v.  Tancred,   1  Ed.  10. 

Grieves  v.  Case,  2  Cox,  301.     Att.  Ambl.  351.  1  Bl.  90. 
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trust  for  any  otlier  charitable  uses  than  for  the  beoK^ftt 
of  the  college  is  not  within  the  exception/  Where 
therefore  a  man  devised  the  remainder  of  hi3  real  and 
personal  estate  to  a  college  in  Oxford,  and  by  a 
codicil  annexed  particular  regulations,  viz.  if  there 
should  be  a  senior  fellow  of  a  certain  age  and  good 
character,  he  should  be  in  possession  of  the  estate 
and  furniture  of  the  house  to  keep  it  in  repair,  and  to 
live  in  it  hospitably,  and  sometimes  to  give  entertain* 
ments  to  the^poor,  and  distribute  to  them  medicine, 
books,  &c.  and  to  give  an  annual  entertainment  to 
the  fellows:  the  devise  was  held  void.*"  Lord  North- 
ington  seems  also  to  have  considered  that  the  ex- 
ception in  favour  of  the  universities  only  extended 
to  colleges  already  established;^  but  Liord  Lough- 
borough expressed  his  doubts  of  that  distinction/ 
The  exception  was  qualified  by  a  proviso,  that  no 
college  should  be  capable  of  purchasing  more  ad- 
vowsons  than  were  equal  in  number  to  one  moiety  of 
the  fellows,  or  students  upon  the  respective  founda- 
tions ;  which  proviso  was  afterwards  repealed.* 

The  act  does  nOt  extend  to  the  colonies;^  nor  to 
the  disposition,  grant,  or  settlement  of  any  estate, 
r^al  or  personal,  in  Scotland ;  <   and  a  bequest  of 


rv '  J  •  ■  <  I  •  *  « 
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•  1  M,  15. 

^  Att.  Gen.  r.  Whonvood,  1  Ves. 
^. 

«  1  Bd.  16. 

^  3  Ves.  728.  N.  In  the  case  of 
Downing  College,  Cambridge^  the 
testator  died  after  the  passing  of  the 
act  3  but  the  will,  having  been  made 
before,  was  bold  not  to  be  within 
^he  operation  of  it,  Att.  Oen.  v. 
Downing,  Wilm.  1.  1  Dick.  414. 
See  on  this  pmnt  Aihbiimhatn  v. 


£ni4shaw,  2  Atk.  36.  Att.  Gen. 
V.  Lloyd,  1  Ves.  32.  Att.  Gen.  r. 
Heartwell,  2  Ed.  234.  Ambl.  461. 
Att.  Gen.  •.  Bradjey,  1  Ed.  48SL 
WiUet  f?.  Sandford,  1  Ves.  178.  The 
same  was  held  as  to  the  statute  of 
frauds.  Carvill  v.  Car?iU,  2  Oh. 
Rep.  301.  Serjeant  p.  Puntis,  Pr. 
Ch.  77. 

•  45  Geo.  m.  101. 

'  Att.  Gen.  v.  Stewart,  2  Mer.  143. 

«  Section  6. 
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money  to  be  laid  out  in  land  in  that  country,^  or  in 
Ireland,^  is  yalid..  Bnt  legacies  to  charities  there,  pf 
money  to^  arise  by  the  sale  of  lands  in  Englai^d,  are 
void/ 

Property  given  to  superstitious  uses,  as  foic  main« 
taiance  of  a  priest  to  say  mass ;  for  bujming  of  lights 
before  images ;''  for  the  use  of  convents,  &C.;''  are 
void,  and  given  by  act  of  parliament  to  the  king  ta 
dispose  of  as  he  pleases/  A  distinction  has  long 
been  made  between  superstitious  and  mistaken  cha** 
ritable  uses,  or  such  as  are  repugnant  to  that  sound 
eonstitutional  policy,  which  controls  the  wills  and 
wishes  of  individuals  when  they  clash  with  the  in* 
terest  and  safety  of  the  whole  community.  Where 
propwty  is  thus  given,  the  Court  distinguishes  be- 
tween the  charity  and  the  use ;  and  aedng  a  charitable 
bequest  in  the  intention  of  the  testator,  they  execute 
the  intention,  varying  the  use/  Thus,  where  R.M. 
bequeathed  OOOL  to  Mr.  Baxter,  to  be  distributed  by 
him  among  60  pious  ejected  ministers:  the  Lord 
Keeper,  taking  a  difference  between  the  charity  and 
the  use,  adjudged  that  the  use  was  void,  and  not  the 
eharity;  and  upon  its  then  being  observed  to  tiie 
Court,  that  the  practice  had  always  been^  to  apply 
charities  in  eodem  genere,  and  this,  being  intended 
for  ejected  ministers,  ought  to  go  among  the  clei^, 
the  Lord  Keeper  decreed  it  for  the  maintenajQce  of  f^ 

■        ■       —  I    I        ■■  1    I  II      H  ■  I  «■  I  11  I       »      ■  11  I  I         I  .1         I 

'  Oliphant  r.  Hendrie,  1  Bro.Syi.         *  See  Adams  and  Lambert's  case, 

Mackintosh  9.  Townsend,  16  Yes.  4  Rep,  104. 
390.  *  Smart  v.  Prujean»  6  Yes.  567, 

^  Campbell  v.  E.  Radnor,  I  Bro.         M  Ed.  YI.  14.    Wilm.  Rep.  32 1 

271.  but  see  Holloway  v.  Watkins,  Cro« 

•  Ibid.  Curtis  v,  Hatton>  14  Yes.  Jac.  5L 
537.  « Wilm.  {Up.  32,    7Ves.75.495. 
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chaplain  for  Chelsea  College/  This  decree,  iadeed, 
on  a*  rehearing,  before  which  the  act  of  toleration 
passed,  was  reversed;  and  the  money  ordered  to  be 
paid  to  Mr.  Baxter,  to  be  by  him  distributed  accord- 
ing to  the  will ;  ^  because  it  was  really  a  legacy  to 
sixty  particular  ejected  ministers,  to  be  named  by 
Mr.  Baxter,  and  as  if  a  legacy  to  those  sixty  indi- 
viduals.'' But  in  a  subsequent  case,  in  which  J.  S. 
charged  his  real  and  personal  estate  with  an  annual 
sum  for  the  maintenance  of  Scotchmen  in  the  uni- 
versity of  Oxford,  to  be  sent  to  Scotland  to  propagate 
the  doctrine  and  discipline  of  the  church  of  England 
there:  it  was  decreed  that  the  estate  should  be  con- 
veyed to  the  six  senior  fellows  of  one  of  the  colleges 
mentioned  in  the  testator's  will,  the  end  of  the  decree 
being  for  the  effectual  execution  of  the  trust  as  near 
as  could  be  to  the  intention."^  So  also  where  a 
testator  gave  a  sum  of  money  for  advancing  and 
propagating  the  Jewish  religion;  Liord  Hardwicke 
said,  if  this  was  to  be  considered  as  a  superstitious 
use,  it  would  be  a  proper  consideration  for  a  court  of 
revenue;  for  he  did  not  think  the  crown  was  obliged 
to  apply  a  bequest  to  a  superstitious  use  to  a  charity.: 
if  it  was  an  illegal  bequest,  then  it  was  another  con-r^ 
sideration,  and  the  Court  might  direct  the  application/ 
And  in  a  modern  case  of  a  bequest,  for  the  purpose 
of  educating  and  bringing  up  poor  children  in  the 
Roman  Catholic  faith:  Sir  William  Grant  considered 
that  the  gift  was  not  so  far  void  as  to  let  in  the  heir 


•  Att.Gen.  V.Baxter,  1  Ver.  248.  The  case  there  cited  is  Att.  Gen.  v. 
^  Att.  Gen.  v.  Hughes,   2  Ver.  Combe,  2  Ch.  Ca.  18. 

105.  *  De  Costa  v.  De  Pax,  2  Swanst. 

•  7  Ves.  76.  487.  Ambl.  228.  7  Ves.  76.  1  Dick. 

•  Att*  Gf  n.  V.  Guise,  2  Ver.  266,  258. 
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or  next  of  kin;  yet  he  held  that  it  must  go  to  such 
use  as  the  king  should  direct/ 

Since  the  toleration  act  a  bequest  in  favour  of 
dissenters  is  yaiid.^ 


S=B 


Section  II. 

Of  describing  Legatees. 


*  I.  Those  who  are  capable  of  being  legatees  must 
be  named  or  described  with  reasonable  certainty; 
otherwise  the  bequest  will  fail.  For  if  a  man  devises 
his  land  to  his  best  friend,  or  to  the  best  men  in  D. ; 
or  bequeaths  a  legacy  to  one  Of  the  world ;""  or  to  the 
8on  of  A.  who  has  several  sons,  and  it  cannot  be 
shown  which  the  testator  meant;*  these  are  void 
gifts-     Hence  where  there  was  a  bequest  of  pictures 

to  Lady ,  and  a  blank  was  left  for  the  name,  but 

the  testatrix  had  appointed  Lady  Hort  executrix, 
who  was  the  only  person  of  title  mentioned  in  the 
will :  it  was  held,  that  Lady  Hort  was  not  entitled  to 
the  pictures,  but  that  the  bequest  was  void  for  un- 
certainty/ Yet  a  construction  will,  if  possible,  be 
put  upon  uncertain  expressions.  '  Thus  where  a 
testator  gave  his  lands  to  his  wife  A.  for  life,  and  after 
her  decease'  to  M .  niece  to  his  said  wife,  and  then 


•  Gary  v.  Abbot,    7  Ves.    490.  Cro.  Eliz.  743.    Vau^h.  185. 

Qu.  as  to  Ireland,  see  Att.Gen.  t?.  <*  Dowset  v.  Sweet,  Ambl.  175; 

Power,  1  B.  &  B.  145.  on  which  see  1  Ves.  J.  415.    In  an 

^  Att.Gen.  v,  Hickman,  2  £q.  Ab.  early  case  a  gift  to  two  of  the  chil- 

193.     W.  Kel.  34,     Att.  Gen.  v.  dren  of  A.    seems  to   have   been 

Cock,  2  Ves.  273.  Waller  0.  Childs,  thought  good.    Plumpton  r.  Plmnp- 

Ambl.  524;  and  see  3  Mer.  409.  ton,  1  Ch.  Rep.  188. 

'  Touch.  415.    Swinb.  P.  7.  S.  h  •  Hunt  w.  Hort,  3  Bro.  311. 
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added,  ^'  Item,  I  give  the  use  of  500/.  stock  for  and 
during  her  natural  life ;  but  after  her  decease  I  give 
the  600/.  among  the  brothers  an4  sisters  of  my  said 
wife:^'  Lord  Hardwicke  was  clear,  that  by  her  the 
testator  intended  the  wife,  and  decreed  accordingly/ 


j^~'  ^  "^"^^  Legacies  to  charities  form  an  exception  to  the 
,  ^  Zf'  rule;  and  uncertain  gifts  to  them  will  be  sometimes 
supported,  which  would  otherwise  be  void,*^  JThus 
bequests  "to  the  poor  inhabitants  of  L.;"*  **for  the 
good  of  poor  people;"*  "to be  paid  and  applied  ttf 
charitable  and  pious  uses;"*  for  the  purpose  of 
putting  out  poor  relations  apprentices;'  have  been 
held  valid.  So  where  a  legacy  was  given  "  to  the 
poor,"  and  there  were  no  words  in  the  will  which 
discovered  what  poor  were  meant,  but  it  appeared 
that  the  testator  was  a  French  refugee;  the  Court 
directed  the  legacies  to  be  given  to  the  poor  refugees.' 
And  where  a  testatrix,  by  a  codicil,  gave  5/.  per 
annum  to  all  and  every  the  hospitals,  without  saying 
where  the  hospitals  were;  and  it  appeared  she  lived 
many  years  at  C.  and  died  there,  and  took  notice  by 
her  will  of  two  hospitals  there;  the  legacy  was  hdd 


*  Castledon  r.  Turner,  3  Atk.  267. 
Fox  0.  Collkw,  2  Ed.  107.  In  a  late 
case,  in  which  a  man  willed^  that  his 
real  and  personal  estate  should  be 
dwided  according  to  the  statute  of 
diMtribution^  in  that  case  made  and 
provided,  the  devise  was  held  void  as 
to  thfi  real  estate,  Thomas  v,  Tho- 
mas, 3  B.  &  G.  825. 

*  Smnb.  P.  1.  S.  16. 

«  Att.  Gen.  v.  Clarke,  Ambl.  422, 
Powell  IF.  AU.  Gen.  3  Mer.  48.  Att. 
Gen.  r.  Comber,  2  Sim.  &  St.  93. 

*  Sir  W.Jones  o.  Peacock,  Rep. 


T.  Finch,  245,  cited  1  Ver.  225  i 
and  see  Touch.  415.  A  deiise  "to 
the  poor,"  or  "to  the  church,"  wa« 
in  the  civil  law  a  gift  to  the  poor  of 
the  church  of  the  parish  in  which 
the  testator  lived,  Swinb.  P.  7.  S.  8. 

•  Att.  Gen.  v.  Herrick,  Ambl.  712; 
and  see  6  Ves.  410.  Doe  p.Wrighte» 
2B.&A.710. 

^  White  P.White,  7  Vea.  423;  and 
see  Att.  Gen.  v.  Price,  17  Ves.  371- 
Isaac  V.  Defriez,  id.  373.  N. 

«  Att.  Gen.  r.  Ranee,  c|ted  Amb. 
422. 
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not  to  b0  void  for  the  uncertainf y,  but  to  have  been, 
iatended  for  all  the  hospitals  in  G/  But  a  bequest, 
we  have  seen,  ia  trust  for  such  objects  of  benevolence 
and  liberality  as  the  executor  should  approve  of,  is 
too  indeanite  and  void.' 

If  one  give  him  10/.  whose  name  is  written  in  a 
schedule  in  the  custody  of  such  a  man,  and  in  truth 
there  is  no  such  schedule  in  the  custody  of  such  a 
man  to  be  found,  or  if  there  be  no  name  written 
therein,  the  legacy  is  void  for  uncertainty.''  Yet 
where  a  testator  charged  a  manor  virith  1000/.  to  be 
applied  to  such  charitable  uses  as  he  had  by  writing 
i»4er  his  hand  formerly  directed,  and  no  writing 
could  be  found ;  Lord  Keeper  North  said,  it  was  no 
question  but  the  charity  being  general  and  indefinite, 
the  application  of  the  money  was  in  the  king ;  and 
bis  Majesty  having  declared  his  pleasure  to  have  it 
disposed  of  for  the  benefit  of  the  mathematical  boys 
of  his  foundation  in  Christ's  Hospital,  he  thought  it 
could  not  be  better  laid  out."^  So  where  a  testatrix  gave 
the  residue  of  her  personal  estate  to  J»  V .,  desiring 
him  to  dispose  of  it  in  such  charities  as  he  should 
think  fit,  recommending  poor  clergymen,  who  had 
large  families  and  good  characters ;  and  J.  V.  died  in 
the  lifetime  of  the  testatrix :  Lord  Thurlow  declared 
that  the  residue  passed  by  the  will,  and  ought  to  go, 
and  be  applied  in  charity,  regard  being  had  to  poor 
dergymen  with  good  characters  and  large  families, 
according  to  the  recommendation  in  the  will :  "^  and 

'  Muten  9.  Masters,  1  P.W.  421.  <  Touch.  415.    Swinb.  P.  7.  S.  7- 

Ait.  Qen.  v.  Hudson,  id.  674 ;  and  '  Att.  Gen.  v.  Syderfen,  1  Ver.  224. 

see  Sir  W.  Jones  v.  Sir  J.  Whitchott,  2  Freem.  261.    7  Ves.  43.  N.  -,  and 

Rep.  T.FiiicIl,  353.  Owens  t^.Bean,  see  Mahon  c^,  SavBge,  1  Sch.  &  Let 

id.a95.  111. 

^  Morice  V.  Bp.  Durliam,  ante  9.  •  Moggridge  v.  Thackwell,  3  Brp. 
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his  decree,  after  being  confirmed  by  Lord  Eldon/ 
was  finally  established  in  the  House  of  Lords.^  In  a 
later  case  this  subject  was  again  entered  into  at  large. 
A  man  by  will  directed  the  residue  of  his  effects  to 
be  divided  for  promoting  the  gospel  in  foreign  parts, 
and  other  charitable  purposes  as  he  intended  to  name 
thereafter,  after  all  his  worldly  property  was  disposed 
of  to  the  best  advantage.  Sir  W.  Grant  held  this 
bequest  void  for  uncertainty ;  but  Lord  Eldon,  upon 
appeal,  reversed  the  decree.  His  Lordship  said,  he 
considered  it  now  established,  that  although  the 
mode,  in  which  a  legacy  is  to  take  effect,  is  in  many 
cases  with  regard  to  an  individual  legatee  consi- 
dered as  of  the  substance  of  the  legacy,  where  a 
legacy  is  given  so  as  to  denote  that  charity  is  the 
legatee,  the  Court  does  not  hold  that  the  mode  is  the 
substance  of  the  legacy ;  but  will  effectuate  the  gift 
to  charity  as  the  substance :  it  was  quite  impossible, 
therefore,  now  to  maintain  that  a  disposition  to  charity 
is  to  be  construed  as  a  legacy  to  an  ordinary  legatee, 
who  must  be  sufiiciently  pointed  out  and  described ; 
and  without  again  going  through  the  cases,  be  re^ 
curred  to  the  doctrine  in  Freeman,^  that  if  a  sum 
of  money  is  bequeathed  to  such  charitable  use^  as 
the  testator  shall  direct  by  a  codicil  or  note  in  writing, 
and  he  leaves  no  direction,  the  Court  may  dispose 
of  it  to  such  charitable  uses  as  it  shall  think  fit."^ 

When  there  is  a  general  indefinite  charitable  pur- 
pose, not  fixing  itself  upon  any  particular  object,  the 

■■  -  ' 

517.  1  Ves.  J.  464  -y  and  see  White  v.  Lord  El^on,  1  Mer.  86.  91.  97. 

White,  1  Bro.  12.   Att.  Gen.tf,  Hick-         •  7  Ves.  36. 

man,  2  Eq.  Ab.  193.  Doyley  r.  Doy-         »•  13  Ves.  416. 

ley,  id.  194.    7  Ves.  58.  N.  Baylis         '  Att.  Gen.  r.  Syderfen,  ante  91. 

V.  Att.  Gen.  2  Atk.  239.    As  to         *  Mills  r.  Farmer,  1  Mer.  55.    19 

Wheeler  r.  Sheer,  Mo«.  288,  see  per  Ves.  483. 
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disposition  is  in  the  king  by  the  sign  ^manual ;  but 
where  the  gift  is  to  trustees,  with  general  or  some 
objects  pointed  out,  the  Court  will  take  upon  itself 
the  execution  of  the  trust/  In  doing  this  it  will 
direct  an  application  as  near  the  testator's  intention 
as  possible :  as  if  a  devise,  for  example,  should  be  for 
such  schools  as  the  testator  should  appoint,  and  he 
appoints  none,  the  Court  may  apply  it  to  what  school 
they  please,  but  for  no  other  purpose  than  a  school.^ 
So  where  the  whole  value  of  a  fund,  such  as  it  -was 
at  the  time,  is  given  to  a  charitable  purpose,  and  the 
fund,  being  actually  exhausted  by  the  purpose  de- 
clared, IS  afterwards  increased  by  the  improved 
annual  produce,  the  surplus  will  be  applied  as  nearly 
as  possible  to  the  uses  and  purposes  to  which  the 
testator  meant  his  property  to  be  subservient."" 

Where  a  4  esidue,  Sir  W.  Grant  observed,  was  to 
be  applied,  the  Court  frequently  directed  a  scheme, 
even  where,  an  unlimited  discretion  as  to  distribution 
was  left  to  a  trustee ;  and  where,  consequently,  a 
scheme  could  answer  no  purppse,  but  to  show  that 
the  whole  fund  was  applied  to  the  proper  objects. 
Bat  in  the  case  before  him,  in  which  the  testator 
bequeathed .  the  interest  of  his  personal  property  to 
his  wife  for  life,  desiring  that  she  would,  with  the 
advice  and  assistance  of  his  trustees,  yearly  expend 
one  moiety  in  promoting  charitoble  flvpoL,  more 
especially  in  relieving  such  distressed  persons,  either 


»  1  Turn.  270.    See  Att.  Gen.  v.     Att^  Oeh.  v.  Pyle,  1  Atk.  435.  Bp. 
Beiryman,  1  Dick.  168.   Clifford  v.     of  Hereford  v.  Adams,  7  Ves.  324. 


1  Freem.  330.    Moggridge  Att.  Gen.  v.  Stepney,  10  Ves.  22. 

r.  Thackwell,  7  Ves.  83.  87.  Paice  v  «  Att.  Gen.  P.Cooper's  Co.  19  Ves. 

Archb.  of  Canterbury,  14Ves.364.  187.  AttGen.r.Minshull,  4Ve8.11. 

^  2Freem.262.  See3Ves.  144.  11  Att.Gen.r.Wansay,15Ve8.23L  Att. 

Vcs.251.  Att.Gen.r3axter,ante87.  Gen.r.HnrBt,2Cox.364.dBro.d74f 
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widows  or  children  of  poor  clei^men,  or  otherwise 
as  she  should  judge  most  worthy  and  desirable  ob« 
jects;  his  Honor  thought  that  the  wife  had  a  dis-* 
cretionary  power,  not  subject  to  the  control,  of  the 
trustees,  and  that  a  scheme  was  not  necessary,  it  not 
being  alleged  that  any  part  of  the  fund  had  been  or 
was  likely  to  be  withheld/ 


^. 


irjr 


It  is  a  well  known  maxim,  that  id  certum  est  quod 
certum  reddi  potest ;  aud  hence,  if  a  testator  make  that 
man  executor,  or  give  him  100/.  who  shall  marry  the 
testator's  daughter,  in  this  case,  whosoever  shall  marry 
the  daughter  is  to  be  admitted  to  the  executorship, 
or  may  obtain  the  legacy,  as  if  he  had  been  named 
^^^  at  first.*"  A  bequest  to  A.  or  B.  which  of  them  J.  S* 
i*^'^*'^*^   shall  appoint,  or  at  his  discretion,  is  good;  he  that 


J«  S.  appoints  shall  have  it;  and  if  J«  S.  makes  no  ap- 
pointment it  will  go  equally  between  them."" 

Or  if  a  man  merely  give  to  J.  S.  or  J.D.  20l.  this^ 
it  is  said)  is  a  good  devise^  although  somewhat  un^ 
certain;  and  the  disjunctive  shall  be  construed  a. 
copulative,  and  J.  S.  and  J.D.  both  take;*^  which 
Swinburne  says  was  at  last  established  for  law  after 
great  dissension  and  conflictil  in  opinion.  So  whcFe 
a  testatrix  bequeathed  money  in  trust  for  such  of  her 
daughters,  w  daughters'  children,  as  should  be  living 


■^i^- 


ii«i^4>^«iMa 


i^^ka^k^^^i^^a^tfi^ 


■  fc    I  I 


«  Wildo  «.  CaLey,  16  Ves.  306. 

^  Swinb.  P.  7.  S.  ?.  Touch.  415; 
and  see  Bate  0.  Amherst,  Su-  T.  R.  82. 

«  Touch.  415.  Brown  v.  Hig^gs,  4 
Vea.706.  5  id. 496.  8id.561.  Long- 
more  0.  Broom,  7  Ves.  124. 

•«  Swinb.  P.  4. 8.  20.  P.7.S.9.  Go- 
dolph.  378.  Touch.  416.  Contra  7 
Ves.  128.  It  is  laid  down,  that  if  one 
b«  nearer  of  kin  to  tlie  testator  than 


the  other,  the  former  shall  hare  It 
for  life,  and  the  other  afterwards.  It 
is  also  said,  that  if  one  devise  his 
land  for  so  many  years  as  his  ex-^ 
ecntor  shall  name,  the  defise  in  not 
good.  But  in  a  modem  work  (Presto 
Touch.  415. 420)  both  these  points 
are,  with  great  reason,  doubted.  Se« 
also  Plow.  523. 
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at  her  son's  death :  and  some  of  the  dauffhters  at  the  -5L^v^ 
son's  death  were  living,  and  had  children,  and  others  zor^c^i^^c^ 
were  dead  leaving  children :  Sir  J.  Jekyll,  after  ha.ving  >/^  ^  .^ 
taken  time  to  consider  of  it,  decreed,  that  all  the  chil-  /^— ^'  ^' 
dren,  as  well  of  the  living  as  of  the  deceased  daughters, 
should  come  in  for  their  shares ;  for  that  the  word  or 
should  be  taken  for  and^  otherwise  the  whole  devise  * 
would  be  void  for  uncertainty ;  and  that  it  was  the 
same  as  if  the  devise  had  been  to  such  of  my 
daughters  and  their  children  as  shall  be  living  at   v  • 
my  son's  death/    It  was  held  indeed  in  a  bequest  of 
**  &001.  to  the  sole  use  of  £•  N.  or  of  her  children  for 
ever;"  that  £.N.  took  an  interest  for  life,  and  that 
the  children  should  take  it  amongst  them  after  her 
death. ^    But  in  a  subsequent  case,  where  a  testatrix    "^ 
gave  certain  stock  in  trust,  after  the  decease  of  A.» 
among  all  and  every  the  nephews  and  nieces  that 
should  be  then  living,  as  well  on  tiie  side  of  her 
late  husband  as  of  her  own,  (to  wit,)  the  said  J.  B« 
or  her  children ;  the  said  P.  fi,  or  his  children ;  and 
D.L.  or  his  children;  and  P.L.  or  his  children;  and 
S.  £.  or  her  children ;  to  be  equally  divided  between 
them,  share  and  share  alike ;  and  directed  the  share      ^  % 
oC  the  said  J.  B«  to  be  paid  into  her  own  proper  ^ 

hands;  and  P.B.,  D.L.,  P.L.,  and  S.E.,  all  died  in 
the  lifetime  of  A.,  but  S.  £.  left  two  children,  the 
plaintiffs :  Lord  Alvanley  held  tiiat  the  word  or  was 
not  to  be  construed  as  making  a  substitution,  but  a 
description  of  all  the  persons  to  take ;  that  was,  that 
the  testatrix  meant  to  give  the  ftmd  to  all  such  per- 
sons, whether  they  had  the  character  of  nephews  and 

*  Rkhwdten  v.  Spnag»  I  P.  W.        ^  Newman  r.  Nighljiig«le»  1  Cox. 
4d4;  aiidMeLeFuTMitv.Spencery     341. 
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nieces,  or  the  children  of  nephews  and  nieces :  that 
the  plaintiffs  and  J. B.  therefore  must  take  equally; 
and  if  J.  B.  had  had  any  children,  such  children 
would  have  taken  equally  with  their  mother/ 


^^^^A.&B.  are  illegitimate. 


/> 


?-*^; 


^  M^/L^  yy       If  a  legatee  is  correctly  named,  and  a  wrong  ad- 
x%^.  ^y^-c,^'dition  or  description  of  him  is  also  subjoined,  the 

latter  will  be  rejected.    Thus  a  bequest  to  A*  &  B. 
the  legitimate   children  of  C,    is   valid,    although 

^     Where  a  man  made  his 
will  in  the  East  Indies,  and  desired  his  property  to 
be  sent  home  and  equally  distributed    among  his 
nearest  surviving  relations  in  his  native  .country,  Ire-^ 
land ;  and  at  his  death  it  appeared  he  had  a  brother 
and  two  sisters  living  in  Ireland,  and  two  sisters 
residing  in  America :    Sir  William  Grant  thought  the 
latter  entitled  to  a  share;  that  the  testator  onlv  meant 
to  designate  the  place  where  he  supposed  his  rela- 
tions would  be  found,  and  it  was  merely  the  addition 
of  a  mistaken  description,  which  would  not  vitiate  a 
gift  to  persons  otherwise  sufficiently  ascertained ."^ 
^  /t,^  ^  In  the  same  way,  if  a  legatee  can  be  ascertained 
^r^y^  /#/^hy  the  description,  a  mistake  in  the  name  will  not 
^j^f'^^  affect  the  gift.*    As  where  T .  S.  gave  a  legacy  to  his 

namesake  T.  S.,  the  second  son  of  his  brother  J.  S.; 


a. 


•  Eccard  r.  Brooke,  2  Cox,  213. 
I  Cox's,  P.  W.  434.  N. ;  and  see 
Lon^more  v.  Broom,  7  Ves.  124. 
Lord  Alvanley,  in  the  first  Cited  case, 
sud  he  did  tiot  agree  with  the  con- 
struction offered  in  the  note  subjoined 
to  Richardson  17.  Spraag  (ante  95.N.a.) 
that  such  of  the  daughters  who  were 
living  should  take,  and  the  children 
of  such  as  were  dead  should  take 
their  mother's  shares. 

^  Standen  v,  Staaden,  2  Ves.  J. 


589  \    and  see  Careless  v.  Careless, 

1  Mer.  384.  19  Ves.  601.  Hussey 
V.  Berkeley,  2  Ed.  1^.    AmbL  603. 

e  Smith  V,  Campbell,  19  Ves.  400. 
Coop.  275. 

'  Swinb.  P.  7.  S.  5.  Com.  Dig. 
Dev.  I.  2  P.  W.  142,  Fitcaime  p. 
Brase,  Rep.  T.  I^ch,  403.     S.  C. 

2  Freem.  9.  Gynes  v.  Kemsley, 
1  Freem.  293.  Dowset  v.  Sweet, 
Ambl.  175.  Parsons  v.  Parsons,  1  Ves. 
J.  266.    Smith  t*.  Coney,  6  Ves.  42. . 
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• 

thia  was  held  a  good  bequest  to  W.  S.,  the  3econd  son 

of  J.  S.,  who  had  no  son  named  T,S**    Where  also 

a  testator  left  the  residue  of  his  estate  to  hts  .six 

grandchildren  by  their  Christian  names,  but  the  name 

of  one  was  repeated,  and  that  of  another. omitted;  it 

was  held  that  the  latter  should  take  the  share  uds* 

takingly  given  to  the  other  by  the  repetition  of  the 

name.^    And  where  again  a  man  gave  a  residue  to  b«^«^^,  /^ 

equally  divided  among  his  seven  children  A,  B.  C.  D*  ^^^^^^ 

£.  &  F.  (naming  only  six) :  the  Court  decreed  tb^ 

seven  children  to  take  the  residue  equally  amongst 

them."" 

It  appears  essential  in  these  cases,  that  there  is 
no  person   who    exactly  answers   the  description. 
Where  a  legacy  was  given  to  Catherine  Earnley, 
which  was  claimed  by  Gertrude  Yardley ,  the  Master 
of  the  Rolls,  upon  evidence  of  the  mistake,  held  that 
it  was  a  good  legacy  to  Gertrude  Yardley,  observing, 
it  was  very  material  that  there  was  no  such  person  as 
Catherine   Eamley  claiming   the  legacy^"^      Hence 
where  a  testator  gave  the  residue  of  his  estate  to  all 
the  children  of  his. two  sisters  R.  &  £.;  and  R:  many 
years  before  the  date  of  the  will  had  changed  her 
religion,  and  become  a  nun,  and  had  been  baptized 
by  die  name  of  M«  H< ;  but  the  testator  had  another 
sifiter  A«,  who  was  married,  and  had  children,   on 
whose  behalf  the  legacy  was  claimed,  on  the  ground 
that  the  testator  intended  A.  when  he  named  H.t  the 
liord  Chancellor  thought  the  name  of  1^.  was  not  ex* 
tingnished  by  her  conventual  name,  and  that  to  decree 
for  the  children  would  be  to  go  lar  beyond  any  de-. 


*  Stockdale  r.  Buahby,    19  Ves.         "  Humphreys   t\   Humphreys,    2 
381.    Coop.  229.  Cox,  186 

^  Gmh  V.  Meyrick,  1  Bro.  30.  »  Beaumont  v.  Fell,  2  P.W.  140. 

H 
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cided  case,  and  very  dangerous.*  And  where  a  man 
gave  a  legacy  to  the  children  of  R.  H.  late  of  N.,  and 
now  of  L.;  and  it  appeared  that  R.  H.,  a  relation  of 
the  testator,  had  left  N.  at  an  early  age,  and  resided 
in  L.,  and  was  dead  at  the  date  of  the  will,  leaving 
one  child,  the  plaintiff;  but  G.  H.,  also  a  relation, 
had  been  formerly  of  N.,  but  lived  at  the  testator's 
« .v^death  in  L.,  and  had  several  children,  some  of  whom 
*  •'  residing  at  N .  were  in  habits  of  intimacy  with  the 
testator;  and  it  was  contended  that  the  name  of 
R.H«  had  been  inserted  by  mistake  instead  of  G.H.: 
the  Master  of  the  Rolls  said,  that  if  it  had  not  been 
a  case  of  competition,  the  name  of  R.  H.  being  found 
in  the  will,  very  strong  evidence  would  have  been 
necessary;  but  considering  it  as  a  case  of  compe* 
tition,  none  of  the  circumstances  would  do ;  he  could 
not  vary  the  will  upon  the  evidence,  and  must  decree 
for  the  plaintifH^ 

It  is  said,  that  if  one  intending  to  give  20/.  to  J.S., 
devise  to  J.N.  20/.,  the  bequest  is  void  both  to  J.S. 
and  J.  N.;  *"  or  if  one  devise  to  the  abbot  of  St.  Peter, 
when  the  foundation  is  the  abbot  of  St.  Paul,  it  is 
also  void."^  But  where  a  man  bequeathed  100/.  upon 
trust,  to  pay  the  interest  to  his  niece  M.C.  till  her 
daughter  A.  G.  should  attain  twenty-four,  and  then 
he  gave  the  said  sum,  and  the  interest  then  due,  to 
her  said  mother  Mrs.  M.  C;  who,  by  her  answer,  said 
she  believed  the  legacy  was  meant  for  her  daughter 
and  not  for  herself:  the  Lord  Ghancellor  held  it  a 
mistake,  and  decreed  the  dividends  to  be  paid  to 


•  Delmare  v.  Rolxdlo,  1  Yes.  J.  «  Touch.  416.    Swinb.  P.  7.  S.fi. 

412.    8  Bro.  446.  2  P.W.  143. 

>>  Holmes  «.  Custance,    12  Yes,  ^  Touch.  416. 
279. 
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the  mother,  till  the  daughter  should  attain  the  age 
of  twenty-four,  and  then  with  liberty  for  her  to 
apply/ 

If  the  uncertainty  with  >egard  to  the  person  to .  ^-,j^  gt, .  muj" 
take  appears  upon  the  will,  as  in  some  of  the  above  >->/5«-#* 
instances,  evidence  is  not  admissible  t-o  explain  it;''*'  ""^"^^ 
for  the  construction  of  a  will  ought  to  be  collected 
from'  the  words  of  it,  and  not  by  averment  out  of  it.^ 
But  where  no  uncertainty  appears  upon  the  will,  and 
it  turns  out  that  the  testator  has  mistaken  the  name 
or  description  of  the  legatee,  or  more  persons  than 
one  answer  the  description,  it  is  said  to  be  a  latent 
ambiguity;  and  evidence  is  admitted  to  show  whom 
the  testator  intended.  Thus  if  a  man  gives  to  his  son 
John^  and  has  two  sons  of  that  name ;  *"  or  to  John, 
the  son  of  W.,  when  his  name  is  James;"*  or  to  A., 
and  to  the  children  of  B,,  when  B.  is  not  married, 
and  A.  has  died  before  the  making  of  the'  will, 
leaving  children :  *  or  devises  an  estate  to  A.,  he 
paying  100/.  due  on  bond  to  B.,  when  in  fact  the 
debt  is  due  to  C;^  or  to  his  own  right  heirs  of 
bis  mother's  side,  there  being  an  heir  of  his  mo* 
thers  mother  as  well  as  of  his  mother's  father:' 
parol  evidence  in  these  cases  will  be  admitted,  to 
show  the  intention  of  the  testator.  So  where  a  legacy 
wais  given  to  Mrs.  Sawyer,  and  there  was  no  such 

*  Clarke  v.  Norris,  3  Ves.  362.  *  Do^rset  v.  Sweet,    Ambl.  175, 

*  5  Rep.  6!).    1  Salk.  234.    Baylia  Rivera'  case,  1  Atk.  410.     Parsons 
V.  An.  Gen.  2  Atk.  239.    Gastledon  r.  Parsons,  1  Ves.  J.  266.     Contra 
r.  Turner,  3  id.  257.    Beaumont  o.  Andrews  ff.  Oobson,  1  Cox,  425. 
Fell,  2  P.W.  140;  and  see  Phill.  Er.  •  Bradwin  v.  Harpur,  Ambl.  374. 
P:  2.  Ch.  10.  ^  Hodgson  ».  Hodgson,    2  Ver, 

*  5  Rep.  69.  Careless  v.  Careleits,  593.    Pr.  Ch.  229. 
IMer.  384.    19  Ves.  601.    Jones  9.  *  Harris  0.  Bp.  of  Lincoln,  2  P.TV« 
Newman,  1  Bl.  60.  135. 
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person  ever  known  to  the  testatrix,  but  it  was  aHeged 
she  meant  one  Mrs.  Swopper ;  it  was  referred  to  the 
Master  to  examine  whether  the  testatrix  meant  Mrs. 

L 

Swopper,  and  if  so,  then  she  was  to  receive  the 
l^acjr/  Hence  also  where  a  testatrix  gave  a  legacy 
of  100/.  to  the  four  children  of  her  late  cousin  E.B., 
and  in  another  clause  gave  unto  the  children  of  her 
late  cousin  £.  B.  300/. ;  and  E.  B.  had  four  children 
by  her  husband  B.,  but  had  also  two  more  by  a 
former  husband :  Sir  J.  Strange  observed,  the  dis- 
tinction as  to  admitting  evidence  was,  that  in  no 
instance  it  should  be  admitted  in  contradiction  to 
the  words  of  the  will ;  but  any  thing  to  explain,  not 
to  contradict,  the  will  was  always  admitted.  His 
Honor  therefore  admitted  evidence  as  to  the  legacy 
of  100/.  to  show  that  the  testatrix  intended  the  four 
children  by  B.,  for  that  did  not  contradict  the  will, 
but  determined  what  four  children  were  to  have  the 
benefit ;  but  he  refused  to  admit  it  as  to  the  legacy 
of  300/.,  as  the  words  plainly  took  in  all  the  children 
of  E.  B.** 

Where  there  is  an  inadequate  description  of  the 
legatee,  evidence  has  sometimes  been  admitted,  not* 
withstanding  a  certain  degree  of  uncertainty  on  the 
face  of  the  will.  Thus  where  the  legatee  was  de* 
scribed  by  the  initials  of  his  name;""  and  where  a 
blank  was  left  for  the  Christian  name,"^  evidence  was 
admitted  to  show  the  persons  intended.  But  it  was 
was  rejected  where  a  blank  was  left  for  the  name 
altogether.* 

A  legacy  to  the  son  of  A,  who  had  several  sons, 

>  Masters  0.  Masters,  1  P.W.  420.         *  Price  v.  Page»  4  Ves.  680. 

I'  Hampshire  0.  Peitx^e,  2  Ves.  316.         *  Baylis  r.  Att.  Geo.  2  Atk.  239. 

«  Abbot  V,  Masfiie,  3  Ves.  148.  Hunt  v.  Hort,  3  Bro.  311. 
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has  been  held  Toid  for  uncertainty,*  and  evidence,  it 
is  said,*"  was  lefased.  But  Lord  Thurlow,  speakings 
ef  this  case,  observed,  it  was  almost  impossible  to 
say,  that  if  there  was  a  bequest  to  the  son  and 
daughter  of  one,  who  at  the  time  of  the  bequest  ha4 
four  sons  and  a  daughter,  there  was  not  such  a  dis^ 
sonance  between  Che  state  of  the  facts  and  of  the 
bequest,  as  to  let  in  satisfactory  evidence  that  one 
son  was  meant ;  for  it  was  clear  the  testator  meant 
one :  it  was  within  all  the  rules  of  latent  ambiguities, 
and  he  therefore  fancied  the  Court  went  upon  the 
ground,  that  the  evidence  was  not  sufficient  to  show 
tiie  intention,  and  then  it  became  uncertain.'' 

If  a  legatee  was  by  mistake  described  by  any  ^-^ t-^i'^^,^ 
qnality,  which  was  the  cause  ofr  motive  of  the  be- ^^TTT  x'Zr 
quest,  the  error,  in  the  civil  law,  was  fatal.    As  if  ^^ty^  >^^  V?b^ 
testator  gave  his  cousin  J.S.  100/,  and  J.S.  was  not  ^^* '^-^'^^ 
his  cousin:  the  cause  being  false  the  legacy  was  void.*^ 
And  although  a  mere  false  reason  given  for  a  legacy 
did  not  destroy  it,*  yet  there  was  an  exception  if 
any  frand  was  practised,  from  which  it  might  be  pre- 
sumed the  person  giving  the  legacy  would  not,  if  that 
fraud  had  been  known  to  him,  have  given  it.    Hence 
in  a  case  in  which  |t  married  woman,  having  a  power 
to  dispose  of  her  property,  gave  by  her  will  ^^  to  her 
hubandT.  X.  150/.;"  and  T.L.  at  the  time  of  his 
marriage  with  the  testatrix  was  married  to  another : 
Lord  Alvanley  thought  he  was  warranted  to  make  a 
precedent,  and  to  determine,  that  wherever  a  legacy 
is  given  to  a  person  under  a  particular  character, 

-  Dowiei  V.  Sweet,  Anibl.  175.  •*  Swinb.  P.  7.  S  5.  Oodolpb.  447 . 

^  1  Ves.  J.  414.  •  Godolph.  282.  286. 

MVei.J.415. 
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which  he  has  falsely  assumed,  and  which  alone  can 
be  supposed  the  motive  of  the  bounty,  the  law  will 
not  permit  him  to  avail  himself  of  it;  and  T.L.  there- 
fore could  not  demand  the  legacy/ 

Where  there  was  a  legacy  to  a  kinswoman,  in 
case  she  married  with  any  person  of  the  surname  of 
B.,  with  a  bequest  over  upon  her  marrying  any  person 
not  bearing  that  surname ;  and  the  legatee  married 
a  man,  who,  upon  the  occasion  of  the  marriage,  and 
not  before,  assumed  the  name  .of  B. :  the  House  of 
Lords  reversed  the  decree  of  the  Master  of  the  Rolls». 
who  was  of  opinion  that  the  condition  was  complied 
with  by  the  assumption  of  the  name.^  And  where 
there  was  a  devise  to  A.  for  life,  remainder  to  the 
first  and  nearest  of  the  testator's  kindred,  being  male 
-•         -  *  :  ^  and  of  his  name  and  blood ;  a  person,,  not  of  the 

name,  but  who  was  the  first  and  nearest  of  kin  of 
the  testator,  and  who  had,  previous  to  the  death,  of 
A.,  obtained  the  king's  licence  to  take  the  surname 
of  the  jtestator,  was  held  not  entitled,  as  not  answer- 
ing the  whole  of  the  description.''  So  neither  could 
a  woman  nearer  of  blood  than  others,  by  marrying  a 
stranger  in  blood,  but  of  the  proper  name,  clain^ 
under,  such  a  devise.^ 

..  An  act  of  parliament,  it  may  be  observed^  giving- 
a  new  name,  does  not  take  away  the  former  name,, 
and  a  legacy  given  by  it  may  be  taken/ 

How  far  a  woman's  name  is  extinguished  by  mar- 
riage, so  as  to  prevent  her  taking  a  legacy  by  it. 


•  Kennell  v,  Abbott,  4  Ves.  802 ;         *  Barlow  v,  Bateman,  3  P.W.  61k 
bttt  see  Gilbert  v.  GUbert.  Belt's  N.     4  Bro.  P.C.  194. 
1  Ves.  33.    Meadows  v.  Duchess  of         ',  Leigh  v,  Leig^h,  15  Ves.  92. 
Kingston,  Ambl.  7^-  *  1  Ves.  338. 

•  15  Ves.  100. 
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seems  not  very  clearly  settled.    In  an  early  case  a 
daughter  was  held  not  entitled  under  a  devise  to  the 
testator's  next  heir  of  his  name ;  for  though  she  Mras 
next  heir,  she  was  notjof  the  testator's  name,  that 
being  lost  by  her  'marriage/   And  in  another  case  in 
the  same  reporter,  in  which  a  remainder,  after  an 
estate  tail,  was  devised  to  the  next  of  the  testator's 
kin  of  his  name;  a  brother's  daughter,  who  was  mar- 
ried, was  held  for  the  same  reason  to  have  no  title ; 
hut  it  is  added,  it  would  be  otherwise  if  she  had  been 
unmarried  at  the  time  of  the  devise  and  death  of  the 
donor,  although  she  had  been  married  at  the  time  of 
the  death  of  the  tenant  in  tail  without  issue.^    But 
in  a  subsequent  case,  in  which  there  was  a  devise  of  ^ 
both  real  and  personal  estate  to  trustees  for  the 
benefit  of  the  testatrix's  nearest  relations  **  of  the 
Pyots  :  "  Lord  Hardwicke  said  he  was  notquite  satis-, 
fied  with  the  resolution  in  Jobson's  case,  and  thought 
it  a  very  odd  one ;  and  that  Bon  r.  Smith  was  a  case 
put  at  the  bar  by  Serjeant  Glanville,  which  was  often 
done  in  those  times,  and  could  not  be  any  authority. 
His  Lordship  indeed  in  the  case  before  him  decreed, 
that  a  married  sister  took  together  with  two  unmar- 
ried ones;'""  but  the  bequest,  it  seems,  was  in  the 
terms  above  stated,  and  not  ^^  to  the  nearest  rekUions 
of  the  name  of  Pyoty'  as  in  the  report ;  so  that  the 
decision  is  not  inconsistent  with  those  in  Groke."^    In 
a  late  case  a  remainder  was  limited  to  the  nearest  oj 
kin  to  jD.  M.  of  the  name  of  JS.;"  and  an  ejectment 
was  brought  by  a  man  in  right  of  his  wife,  whose 
maiden  name  was  B.;  but  it  appeared  that  a  Mrs.  M., 
whose  mother's  surname  was  B.,  was  more  nearly 


•  Bon  V.  Smith,  Tro.  Eliz.  532.  •  Pyot  v,  Pyot,  1  Ves.  335. 

*  Jobson'8  case,  Cro.  Eliz.  576.  -*  See  Bclf  s  SuppL  to  Ves.  161, 
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related  to  D.  M .  than  the  plaintiff's  wife.  The  Gouit 
were  of  opinion  that  the  claim  could  not  be  supported ; 
because,  if  the  word  ^'name'*  was  to  be  understood 
in  its  primary  sense,  the  wife  was  not  a  person  of 
that  name ;  and  if  it  was  to  be  understood  in  a  figu- 
rative sense,  as  denoting  a  house,  family,  or  stock, 
then  there  was  another  person  of  that  description, 
who  was  nearer  of  kin.  But  they  forbore  to  intimate 
any  opinion,  as  to  the  sense  in  which  this  word  ought 
to  be  taken ;  and  also  upon  a  question  miich  debated . 
in  the  argument,  namely,  whether  both  parts  of  the 
description,  that  is,  nearest  of  kin  and  name  of  B., 
must  concur  in  the  same  individual;  it  not  being 
necessary  to  decide  either  of  those  points/ 

It  seems  sufficient  if  a  legatee  answers  the  descrip- 
tion at  the  date  of  the  will,  although  it  is  no  longer, 
applicable  to  him  at  the  death  of  the  testator.    As  if 
one  devise  a  thing  to  the  wife  of  J.  S.,  and  before 
'  the  devisor's  death  J.S.  die,  and  she  takes  another 
husband,  and  is  called  by  another  name ;  this  devise 
still  I'emains  good.^    Or  if  a  testator  give  10/.  to  the 
parish  where  he  lives,  and  afterwards  removes  his 
habitation  to  another  parish,  that  in  which  he  live/1 
at  the  time  of  the  will  shall  have  the  legacy .''    So  it 
^^-is  said  a  bequest  to  the  testator's  wife  r^ersJolhat 
\f.      ^^*    person  who  was  his  wife  at  the  date  of  his  will,  and 

not  to  an  after-*taken  wife,  who  may  survive  him.'* 

• 

And  here  we  may  add  the  case  of  the  man  devising, 
that  if  his  wife,  who  was  enceinte,  should  have  a 
'^ posthumous  daughter j"^  she  was  to  have  500/.:  the 

*  I)o«  r.  Plumptre,  3  B,  &  A.  474.         ^  Prest.  on  Lesr^  230,  citing  Wviog 
»»  Plow.  344.    Touch,  4 16. 453,  v.  Ward,  5  Ves.  670 ;  which  however 

*  Com.  Dig.  Chancery,  3  Y.  16.      was    under    special  circomstanees. 
Touch.  44a.  Godolph.  272. 468. 471 .     See  also  Post.  Ch.  4.  S.  L 
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daughter,  though  bora  in  his  lifetime,  was  held  en- 
titled to  the  legacy.* 


/ 


II.  Legacies  are  sometimes  given,  not  nominatim, 
but  in  general  tenns  to  a  class  of  individuals;  and  a 
question  often  arises  as  to  the  persons  intended  to 
be  comprised.    We  may  observe,  in  the  first  'place, 
that  there  may  be  some  who  come  within,  the  descrip- 
tion, but  who  will  nevertheless  not  be  entitled,  if 
from  the  context  of  the  will  there  is  reason  to  infer 
that  the  testator  did  not  intend  to  include  them. 
Thus  where  the  produce  of  some  stock  was  given 
amongst  all  and  every  the  nephews  and  nieces  that 
should  be  living,  as  well  on  the  side  of  the  testatrix's 
late  husband,  as  her  own,  (to  wit,)  A.  or  her  children, 
B.  or  his  children,  &c.  the  Master  of  the  Rolls,  after 
some  consideration,  thought  he  must  consider  the  tes-     V^ 
tatrix  as  having,  by  the  enumeration  made,  described 
whom  she  meant  by  all  the  nephews  and  nieces ;  and     -^ 
consequently  that  a  nephew,  not  named  under  the 
videlicet,  could  not  take.*"    And  where  also  a  man, 
amongst  other  legacies  in  his  will,  gave  the  interest 
of  some  stock  to  his  son  for  life,  with  a  power  to 
dispose  of  part  of  it  by  will,  and  gave  the  remainder 
after  his  son's  death  to  and  amongst  the  several  per- 
sons thereinbefore  mentioned^  to  whom  he  had  given 
legacies ;  and  gave  the  residue  of  his  estate  unto  and 
amongst'  the  several  legatees  thereinbefore  named, 
except  his  said  son :  the  son  was  held  excluded  from 
a  share  in  the  remainder  of  the  stock,  upon  the  ground 
that  it  was  not  the  intention  of  the  testator  to  con- 

*  Jaggard  r.  Jaggard,  Prec.  Cb.  1 76,       ^  Etcard  v,  Brooke,  2  Cox,  213. 
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sider  him  as  one  of  the  persons  ^*  thereinbefore  men- 
tioned."* The  mere  gift,  however,  for  life  to  a  person 
will  not  prevent  his  taking  a  vested  interest  in  the 
remainder  of  the  property  as  one  of  the  class  of  per- 
sons to  whom  it  is  given  after  his  death.*" 

It  has  been  laid  down,  that  if  one  possessed  of 
a  term  of  years  devise  it  to  J.  S.,  and  after  his  death 
that  the  heir  of  J.S.  shall  have  it;  in  this  case  J.S. 
shall  have  so  many  years  of  the  term  as  he  shall 
live,  and  the  heir  of  J.  S.,  and  the  executor  of  that 
heir  shall  have  the  residue  of  the  terra.*  So  where 
there  was  a  bequest  of  all  the  testator's  goods  in  C. 
house  to  the  heir  of  J.D.,  the  Court  seemed  to  take 
it  for  granted  that  the  property  vested  in  the  heir, 
^L4  yk^^  and  went  to  his  executors."*  But  Lord  Alvanley  in- 
^^^^^clined  to  think  that  as  a  word  of  purchase  **  heirs'* 
^^•^  ^— ••^  must  mean  such  person  as  the  law  points  out  to  suc- 
^'^^^  Jl^  ceed  to  personal  property ;  or  heirs  quoad  the  pro- 
5t.,^,^^-L^perty,  that  is  next  of  kin.*  And  in  a  case  in  which  a 
t/^/tfo/^^"man  gave  a  legacy  to  A.,  and  "failing  him,  by 
f"^*,  ""^^^  decease  before  me,  to  his  heirs  ;'*  and  A.  died  in  the 
K^  J  M  ^.testator's  lifetime :  it  was  held  that  the  legacy  be- 
longed to  the  next  of  kin  of  A.'  There  is  no  doubt, 
however,  that  the  heir  at  law,  propierly  and  technically 
speaking,  may  take  personal  property  bequeathed  to 
him  by  that  description ;  and  so  it  was  held  in  a  case 
where  the  personal  and  real  property  were  given  to 
the  testator's  nearest  heir  at  law ;  on  the  ground,  that 
it  would  be  contrary  to  the  intention  to  divide  the 

•  Nannock  i*.  Horton,  7  Ves.  391.  35 ;  and  see  Pleydell  v.  PleydeU^  1 

»»  HoUoway  r.  Holloway,   6  Vea.  P.W,  748. 

399 ;  and  see  Jones  r.Colbeck,  8  Vcs.  •  5  Ves.  403 ;  and  see  LoNvndes  r« 

38.  Stone,  4  Ves.  649. 

«  Touch.  .446.  '  Vaux  v.  Henderson,  1  Jac.  &  W. 

'  Danvcrs  r.  E.  Clarendon,  hVcr.  388;but8eeForstcrt'.Sierra,4Vs./66. 
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one  species  of  property  from  the  other.*    lo  some 
cases  from  the  pecaliar  expression^  in  the  will  the 
word  heirs  has  been  considered  synonimous  to  "  chil> 
dren."""?^ -~  —  ^5^^   -^^'^  -"^^  «*^   .- ^^— 
The  word  **  issue"'  may,  and  frequently  does,  mean 
children  only;-  bat  if  there  is  nothing  to  show  that 
the  testator  used  it  in  this  confined  sense,  it  has  ^ 
always,  as  a  word  of  purchase,  been  considered  as 
^  synonimous  with  "  descendantlt"  and  whoever  can*^ 
make  himself  out  a  descendant  of  the  person,  to  ^ 
whose  iBsue  the  bequest  is  made,  has  a  right  to  be^t^^^^ 
considered  as   persona  designata  in   that   bequest,  ^^v^^ -^ 
Under  a  legacy  therefore  to  the  issue,^  or  descendants*  .JS^^ 
of  any  person,  grandchildren,  great  grandchildren/-^- 
&c.  will  be  equally  entitled  with  children.    And  a 
gift  for  the  benefit  of  the  issue  of  a  woman  will  in- 
clude children  by  any  husband.' 

'^  Issue"  is  generally  a  word  of  limitation,  and  a^ 
bequest  to  A.  and  to  his  issue  vests  absolutely  in  K.^^^ 
'^'^bimself.*    But  this  use  of  the  word  will  be  easily^  ^'-^^jJr-*' 
qualified  by  other  expressions.    Thus  where  stock 


^  ^    ^Vas  given  to  A.  and  B,  each  one  moiety,  and  to  their^l^*%f 
issue,  and  if  either  died  and  left  no  issue^  her  share  to 
go  to  the  survivor;  and  A.  died  in  the  lifetime  of 
the  testatrix ;  it  was  held  that  her  share  did  not  vest 


^ 


^4 


•  Gw^nne  ty.Miiddock,  14Ve8.488. 
>>  Loveday  r.  Hopkins,  Ambl.  273. 

1  Jac.  &  W.  33.  Crawford  v.  Trotter, 
4  Mad.  361  -,  and  see  Wilson  v.  Van- 
sittart,  AmbU  562.  So  in  marriage 
articles,  2  P.W.  342. 

«  3  Yes.  &B.  67.  Sibley  ».  Perry. 
7  Vcs.  522. 

*  CooktJ.Cook.2Ver.545.  Wyth 
r.  Blackman,  1  Vea.  196.  Ambl.  566. 
DaFenport  ».  Hanbury,  3  Ves.  257. 


Freeman  v.  Parsley,  id.  421.  Ber- 
nard V,  Montague,  1  Mer.  434 ;  and 
see  1  Ves.  J.  150.   13  id.  344. 

•  Crossly  ».  Clare,  Ambl.  397.  3 
SwanBt.320.  2Bro.  228.  N.  Butler 
er.  Stratton,  3  Bro.  367. 

'  See  Champion  v.  Pickax,  1  Atk. 

472.  Barrington  t?.  Tristam,  6  Ves. 

345. 
»  3  Atk.  398.  Lyon  p.  Mitchell, 

1  Mad.  467  j  and  sec  Pos^  Ch.4.  S.  4. 
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in  her  absolutely  so  as  to  lapse,  but  that  it  went  to 
her  issue.""  So  where  all  tiie  real  and  personal  pro* 
perty  was  given  to  the  testator's  wife  for  life,  to  be 
by  her  divided  according  to  the  best  of  her  judgment 
and  discretion  among  such  of  his  children,  and  their 
issue,  as  should  be  surviving  at  the  time  of  her  de- 
cease ;  and  one  of  the  children  died  before  her,  leav- 
ing issue :  it  was  held  that  the  wife  was  authorized  by 
the  power  to  give  a  share  to  such  issue ;  and  that  the 
word  was  not  to  be  construed  as  a  limitation,  but  as 
enumerating  the  persons  among  whom  the  widow  was 
to  dispose  of  the  estate.^ 

In  bequests  to  "relations  "  the  Court,  in  order  to 
"^  set  bounds  to  so  indefinite  a  term,  has  confined  it  to 
such  relations  as  would  be  entitled  under  the  statute 
of  distributions.''  Gifts  to  ''all  relations ; " ^  and 
^'  next  relations,"  *  have  received  the  same  construe- 
.  tion.  So  a  bequest  to  each  of  the  testator's  relations 
by  blood  or  marriage  was  confined  to  persons  en- 
titled, and  those  who  had  married  persons  entitled 
under  the  statute/  The  inconvenience  of  not  so 
doing  appeared  in  a  case  in  which  a  testator  gave 
90,000/.  to  his  executors,  upon  trust  to  distribute  among 
such  of  his  relations  who  should  not  appear  to  his 
executors  to  be  worth  each  person  more  than  2000/. ; 
applications  were  in  consequence  made  to  the  exe- 
cutors by  456  persons  claiming  shares  in  the  20,000/., 


% 

^ 


^, 


«k* 


*  Lampley  v.  Blower,  d  Atk.  396. 
^  Ex  parte  WiUiams,  I  Jac.  and 

W.89. 

•  Rqach  9.  Hammond,  Pr.Ch.  401. 
Gilb.  £q.  R.  92.  Anon.  1  P.W.  327. 
Harding  v.Glyn,  1  Atk.  469.  Whit- 
home  r.  Harris,  2  Ves.  527.  Green 
«,  Howard,  1  Bro.  31.  Contra  Jonet 


v.Beale,2Ver.  381. 

^  Thomas  r.  Hole,  1  Dick.  6a 
For.  251 J  see  1  Bro.  33.  Rayner  «• 
Mowbray,  3  Bro.  234. 

•  Stamp  f.  Caoke,  1  Cox,  234  j 
but  see  Smith  v.  Campbdl,  Poat. 
110. 

^  Dcvisme  p.  Mellish,  6  Vcs.  629. 
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who  resided  in  different  parts  of  the  world,  viz.,  in 
JBngland,  Scotland,  Ireland,  Spain,  Portugal,  Antigua, 
Jamaica,  and  South  Carolina**  The  addition  of  the 
word  **  poor,''  it  has  been  thought,  would  admit  a 
larger  construction,  and  include  whatever  relations 
were  objects  of  charity.'*  But  in  other  cases  this  has 
not  been  allowed.^  Neither  perhaps  would  the  word 
be  considered  of  any  effect  in  other  respects,  upon 
the  ground  of  the  difficulty  of  distinguishing  between 
degrees  of  poverty;**  although  that,  and  similar 
words  have  in  some  instances  been  considered  as  a 
substantial  part  of  the  description,  and  to .  entitle 
those  only  who  answered  to  it ;  *  and  in  others  to 
have  rendered  the  devise  void  for  uncertainty/  Lord 
Redesdale  also,  where  a  testator  bequeathed  to  his 
executor  1000/.  to  be  distributed  among  his  poor 
relations,  seems  to  have  thought  that  a  relation,  who 
was  poor  at  the  time  of  the  testator's  death,  but  be- 
came rich  before  the  fund  was  distributed,  could  not 
claim.'  But  his  Lordship  thought  the  testator's  d!esign 
was  to  give  to  them  as  objects  of  charity,  and  not 
merely  as  relations:^  and  upon. the  whole,  it  has 
been  observed,'  there  appears  to  be  great  reason  to 
contend  that  the  true  rule  is,  that  the  epithet  poor. 


*  Bennett  v.  Honywood,  Ambl. 
708. 

^^  Case  dted  S  Yin.  Ab.  889.  Att. 
Qeik.  b.  BndLland,  cited  AmbL  71* 

1  Ve6.231;  and  aee  Griffith  v.  Jones, 

2  Freem.  96 ;  thu^ngk  in  2  Ch.  Rep. 
384  it  is  difRsrent 

«  Oarr  o.  Bedford,  3  Gh.  Rep.  146. 
Bmniden  ty.Woolridge,  1  Dick,  380. 
Ambl.  507;  and  aee  Goodinge  v. 
Goodinge,  1  Vea.  231.  Ambl.  70, 
aomine  Edge  v.  Salisbury. 

*  Widmore  &.  Woodroffe,  Ambl. 
636.  Anon.  1  P.  W.  327.    Doyley  o. 


Att.  Gen.  4.  Vin.  Ab.  485,  stated  7 
Vcs.  58.  N. 

•  See  Carr  v  Bedford,  2  Ch.  Rep. 
146.  Gower  9.  Mainwaringr,  2  Ves. 
87.  110.  Bmnsden  v,  WooMdge,  1 
Dick.  380.    Ambl.  507. 

r  Webb's  case,  8  Vin.  Ab.  47.  Haiel 
V.  Runlney,  1  Ver.  226,  Mr.  Raithby's 
note. 

'  Mahon  v.  Savage,  1  Sch.  and 
Lef.  111. 

*»  See  also  Att.  Gen.  ».  Price,  17 
Ves.  371.  Isaac  v.  Deftiez,  id.  dted. 

»  Si^;d,  Pow.  517,  2d  ed. 
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necessitous,  or  the  like,  is  merely  nugatory,  although 
certainly  there  is  a  considerable  weight  of  authority 
in  favour  of  the  contrary  doctrine. 

The  mere  circumstance  of  the  testator's  having 
given  legacies  to  more  distant  relations  is  not  suf- 
ficient to  vary  the  construction.*     But  if  from  any 
expressions  in  the  will  it  can  be  reasonably  inferred 
what  persons  the  testator  intended  by  the  word  "  re- 
lations "  they  of  course  will  be  entitled.**    As  where 
a  woman  gave  ac  residue  to  be  divided  between  her 
relations,  that  is,  the  Greenwoods,  the  Everits,  and 
the  Bows':  here  the  Everits,  who  were  not  within  the 
degree  of  relationship  limited  by  the  statute,  were 
decreed  to  take  jointly  with  the  Greenwoods  and 
Dows,   who  were.*"    And  under  a  bequest  to  "  my 
nearest  suitiving  relatiotis^''  a  brother  and  sister  were 
held  entitled  in  exclusion  of  nephews  and  nieces^ 
children  of  a  deceased  brother:  for  there  was  no  un- 
certainty in  these  words,  and  no  necessity,  therefore, 
for  resorting  to  construction  to  confine  or  extend 
them.**   Nor  will  the  statute  be  followed,  where  there 
is  a  discretionary  power  given  to  any  person  of  se- 
lecting objects ;  and  if  a  legacy  is  given  among  such 
relations  as  A.  shall  think  fit,  A.  may  give  to  any  of 
the  kindred,  though  not  within  the  statute.*     But  if 


•  OreeB  r.  Howard,  1  Bro.  30. 

^  See  Falkaer  v.  Butler,  Ambl. 
514. 

•  Greenwood  v.  Greenwood,  1  Bro, 
32,  N. 

'  Smith  9,  Campbell,  Coop;  275. 
19  Ves.  400  i  and  see  Marsh  v.  Marsh, 
1  Bro.  293. 

•  Harding  v.  Glyn,  1  Atk.  469,  on 
which  see  5  Ves.  502.  19  id.  302. 
Coop.  118.    1  Tom.  161.    Supple 


V.  Lowson,  Ambl.  729.  In  Warbnrton 
0.  Warburton,  (2  Ver.  420.  1  Bro. 
P.  C.  34,)  which  was  the  case  of  a 
bequest  to  daughters  to  be  disposed 
of  by  them  to  the  use  of  themselTes^ 
their  brothers  and  sister,  or  suich  of 
them,  and  in  such  proportion  as  they 
should  think  most  fit  according  to 
their  needs  and  necessities ;  the  eldest 
son  was  decreed  to  have  a  double 
share. 
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he  makes  no  distribution,  and  it  is  left  to  the  decision 
of  the  Court  i^hat  relations  shall  take,  the  next  of  kin 
only  will  be  entitled,  for  the  statute  is  the  only  guide 
the  Court  can  have.' 

It  is  not  allowed  to  show  by  evidence  what 
relations  a  testator  intended  to  comprehend :  ^  and 
where  therefore  there  was  a  bequest  tp  descendants, 
a  pedigree,  found  among  the  testator's  papers,  was 
not  admitted  to  explain  what  was  meant  by  the  word 
descendants.""  .Evidence  however  is  admissible  to 
show  the  knowledge  of  the  testator  as  to  what  rela- 
tions he  had.*^ 

The  same  rule  is  applied  to  limit  the  extent  of  the 
word  "  kindred,"  as  "  relations."*    But  in  a  bequest  to 
the  "  next  of  kin  in  equal  degree"  brothers  will  ex- 
clude nephews  and  nieces/    And  it  seems  the  same  ^^  ^^^  ^  ^  ^ 
construction  would  now  be  given  to  the  words  ''uextr^^^^-^^^^ 
of  kin  "  alone.    T^ere  has  indeed  been  a  difference  4^^,^^/,^,^ 
of  opinion  on  this  point.     Lord  Keuyon  in  such  ^-f^y^^r^^- 
case  thought  the  statute  the  rule  to  go  by ; '  and  Mr.  -^j^^r  j$^^^. 
X  BuUer  held,  that  there  was  no  difference  between  a^/y.  -^^^^^Jl^ 


devise  to  "the  next  of  kin"  and  "  relations."**  But^^^  ^7f^ 
Lord  Thurlow,  Lord  Eldon,  and  Sir  W.  Grant,  all 
expressed  a^ doubt  of  this  decision;'  and  in  a  late 
case,  in  which  under  a  marriage  settlement  certain 
monies  were  to  go  on  the  death  of  the  wife  without 
issue  to  her  "  nearest  and  next  of  kin : "  Sir  T.  Phimer 

•  Cole  ».  Wade,  16  Ves.  27.  19  id.      Griffith  v,  Jones,  id.  394 ;  but  see  2 
424  j  and  see  9  Ves.324.  1  Sch.  and     Freem.  96. 

Lef.  1 12.    2  Ves.  1 10.  '  Wimbles  r.  Pitcher,  12  Vcs.  433. 

^  GoodiDge  t*.  Goodinge,  1  Ves.  Anon.  1  Mad.  36. 

231.    S.  C.  Ambl.  70.  «  1  Cox,  236. 

'  Crbsley  v.  Clare,  3  Swanst.  320.  ^  Phillips  p.  Garth,  3  Bro.  64;  and 

'  Qoodinge  p.  Goodinge,  ante  N.  h.  see  Lowndes  0.  Stone,  4  Ves.  649. 

•  Can- 9.  Bedford,  2Ch.  Rep.  146.         *  See  3  Bro.  69.    14  Vcs.  385. 

19  Ves,  404.  Coop,277* 
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held  the  wife's  brother  entitled  in  exclusion  of  the 
children  of  a  deceased  sister ;  and  treated  the  case  of 
Phillips  V.  Garth  as  overruled.' 

A  wife  and  a  husband  are  not  of  kin,  nor, 
strictly,  relations  to  each  other.  If  a  husband  there- 
fore bequeaths  to  his  next  of  kin,  that,  prim^  facie, 
does  not  include  his  wife ;  and  it  is  quite  clear,  that, 
if  a  married  woman  under  a  power  by  settlement  be- 
queaths to  her  ^^  next  of  kin,  "  it  would  be  impossible 
to  hold,  that  under  the  construction  of  such  a  will, 
without  more,  the  husband  would  take  as  sole  next 
of  kin.^  So  under  bequests  among  the  testator's 
"  relationa  according  to  the  statute  for  distribution  of 
intestate's  estates  where  no  will  is  made;"""  to  ''such 
of  the  testator's  relations  as  would  be  entitled  thereto 
by  the  laws  in  force  of  distribution  to  be  divided  as 
the  said  laws  direct;"^  ''to  be  divided  amongst 
my  next  of  kin  as  if  I  had  died  intestate,"  *  a  wife  was 
held  not  entitled  to  share.  But  it  seems  clearly  to 
have  been  the  intentions  of  the  testators  in  these 
cases  not  to  include  their  wives  under  the  terms. 
V  Lord  Alvanley  held  a  husband  to  be  included  in  the 
word  "  family "  upon  the  true  construction  of  the 
will ;  but  his  Honour  thought  that  the  word  would 
not  include  him,  except  from  the  context  it  must 
do  so.^ 

Relations  by  affinity  are  not  included    in  the 
general  term  "relations."*    So  where  the  residue 

^  Brandon  0.  Brandon,  2  Wik.  C.  and  see  1  Bro.  ad. 
C  14.  3  Swanst.  312.  *  Davies  v.  BaUy,  1  Ves.  84. 

^  14  Ves.  381.  Watt  0.  Watt,  3         •  Ganicke^.J^rd  Camden,  14  Ves. 

Vet.  244 ;  and  see  Bailey  v,  Wrifjrht,  372  -,  and  see  Nicholls  v,  Sa?age»  IS 

18  Ves.  49.    1  Swanst.  39.   1  Wils.  Ves.  6^. 
G.  G.  15  s  see  also  IS  Ves.  637.  '  M'Leroth  v.  Bacon,  5  Ves.  159. 

•  Worseley  v.  Joknson,  3  Atk.  758;         «  Maitland  v.  Adair,  3  Ves.  23 1 .    . 
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was  to  be  divided  between  the  testatrix's  gmndchil- 
drea  named  in  her  will ;  Lord  Northington  thought 
there  Was  no  colour  for  considering  the  widow  of  a 
grandson  as  a  grandchild/  But  a  bequest  to  re- 
lations by  blood  or  inarriage  will  extend  to  those 
wbo  have  married  persons  entitled,  under  the  sta^^ 
tnte^^    And    the  whole  and  the  ^  half   blood    Ivill 

■ 

take  together  as*"  next  of  kin/'  * 

It  seems  not  very  easy  to  lay  down  any  general -v«  ./<:.-i-^.:V. 
rale  as  to  the  word  "representatives."  In  a  case ':"'^"'^^*'  "^ 
where  a  testatrix  gave  the  residue  of  her  personal^  v^^^^^^. 
estate  to  A.  and  B.  (her  executors)  and  six  othef  ^^L^f-^A^ 
persons  equally,  Sec. ;  and  directed,  that  in  case  oi  the  '^^^  ^.X^^ 
death  of  any  of  them  before  her,  the  share  of  the  one  ^^^i^^-i^^  ^*^ 
so  dying  should  goto  and  be  had  and  received  \}yM.^^L^*JL./i^A 
his  or  her  legal  repreeentatives ;  and  A*  died  bcfore]^^^^/^ 
the  testatrix,  who  died  shortly  afterwards ;  and  the^^^-  ^^T  i 
question  was  between  A.'s  executors,  his  residuary -^^ .  ^,^/f«w 
legatees,  and  his  next  of  kin :  the  Master  of  the  Rolls^'9^'  '^^^Z 
ygfBB  of  opinion  that  the  true  construction  was;  that^  **';<^'-^ 
by  legal  representatives  the  testatrix  meant  snch^l^^^^- v^ 
pefsons  as^  could  claim  A.'s  property  in  th«r  own''^^'*^^ 
right,  which  he  declared  to  be  those  who  would  have  ^i^^\t^\ 
Jyeea  entitled  as  next  of  kin  of  A*  at  the  death  of  tho^^^^^^^T^  j 


testatrix,  in  case  he  had  at  that  time  died  intestate.^^.^'^-^ 
While  in  a  case  not  long  afterwards  in  which  a  ^^^^/^ir^^^. 
ditor  accepted  a  satisfaction  of  10^.  in  the  pouncU^- 
from  his  debtor^  and  then  died;    after  which  the 
M^idow  of  the  debtor  devised  certain  estates  in  trust 
to  raise  a  sum  equal  to  10«.  in  the  pound,  and  pay 


«  HoBsey  v.  Berkeley,  2  Ed.  Id6.         c  Cotton  9.  S<iaraiicke,  1  Mad.  46. 
Arobl.  603.  *  Bridge  ^  Abbot,  3  Bro.  224. 

^  Devisme  t,  MeUish,  5  Yes.  529. 

I 


\ 
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the  same  to  such  of  the  creditors  as  accepted  the 
composition » ''  or  their  personal  representatives:  "  the 
Court  held  that  the  admin]atratrix>  and  not  the  next 
of  kin,  or  residuary  legatee  of  the  creditor,  was  bene-^ 
fieiaUy  entitled  to  this  sum ;  observing,  that  they  did 
not  therefore  mean  to  dispute  the  authority  of  the 
case  of  Bridge  v.  Abbot,  which  would  stand  upon  its 
own  grounds/  In  subsequent  cases  ^' legal  repre* 
sentatives"  were  held  to  mean  next  of  kin,  but 
this  was  from  apparent  intention;^  and  Lord 
Loughborough  thought  the  deteiminations  both 
in  Bridge  v.  Abbot,  and  Evans  v.  Charles,  per^ 
fiectly  right,  and  showed  that  the  words  were  to 
be  explained  according  to  the  subject  matter ."^  XiOrd 
Alvanley  also  observed  there  was  an  obvious  dis- 
tinction between  the  two  cases,  and  it  had  been 
traly  said  the  words  must  always  be  taken  together 
with  the  context;  they  must  have  their  l^pal  meaning, 
unless  clearly  intended  otherwise."^  Hence  where 
there  was  a  bequest  unto  and  amongst  all  and  every 
the  issue,  child  or  children,  male  or  female,  of  tbe 
body  of  the  said  J.  H.  by  the.  said  M.  his  wife,  and 
their  representatives,  equally,  share  and  ahaxe  alike ; 
and  one  of  the  children  (a  daughter)  of  J.  and  M.  H. 
bad  died  leaving  children,  and  her  husband  took  out 
administration  to*  her;  the  Lord  Chancellor  thought 
the  word  issue  qualified  the  word,  representatives,  and 
held  the  daughter's  children  entitled  33  such  against 
their  father  as  administrator/ 

It  has  been  laid  down  that  under  a  limitation  to 


•  Evans  v.  Charles,  1  Anstr.  128.  *  6  Ves.  402. 

^  Jennings  v.  Gallimore,  3  Ves,  •  Horsepool  o.  Watson,  3  Ves. 

146.    Long.  V.  Blackall,  ibid.  486.  383. 

•  Ibid.  490. 
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the  ''family"  of  J.  S.  the  real  estates  go  to  the  heiff  ^^^-^  ^^ 
at  iaw ;  the  personal  to  the  next  of.  kin/    And  in  2t/^**i/y^  ^«^S^ 
\       bequest  of  personal  property  to  a  sister  for  life,  with^*^* 
a  request  that  she  would  bequeath  it  at  her  death  to 
those  of  her  own  family  ;  this  word  was  held  equiva- 
lent to  "  her  own  kindred/'  or  ^*  her  own  relations,"* 
rik^u^But  "family"  may  according  to  the  context  have>^^^  ^^^.ic-^e 
IC^p|^^iff<^rent  significations  in  different  wills,  and  tnay  be'^  ^*^^>-^: 
^1^*     restrained  to  mean  only  the  children ;  as  in  a  gift  to^^  ji^     "**" 
A.'s  and  B.'s  families^  which  entitles  the  children  in*^/*  ^^ 


exclusion  of  the  parents.""    In  one  case  a  devise  was'^^.^/jJS^  'V  ^ 
hdd  void  for  uncertainty,  the  Court  not  being  able  **^*^%^    ]^, 
tx>  make  out  whom  the  testator  meant  by  the  word 
*^  family."** 

"Children"  will  be  held  to  have  a  co-extensive 
sense  with  "  issue/'  where  there  can  be  no  other 
construction,  and  the  will  without  it  would  remain 
unoperative ;  or  where  the  testator  has  clearly  shown 
by  other  words  that  he  did  not  use  the  term  in  tlie 
proper  sense,  but  meant  it  in  a  more  extensive  signi- 
fication:* as  where  he  indifferently  uses  ^he.  words 
'^children"  and  "issue;"  showing  he  meant  the 
one  in  the  same  sense  as^  the  other/  If  nei- 
ther of  these  circumstances  occur,  the  word  must; 
have  its  natural  signification,*  and  under  a  bequest 
therefore  to  the  children  of  A.,  an  only  surviving 
child  was  held  entitled  to  the  whole,  although  the 

•  17  Ve8.263.    Hob.  '33.    19  Ves.  ^  Wyth  v.  Blackman,  1  Ves.  196. 

301.  Ambl.  555.   Gale  t«.  Bennett,  Ambl. 

k  CniwyB  9.  Golm&Ot  9  Ves.  319 ;  681 ;  and  see  Royle  v,  Hamilton,  4 

■adsceSVes.  110.    f  Ves.  437-    D.  Mandiester  v.  Bon* 

«  Barnes  o.  Patchy  8  Ves.  604.  ham,  3  Ves.  61. 

'  Doe  p.  JoiaTiUe,  3  Ea^,  172.  ■  See  3  Ves.  and  B.  69.    So  the 

«  2  Ves.  200.    4  Ves.  698.    10  id.   .  word  ''  enfans  "  in  a  French  will 

201.     Bdwards  v,  Allen,  3  €h.  Rep.  prim&  facie  means  children  not  issue. 

86.  Duhamel  v.  Ardovin,  2  Ves.  163. 

I   2  - 
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other  children  of  A.  had  died  leaving  children/  So 
also  where  a  testator  left  the  residue  of  his  property 
among  all  the  children  of  William,  Henry,  John» 
Thomas,  and  Ann,  his  late  brothers  and  sister  de^^ 
ceased,  all  of  whom*at  the  date  of  the  will  had  died 
leaving  children,  and  grandchildren,  but  the  children 
of  Ann  were  also  dead  at  the  date  of  the  ^ill :  it 
was  held  that  the  children  of  the  four  brothers  were 
entitled  in  exclusion  of  all  the  grandchildren  of  the 
{>rothers,  and  of  Ann ;  and  that  the  knowledge  of 
the  testator  that  there  were  no  children  of  Ann  was 
not  alone  sufficient  to  alter  the  construction  the 
words  properly  bore.^ 

A  great-^grandchild  may  take  under  a  bequest  to'  a 
grandchild;*"  or  a  grand-^nephew  Under  the  descrip-^ 
tion  of  nephew,"^  if  such  appear  ^o  be  the  intentioOi 
Lord  Northington  even  inclined  to  think  that  the 
word  '^  grandchildren"  would  without  further . expla^- 
nation  comprehend  great-grandchildren :  for  in  com-^ 
mon  parlance  it  was  used  rather  in  opposition  to,  and 
exclusive  of  children,  than  as  confined  to  the  next 
descent,  the  children  of  children;  and  must  have 
the  effect  of  comprehending  both,  unless  the  inten-^ 
tion  appeared  to  the  contrary.* 

"  Children"  in  its  natural  import  is  a  word  of  pur- 
chase, ai|^  not  of  limitation,  unless  to  comply  with 
the  intention  of  a  testator :  so  that  if  one  devise  to 
J.  S.  and  his  children,  J.  S.  and  his  children  n^ill 
take  the  thing  devised  together  as   joint-tenants/ 


fci  ■  t 


«  Crooke  v,  Brokcing,  2  Ver.  106.  *  2  Ed.  196.  AmbL  604  $  but  &ee 

Loveday  v,  Hopkins,  AmbL  273.  E.  Orford  v.  ChurdiiU,-  3  VeSi  &  B. 

k  Radcliffe  r.  Buckley,  10  Ves,  196.  59. 

•  Hussey  v,  Berkeley,  2  Ed.  194.  ^  '  Touch.  415.  Buffarr.  Bradford, 
Ambl.  603.              *  2  Atk.  220.     Alcock  it.  EUen,  2 

*  6  T.  R.  676.  Freem.  186. 
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But  where  there  was  a  bequest  in  trust  for  W.  P.,/:^^^—-  ^^" 
and  for  such  younger  sons  as  he  should  have,  equallj^r^^^^^-T^'^jj^ 
between  them,  and  in  case  there  should  be  but  one 
younger  son,  then  the  whole  to  that  one :  it  was  held 

w 

that  W.  P.  took  only  for  life,  with  remainder  to  his 
younger  sons/  And  where  the  bequest  was  ^^  to 
Lady  S.,  and  to  her  heirs  (say  children);"  the  Vice 
Chancellor  was  of  opinion  that  Lady  S.  was  entitled 
for  life,  with,  remainder  to  her  children :  the  word 
^*  heirs,"  which  was  used  as  synonimous  with  ^^  chil- 
dren," importing  that  they  were  to  take  after  her 
death.** 

The  words  "  younger  children"  in  gifts  by  will  or  ^ii*^  ^^<^ 
settlement  hare  received  in  equity  great  latitude  oP''^ -^'''^••^-i^- 
construction  to   answer  the  occasions  of  families, » 
and  intent  of  the  parties ;  and  are  considered  such 
as  do  not  take  the  estate ;  are  not  the  head  and  re- 
presentative of  the  family.     Every  one  but  the  heir 
18  a  younger  child  in  equity.     Where  therefore  there 
is  a  son,  or  where  the  estate  is  limited  over  to  colla- 
teral relations  in  default  of  male  issue,  a  daughter, 
thaugh  first  born,  is  a  younger  child : ""  as  is  also  an 
eldest  son,  when  the  family  estate  is  given  away  from 
him;"*  and  an  only  son,  though  a  younger  child  by 
birth,  will  not,  if  he  takes  the  ei^tate,  be  entitled 
under  a  bequest  to  younger  children/ j|[t  was  an 
observation  of  Lord  Hardwicke  that  there  was  no 

case  where  the  Court  had  considered  a  younger 

"I  ■■■■■■■'■■■«--■■     ■    ■■"    ■     '     ...  ■■■.I.I,-.  .  ,,        ,  I 

•  Gardeo  •.  Piilteney»  3  Ed.  333.  neage  v.   Hunlocke,  2  Atk.  456. 

Ambl.  499  $  and  see  Crone  9.  Odell,  FSenon  it.  Oaroett,  2  Bro.  38. 

1  B.  &  B.  449.    Jeffery  v.  Honey-  '  Duke  v.  Doidge,  2  Yes.  203.  N. 

wood,  4  Mad.  398.  •  Bretton  v.  Bretton,  2  Freem.158. 

^  Gniwford9.Trolter,4Mad.361.  3  Gh.  Rep.  1.    Nels.  63.    Me^d  o. 

<  Beale  v.  Bealc,  1  P.  W.  ^4.  Cave,  1  Cb.  Ilep,  2iM. 
Butler  V.  Duncombe^  id.  448.    He. 
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child  as  an  eldest,  hut  between  parent  and  children, 
or  those  who  stood  in  loco  parentis.*  A  practical 
work  remarks  that  this  distinction  does  not  appear 
to  be  attended  to  at  the  present  dd.y.*' 

*'  Younger  children"  mean  those  who  answer  the 
description  at  the  period  of  the  vesting  of  the  legacy. 
Thus  where  a  sum  of  moiiey  was  given,  in  the  case  of 
the  death  of  A.  without  children,  to  the  younger  chil- 
dren of  H.:  and  the  eldest  son  of  H.  died  in  the  lifetime 
of  A. ;  the  second  son  of  H.  was  held,  not  entitled  to 
the  benefit  of  the  legacy,  which  did  not  vest  till  the 
death  of  A.,  and  then  only  in  such  persons  as  were 
f;^^/:..^  /4'  at  that  time  younger  children  of  H/  So  where  a  tes- 
tatrix bequeathed  a  residue  to  A.  for  life,  and  after 
her  death  to  the  younger  children  of  H.  duke  of  N., 
who  at  the  date  of  the  will  had  three  sons,  the  eldest  of 
whom  died  before  the  testatrix ;  Lord^  Eldon  thought 
upon  the  whole  will  the  meaning  oC  the  testatrix  was 
to  give  to  those  answering  the  description  of  younger 
children  at  her  death,  and  the  youngest  son  therefore 
was  alone  entitled  ."^  And  in  a  late  case  where  a  funa 
was  directed  to  accumulate  till  a  certain  period,  and 
thereupon  to  be  assigned  and  transferred  to  all  and 
every  the  younger  children  of  the  testatrix's  daughter, 
if  more  than  one,  except  an  eldest  son,  equally,  &c. ; 
and  the  eUe^t  son  of  the  daughter  survived  the  tes^ 
,  tatrix,  biit  aied  before  the  period  of  distribution ;  the 
second  son  was  held  to  be  excluded ;  but  consider- 
able  stress,  it  may  be  observed,  was  laid  upon  the 


I 


•  Ambl.  204.  177.  Lord  Teynham  r.  Webb,  2  Vc8. 

^  Sugd.  Pow.509.2ded.;  andsee  198.     See  also  Sugd.  Pow.   506. 

Duke  p.  Doidge,  2  Ves.  203.  N.  2d  ed. 

«  Hall  i.  Hewer,  Ambl.  203 ;  and  '  Lady  Lincoln  9.  Pelliam,  10  Ves. 

see  Loder  v.  Loder,  Mos.  356.    2  166. 
Ves.  531.  Bowles  p.  Bowles,  10  Ves. 
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use  of  the  indefinite  article  as  denoting  the  person 
who  sustained  the  character  of  eldest  son  at  a  future 
period.^ 

Wh«*e»  however,  a  testator  gave  30002*  to  J.  for 
the  use  of  her  younger  children  as  she  should  ap« 
point,  and  in  default  of  appointment,  among  them 
equally ;  and  one  of  the  younger  children  after  the 
death  of  the  testator  became  the  eldest :  Lord  Hard-* 
wicke  held  that  as  he  was  a  younger  child  at  the 
making  of  the  will,  and  at  the  death  of  the  testator, 
he  must  be  considered  a  younger  child,  notwithr 
standing  the  accident  that  had  happened  since  of 
the  death  of  the  elder;  observing,  there  were  several 
instances  in  which  such  a  child  who  was  then  a 
younger  had  been  entitled  both  to  the  portion  of  a 
younger  child,  and  a  settled  estate  also.*" 

In  a  case  in  which  a  man  by  codicil  desired  that  his 
executor  would  at  his  decease  bequeath  one  thousand 
guineas  to  Lord  G.  for  the  use  of  his  seventh,  or 
youngest  child,  in  case  he  should  not  have  a-seventh 
living ;  and  at  the  time  of  making  the  codicil.  Lord 
C.  had  six  children,  and  had  had  a  seventh,  who 
h^d  died ;  and  after  the  testator's  death  had  S.  and 
four  more  children;  and  after  the  birth  of  M*,  the 
youngest  of  these,  the  executor  made  his  will,  and 
by  it  gave  to  Lord  G.  one  thousand  guineas  for  the 
use  of  his  seventh,  or  youngest  child,  in  discharge 
of  the  bequest  of  his  testator,  which  he  recited :  it 
was  held  that  S.,  being  in  fact  the  eighth  child  bom, 
eottld  not  take  by  the  description  o£  seventh  child  ; 


'  Matthews  v    Paul,  3  Swanst.  Ver.  660.    Graham  v.  Lord  London- 

328.    2  Wife.  C.  a  64.  derry,  cited  2  Vea.  199,    Leake  r. 

y  Coleman  v.  Seymour,   1   Ves.  Leake,    10  Ves.   477.     Driver   tr. 

im  \  and  gee  Trafibrd  v.  Ashton,  2  Frank,  3  M.  &  S^.  26.    6  Pri.  41. 
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and  that  the  legacy  went  to  the  youngest  child  of 
Lord  C.  at  the  death  of  the  executor/ 

Under  a  bequest  among  '<  children"  the  eldest 
son,  notwithstanding  he  takes  the  estate  out  of  which 
the  legacy  is  to  arise,  will  be  entitled  to  a  share  ;*" 
and  where  a  testator  gave  each  of  his  youager  ohil-f 
dren  a  legacy,  and  the  residue  of  his  personal  estate 
to  his  eldest  son,  but  if  he  died  under  iwenty^one, 
then  to  his  other  childfen  in  succession ;  and.  in  case 
either  of  his  younger  children  should  die  before 
twenty-one,  then  his  or  her  legacy. to  go. equally 
among  all  the  survivors;  cukI  if  he  should  have  ad 
child  wbo  should  attain  .  twenty-one,  then  all  his 
estate  to  go  to  a  charity;  and  one  of  the  y^mger 
children  died  under  twenty-one :  Lord  Camden  heM 
the  eldest  son  entitled  to  a  share  of , the  legacy  of 
the  one  dying;  and  the  decnee  was  confirmed  by 
Lord  C.  Apsley,  after  the  Lords  Commissioners  on 
^  rehearing  had  differed  in  opinion.''  An  only  cUki 
also  ha0  been  held  entitled  under  a  bequest  to  the 
youngest  child  of  A.y  if  A.  should  have  any  child  or 

children  at  the  testator  s  decease."^  .  - 

» 

In  a  case  where. a  man,  having  two  sons  by  dif- 
ferent wives,  bequeathed  3000/.  to  W.  his  son  by  his 
first  wife  at  the  ag^  of  twenty-four,  and  gave  the  re- 
sidue of  his  property  to  his  wife  B.  for  life,  and  after 
her  death  to  any  child  or  children  ke  might  have  by 
his:  wife  £.,  to  be  equally  divided  between  them  that 
attained  twenty-one,  the  survivor  of  his  children  to 
possess  .what  was  bequeathed  to  the  other;  but 
should  not  either  of  his  children  attain  twenty-one. 


•  Wc«t  V.  Lord  Primate  of  Ire-         '  Hiern  r.  Ley,  Ambl.  669. 
land,  3  Bro.  148.    2  Cox,  258.  *  Etnery  r.  England,  3  Vcs.  23g. 

^  IhcI<Hion  V.  Northcote,3  Atk  .438. 
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then  he  bequeathed  the  30002.  left  to  his  son  W.  to 
the  children  of  P. ;  and  the  testator  left  only  W*,  hift 
son  by  B.  haying  died  in  his  infancy :  it  was  held 
that  W.,  as  surviving  child,  was  entitled  to  the  resi- 
due, as  well  as  to  the  sum  expressly  given  to  him, 
ftom  the  apparent  intention  of 'the  testator  to  include 
all  his  children/ 
*'^^**'*    A  legacy  to  "  first  and  second  cousins''  was  held^^.^>^^^^^ 
¥*jt-Am*Uy  include  a  great  niece,  and  first  cousinfl  once  re-jfl^^^^^  -^^ 
^  r>^^jn>0Ted  ;  on  the  ground  that  the  intention  was  to  give^*^^!:::^* 
to  relations  not  more  remote  than  second  cousins."^ /LT!;    '^  ^2  I 
And  fM  the  same  reason  Sir  J.  Leach,  under  a  simi-  -^^c«.«^^a  ^^"U^ 
htt*  clause,  decreed,  that  great-grandchildren  of  the  J' ^V^'*^^^ 
testator's  uncles  and  aunts,  who,  his  Ek>nour  ob-  ^' 
served,  were  first  cousins  twice  removed,  and  not  _ 

second  cousins,  were  entitled.*.^*    ^^r*-'  -.^'^^-^^^   y^^..^^-  jy:^^. 

thider  a  bequest  to  "  servants '^  living  vrith  the  ^^//T^^^"^ 
testator,  Lord  R*  Cowper   held  that    stewards    of /^'^'^ -^ '''^''' 
coiirtB,  and  such  who  were  not  obliged  to  spend*<^^^^^[^-* 
their  whole  time  with  their  master,  but  nright  also  ^  Vv^ r^^^ 
serve  any  other  master,  were  not  servants  within 'the'*^'^^^*'*v- 
intention  of  the  will :  but  he  would  not  narrow  it  to^ 
such  servants  only  that  lived  in  the  testator^s  hbuse*, 
or  had  diet  from  him."^    And  in  a  late  case  of  a  simi- 
lar gift  by  a  man,  who  used  to  hire  a  carriage'*  send 
horses  by  the  year;  it  was  decided  that  a  cdachm[an^ 
supplied  and  paid  by  the  jobmaster,  and  who  did 
not  board  or  lodge  in  the  testator's  house;  but  re- 
ceived from  hint  a  certain  sum  per  week  as  board 
wages,  and  a  livery,  and  was  returned  by  him  as  his 

— »^^i^»»».  ■  »  ^^.^— iaP.^»».^»»—  ■■  I  lilt-'  I  ■!"  ■  — ^— ^»»— »»^— »^^»^.^»»1^^^^.^»^ 

•  Hin  p.  Smith,  1  Swanst.  195.    1  '  Townshend  v.  ^Vindham,  2  Ver. 

Wilt.  C.  0.  134.  54^.    It  seeiuB  to  have  been  bo  cou> 

^  Mayott  V.  Mayott,  2  Bro.  125.  fined ;  Jones  t*.  Henley,  2  Ch.  Rep. 

<  Slices  r.  Bell.  1  Sim.  &  St.  301.  361.                                           ' 
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coachman  under  the  act  imposing  a  duty  on  male 
servants,  did  not  come  within  the  description  ;  there 
being  no  contract,  out  of  ivhich  the  relation  of  mas- 
ter  and  servant  could  grow/  It  has  been  held  also 
that  a  legacy  to  all  servants  includes  those  only  who 
^  were  servants  at  the  date  ^of  the  will,  and  continued 
so  till  the  death  of  the  testator.^ 


.Jiv. 


If  the  circumstances  are  such  as  to  render  it  * 
doubtful  how  far  a  servant  is  actually  in  the  testator's 
service  at  the  time  of  his  death,  it  seems  clear  that , . 
the  conversations  or  declarations  of  the  testator  ajre 
evidence  whether  he  considered  the  service  dissolved 
or  not ;  but  that  they  are  not  admissible  to  show  an 
intention  that  the  servant  should  haVe  the  legacy, 
although  he  might  not  be  in  the  testator-s  service.*" 


/^^/^  -  It  remains  to  observe  that  in  these  bequests  to 

y7Z*3w^^>^^^^^^'^>  relations,  and  the  like,  the  legatees,  as  tbej 

-^•^Mi^C^   claim  in  their  own  right,  must  take  per  capita,  and 

^f^^-.ot  per  .^,    HeL  in  a  leg^r  to  /a«4  B, 

//a.    v*v  \  wid  the  children  of  C,  each  of  C.'s  children  take  an 

f^Zt^^^  equal  share  with  A.  and  B.,  as  if  they  had  been  in* 


-♦^.^.^.^  dividually  named.*  Or  if  there  is  a  gift  to  the  chil- 
dren of  A.  and  B.,  and  A.  leaves  no  children,  the 
childr^i  of  B.  take  the  whole/  So  in  the  case  of  a 
bequest  to  the  issue  of  A«,  a  son,  and  two  grandchil- 
dren (children  of  a  deceased  daughter)  were  held  to 


•  Chilcot  p.  Bromley,  12  Ves.  114. 
^  Jones  V.  Henley,  2  Oh.  Rep.  361. 
<  Herbert  t?.  Reid,  16  Ves.  481. 

*  Nortbey  it.  Stranfje,  1  P.  W. 
340.  Weld  o.  Bradbury,  2  Vcr.  705. 
Thomafl  9.  Hole,  For.  251.  Bamei 
p.  Patch,  8  Ves.  604.  Dyer  r.  Dyer, 
1  Mer.  414. 


•  Bkckler  p.  Webb,  2  P.  W.  3  83. 
Lngar  v.  Harman,  1  Cox,  250.  £c- 
card  V,  Brooke,  2  id.  213.  Butler  v. 
Stratton,  3  Bro.  367.  Longmore  v. 
Broom,  7  Ves.  124;  and  see  10  Ves. 
176. 

'  Wicker  p.  Mitford,  Harg.  L.  T. 
513.  Smithp.  Streatfield,lMer.358. 
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take  per  capita/  This  is  the  rule  in  the  absence 
only  of  any  expressions  indicating  a  contrary  inten- 
tion. Thus  where  money  was  by  settlement  directed 
at  the  death  of  A.  to  be  equally  divided  between  the 
three  sisters  and  a  niece  of  the  settlor,  or  the  respec- 
tive issues  of  their  bodies,  in  case  they,  or  any  of  ^ 
them,  should  happen  to  be  dead  at  the  time,  share 
and  fidbare  alike,  viz.  to  each  of  them,  or  their  re- 
spective children,  one  fourth  part ;  and  of  the  four 

persons,  who  all  died  in  the  lifetime  of  A.  one  sister 

• 

left  children  only,  another  grandchildren,  and  the  . 
third  children  and  great-grandchildr^u,  and  the  niece 
died  without  issue :  Lord  Hardwicke  thought  the 
settlement  had  shown  in  what  manner  all  these  de- 
scendants were  to  take  ;  per  stirpes  as  to  the  stocky 
viz.  that  which  would  h^ve  belonged  to  each  sister,  . 
if  living,  to  go  to  their  respective  issues ;  but  to  be 
divided  per  capita  among  themselves.^  And  where 
again  a  testator,  as  to  the  residue  of  his  fortune, 
willed  that  the  descendants  or  representatives  of 
each  of  his  first  cousins,  deceased,  should  partake 
in  equal  shares  and  proportions  with  his  first  cousins 
then  alive;  the  Master  of  the  Rolls,  after  some 
doubt,  thought  that  no  person  taking  as  representa- 
tive could  take  otherwise  than  as  the  statute  gave  it 
to  representatives,  i.  e.  per  stirpes.* 


III.  The  doctrine  of  the  earlier  books  is  that  in  >*W«y*^  ^ 
a  bequest  to  the  children  of  J.  S.  a  child  bom  after  jta.     ^^/"^^'^ 
the  date  of  the  will  but  before  the  death  of  the  tes- 


^  Daveopoit  v.  Hanbnry,  3  Yes.  *  Rowland  ty.Gorsach,  S  Cox,  187  i 

357.  and  see  Crone  v.  Odell,  1  B.  &  B. 

^  Wyth  o.  Blackman,  1  Yes.  196.  449.    3  Dow.  61. 
Anbl.  555i 


■>«» 


.* 
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■.^. 


tator  can  not  take,*  unless  J«  S.  had  no  child  at 
the  time  of  the  devise ;  for  then  the  intention  to  in-> 
elude  after  bom  children  must  be  inferred,  or  the 
bequest  would  altogether  fail.^  It  has  however  long 
^^  /!^^  >*  been  established  that  where  legatees  are  not  personam 
•i^»;^i^<^^.4^.designatae,  but  are   described  under   such  general 

terms,  the  time  at  which  the  legacy  is  made  payable 

is  that  fof  ascertaining  the  objects  of  the  bequest;  and 

^  those  answering  the  description  at  that  time  are  the 

rfi„^^.^  ^>a^persons  to  claim.    If  a  legacy,  therefore,  is  given  to 

7/^..i^  r^*f^  the  children  oi  J.  S.,  all  his  children  in  existence  at 

7^"  the  death  of  the  testator  will  be  entitled  to  share.'' 

Or  if  it  be  given  to  them  at  a  future  time,  as  at  the 
C/i^^t^j^  c,  ^  death  of  A.  ;**  or  to  be  paid  them  at  their  respective 
'^sS^^Xmr^Z^^  of  twenty-one  ;•  all  the  children  bom  previous  to 
Uf.  '^^.fi^^the  death  of  A.  or  to  the  time  when  the  eldest  child 

attains  twenty-one,  will  be  included  in  the  bequest. 
.Thus  in  a  case,  which  was  much  considered  by  Lord 
Thurlow, 'and  seems  to  have  settled  the  law  upon 
this  subject,  where  a  testator  gave  certain  £rtx)ck  to 
W.  for  life,  and  at  his  death  to  the  testators  godson 
S.,  son  of  W.,  and  at  his  decease,  if  before  he  was 


■^•^ 


«w 


•  Swinl).  P.  7.  S.  11,  Touch.  446, 
Bac.  Ab.  heg.  B.  Com.  Dig.  Chan. 
3  Y.  16.  Northey  r.  Strange,  1  P.  W. 
d42.    Pr.Ck.470.   OHb.  Bq.  R.  136; 

*  Weld  V,  Bradbury,  2  Ver.  705. 
Haughton  v.  Harrison,  2  Atk.  329$ 
and  see  3  Brd.  434.    Belt's  N. 

«  Garbrand  r.  Mayott,  2  Ver.  105. 
2  Freem.  105.  Cook  r.  Cook,  2 
Ver.  545.  Roberts  r.  Ifigman,  1 
Bro.  5^.  N. 

'  Ellison  V,  Airey>  1  Ves.  111. 
Baldwins.  Kanrer,Cowp. 309.  Bart- 
lett  V.  HoUister,  Ambl.  334.  1  Bro. 
531.  Congreve  tf.'Congreve,  1  Bro. 
530.    Att.  Gen.  v.  Crispin,  id.  386. 


Jee  Vy  Audley,  1  Cox>  324.  Vioer 
V.  FVancis,  2  id.  190.  Simmons  v. 
Vallance,  4  Bro.  345.  Malim  9. 
Barker^  3  Yes.  150.  Walker  v. 
Shore,  15  Yes.  122.  Crone  v.  OdeU, 
1  B.  &  B.  449.  3  Dow.  61.  Leake 
V.  Robinson»  2  Mer.  363.  Tebba  v. 
Carpenter,  1  Mad.  290. 

•  Gilmore  v,  Severn,  1  Bro.  582. 
Hughes  V.  Hughes,  3  Bro.  352. 434^ 
14  Yes.  256.  Pulsford  tf.  Hunter, 
3  Bro.  416.  Curtis  v.  Curtis,  6 
Mad.  14 ;  and  see  Scott  v,  Harwood, 
5  Mad.  332.  Contra  Freemantle  c% 
FVeemaiitle,  1  Cox,  248. 


DESCRIBING   LEGATBBS.  IS5 

of  age,  to  be  divided  equally  among  hia  brothers ; 
and  S.  died  an  infant  in  the  lifetime  of  th|  testator, 
leaving  two  br^ers^  bat  after  the  death  of  the  tes- 
tatqr  W.  had  another  son  bom :  his  Lordship  held 
that  this  son  being  bom  before  the  time  of  distribution 
of  the  fund  was  entitled  to  a  share/  And  where  a 
legacy  was  given  for  the  benefit  of  all  and  every  the 
child  and  childr^i  of  the  testator's  niece  A.,  the  wife 
of  B.,  to  be  transferred  to  such  of  them  as  were  sons 
at  twenty-one,  &c.;  and  B.  died,  and  A.  married 
again,  and  had  another  child  bom  before  any  of  her 
sons  by  3.  had  attained  twenty-one :  such  after-bom 
child  was  held  entitled.*" 

In  bequests  by  parents  to  children  there  is  every 
reason  for  including,  if  possible,  all  the  children^ 
as  it  IS  the  natural  duty  of  a  parent  to  provide  for 
all  his  offspring.  Hence  in  a  case  where  J.  M.  be- 
quefithed  all  his  real  and  personal  estate  to  trustees 
to  apply  the  rents  and  profits  unto  and  for  the  main- 
tenance of  his  N  wife  A.,  and  the  maintenance  and 
education  and  bringing  up  of  his  children;  and  di- 
rected his  trustees  to  sell  a  particular  estate,  and 
invest  the  produce  in  the  funds,  and  apply  the 
dividends  in  the  same  manner  with  power  to  sell  out 
any  part  as  a  premium  to  place  out  his  son  T.  M.  as 
a  clerk,  or  for  the  advancement  of  either  of  his 
daughters ;  and  after  the  decease  of  his  wife,  in  trast 
to  convey  a  particular  estate  to  his  son,  and  to  pay 
to  each  and  every  of  his  daughters  who  might  be  then 
living  the  sum.  of  1000/«  clear,  unless  they  or  eitfier 
of  them  should  have  been  previously  advanced,  and 
in  that  case  only  so  much  as  would  make  up  the 


•  Devisme  o.  Mello,  IBro.  537*        345;  a&d  see  Hutch««oo  v.  Jones, 
^  BarriDnrton  r.  TrisUm,  6  Yes.      2  Mad.  124. 
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portion  of  either  of  his  daughters  1000/. ;  and  in  tniat 
to  dfllsign  UyaUMs  said  children  sererally  and  respeo* 
tively  his  hoosebold  fiimitare»  goods^  &c.  and  to 
assign  over  to  his  son  all  the  rest  of  his  property; 
and  the  testator  at  the  time  of  making  his  will  had  a 
son  and  three  daughters,  and  afterwards  had  two 
more  sons^   and  the  question  was  whether  these, 
being  bom  after  the  date  of  the  will,  could  have  the 
benefit  of  the  provision  for  the  maintenance  and  edu^ 
cation  of  the  testator^s  children  during  the  life  of  his 
widow:  the  Master  of  the  Rolls  observed,  if  it  had 
not  been  the  case  of  parent  and  child  he  must  have 
made  the  inference,  that  the  testator  intended  only 
to  provide  for  tibe  son  and  the  daughters ;  but  he 
would  construe  it  every  way,  if  possible,  to  apply  the 
words  to  afker-bom  children,  and  he  would  not  defnive 
them  of  the  provision  which  under  the  general  words 
they  might  be  supposed  to  have:  he  therefore  de- 
clared diat  during  the  life  of  the  testator's    wife 
the  rents  and  profits  were  applicable  to  the  main* 
tenaace  and  education   and  bringing  up  of  all  the 
children/ 
*>-^*^>  .i^-    It  is  equally  clearly  settled   in  these  general 
Y'^  ^-^^  gifts,  that  all  those  bom  aftar  the  period  of  the  dis- 
^ ^.4^  'i^yS^tribution  of  the  lund  will  be  ^secluded  fi*om  any  share; 
\^J^*^'7^'  and  the  children  of  J.  S.,  therefore,  in  the  respective 
*^r^'^  *^c«ies  abovementioned,  who  happen  to  be  bom  afl;w 
\//y^  z^j^.^^  death  of  the  testator,*"  or  of  A.; "^  or  after  the  time 

'  Matchwick  v.  Cock,  3  Ves.  609.  Bro.  391.     1  Yes.  J.  405.    Sprack- 

Freemantle  v.  Taylor,  15  Ves.  363.  fin^  ff.  Ranier,  1  Dick«  344.  Honley 

Coles  V.  Hancock,  2  Ch.  Rep.  210.  o.  Chaloner,  2  Yes.  83.    Davidsoo 

^  Heathe  v.  Heathe,  2  Atk.  121.  r.  Dallas,  14  Yes.  576. 

Coleman  v.  Seymour,   1  Yes.  209.  '  Ayton  e.  Ayton,   1  Cox,  327. 

Roberts  v.  Hi^^an,  1  Bro.  532,  n.  1  JBro.  542,  n.    Paul  v.  Oompton, 

Singleton  v.  Gilbert,  1  Cox»  68.     1  8  Yes.  375. 
Bro,  542,  ».     Hill  v.  CSiapman,  3 


DBSORIBINa   i^BGATEBS.  1£7 

when  the  eldest  attains  twenty-one,*  will  not  be 
entitled  to  .participate  with  thosie.  horn  previous  to 
those  periods.  •  This  doctrine  indeed  has  not  been 
altogether  approved  of ;  ^  but  it  seems  so  weU  estab- 
lished, that  in  a  case  in  which  the  words  were  '^  all 
the  other,  children  hereafter  to  be  bom,"  it  was  ad-  « 

mitted  by  the  counsel  that  children  bom  after  the 
time  of  payment  must  be  excluded.*'  So  in  a  gift  of 
several  annuities,  with  a  direction  that  the  first  of 
tiiem  that  fell  in  was  to  devolve  upon  the  eldest  child 
of  A.,  and  at  the  death  of  the  first  annuitant  A.  had 
no  child ;  it  was  held  that  an  after-bom  daughter  was 
not  entitled."^ 

,  Lord  Alvanley  appears  also  to  have  thought,  that.,^.^^^.^^ao>»^ 
after-bom  legatees  must  be  excluded  where  distinct '^'••''^'•^* 
and  separate  bequests  were  made  to  them.  For 
where  a  testator  gave  *^  to  J.  R.'s  children  60/*  to 
every  child  he  hath  by  his  wife  £.,"  to  he  paid  to 
them  as  they  should  come  of  age ;  and  '^  to  C.  R.'8 
children,  that  he  hath  by  his  wife  P.,  50^.  to  every 
child  when  they  come  of  age; "  and  there  were  eleven 
children  of  J.  R.  and  C.  R.  at  the  time  of  making  the 
will,  thirteen  at  the  death  of  the  testator^  and  three 
bom  afterwards:  his  Lordship  distinguished  this 
case  from  those  above  cited,*  which  were  of  a  gross 
sum  to  be  divided  among  the  legatees,  and  which 
might  without  inconvenience  be  set  apart;  but  if  he 
was  in  the  principal  eme  to  let  in  all  the  children  of  I 

the  two  ^i^rsoBs  bom  at  any  fitture  time,  he  must 
postpone  .the  .ili^bution  of  the  t^tator's  estate,  until 

"■■■■■■  ■  ■■«  r       I  .11.  ..     i.iBl  a^i^i^—^^—         A     m 

*  Andrews  v.  Partington,  3  Bro.         *»  See  1  Ves.  J.  407.    3  Bro.  392. 

401.     Prescott  v.  Long,  2  Ves.  J.  N.  Belt's  ed.,  and  ibid.  404. 
690.     Hoste  r.  Pratt,  3  Ves.  730.         «  Gilbert  i^.Boonnan,  11  Ves.  238. 
Whitbread  v.  Lord  St.  John,  10  Ves.         *  Godfrey  v.  Davis,  6  Ves.  43. 
152.    Mills  e.  Norris,  5  Ves.  335.  •  Ante  124  N.  e. 
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the  death  of  J.  R.  and  G.  R* :  and  he  decreed  there* 
fore  the  thirteen  children  only,  who  were  living  at 
the  death  of  the  testator,  entitled  to  J^acies  of  601. 
.^  e«=h.-  -^et  in  a  »b.e,„.,a  ce.  b.  which  .  man 
>£Sm»^^  •^  gave  to  all  the  diildren  of  his  sister  T.G.,  "whethef 
^^^  ^  "^      now  bom j  or  het*eafter  to  be  bom,  the  sum  of  2000/. 

each,  payable  on  attaining  the  age  of  twenty-one 
yearis;'"  and  directed  his  executors,  as  soon  as  mights 
be  after  his  decease,  to  set'  apart  and  provide  a  suf- 
ficient fund  for  paying  the  said  legacies  as  they 
became  due;  Sir  W.  Grant  thought  the  testator's  in^ 
tention  was  not  to  exclude  any  child  bom  in  the 
lifetime  of  his  sister,  and  that  its  being  impracticable 
to  know  what  provision  to  make  for  children  not  bom, 
and  whose  number  it  was  impossible  to  ascertain^ 
Was  not  a  sufficient  reason  for  excluding  any  of  the 
children  to  whom  the  testator  had  expressly  giv^n 
legacies,  and  th^t  the  intention  must  be  complied 
with^  even'  to  the  extent  of  impounding  the  whole 
residue,  should  that  appear  to  be  necessary.  Ab 
inquiry  Was  accordingly  directed  as  to  what  would 
be  a  propei*  sum  to  be  set  apart  to  answer  the  legacies 
of  2000/.  each  due  to  the  children  who  might  there^ 
after  be  born,  having  regard  to  the  age  of  T.  G.^ 

The  effect  of  these  general  bequests  must  of 
course  yield  to  any  words  indicative  of  a  testator's 
intention  to  restrain  them.  Where  there  was  a  legacy 
to  the  descendants  of  A.,  ^^naw  living  at  S.,  or  here^ 
after  living  any  where  else:"  it  was  held  that  a 
descendant  bom  after  the  date  of  the  will  could  not 
take.""    And  in  the  case  of  a  legacy  to  be  equally 

'  Ringro8«'  r.  Bramham,  2  Cox,    .  566.    1  Mer.  417- 
384.  <"  Crossley  v,  Clare^  Ambl.  397. 

^  Defflis  p.  Ooldschmidt.  19  Ves.     2  Bro.  228.  N.    3  Swanst.  320. 
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transferred  and  divided  between  the  six  children  of 
J.S.  and  M.  his  wife,  who  had  six  children  at  the 
date  of  the  will,  but  had  another  bom  afterwards, 
and  before  the  death  of  the  testator:  it  was  held  the 
operation  of  the  will  must  be  confined  to  the  date.' 

.  In  a  case  in  which  a  man  bequeathed  the  residde 
of  his  estate  to  all  and  every  the  child  or  children  of 
his  brothers  and  sisters  as  aforesaid,' who  should  be 
living  at  the  time  of  his  decease,  on  their  respectively 
attaining  the  age  of  twenty-five;  but  in  case  of  the 
decease  of  any  of  the  aforesaid  brothers  or  sisters, 
having  issue  bom  in  wedlock,  then  the  child  or  chil- 
dren to  have  and  enjoy  the  same  share,  as  if  the 
parent  had  been  living  at  the  time  of  the  testator's 
decease :  Sir  W.  Grant  observed  he  was  by  no  means 
satisfied,  that  under  any  construction  of  the  will 
after-bom  children  would  be  entitled ;  but  his  opinion 
was,  that  according  to  the  better  constructidn  the 
nephews  and  nieces,  living  at  the  testator^s  death, 
were  entitled  to  take  the  whole  residuary  estate,** 

In  concluding  this  part  of  our  subject  we  may  ^««4.-a  ^:a.<<^^ 
notice  a  class  of  cases  in  which  legacies  have  been  *  ^l^  a^A>^ 
given  to  a  specified  number  of  persons  by  a  generar  "^  ^^^  ^^ 


description,  and  there  are  more  than  that  number- /«^^  ^ 
answering  to  it:  as  for  example,  50/.  apiece  to  thej^'*^'^^'//^' 
three  children  of  A.,  when  A.  has  four  children;""  or>^  ^  ^/^.^ 
600/.  to  each  of  the  daughters  of  A.,  if  both  or  eiiker    *^ 
survive  B.,  when  A.  has  three  daughters:"^  the  Court 
in  these  cases  has  rejected  the  specified  number,  and 
admitted  all  such  persons  to  take.     So  where  a  tes- 
tatrix gave  unto  the  two  servants  that  should  live 

'  Sherer  o.  Bishop,  4  Bro.  55.  257.    2  Ves.  564.     2  Bro.  86.  N. 

^  Barker  9.  Lea,  3  Ves.  and  B.  1 18.     Belt* s  e<L 

'  Tomkinsp.Tomkiiu,  citedd  Atk.         '  Scott  cf.  FenouUiett,  1  Cox»  79. 

K 
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with  her  at  the  time  of  her  death  100/.  equally 
between  them,  and  the  testatrix  had  but  two  at  the 
time  of  making  her  will,  but  afterwards  took  another, 
who  lived  with  her  to  the  time  of  her  death:  Sir  T. 
Clarke  observed,  that  living  with  the  testatrix  at  the 
time  of  her  death  was  the  circumstance  of  her 
bounty;  and  if  she  had  taken  two  more,  he  should 
think  the  legacy  would  be  divisible  among  the  four/ 
Loi^  Kenyon  did  not  approve  of  this  doctrine,^  but 
said  he  yielded  to  the  authority  of  the  cases,  which 
were  also  followed  by  Sir  W,  Grant/ 

•■■ ■       ■  ■  ■     I. ..      ...  .     . .,«....  •■     I     : ■ 

•  Sleedi  V.  Thorin^ton,  2  Ve«.  660. 
}  Stebbing».Walkey,9Bro.€^.  lCox,260.    'Garveyf?.Hibbert,19Vcs.l26. 
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CHAPTER   III. 

OF   CONDITIONAL    LBGACIBS.    *  ;>  ././..^^  ^  j^^<^^^  &^ 

*''^^V/y.    -^"-f^-^  ^^>>x<^ 

Section  I.  ^/U^ei^^^^j^^-^^^' 

Of  express  ConditionSi 

I.  Conditions  are  of  two  kinds,  precedent  aiid 

• 

Subsequent ;  but  there  are  no  tei^hnical  terms  to  dis- 
tinguish them,  and  the  same  words  may  indifferently 
make  either,  according  to  the  intention  of  the  person 
who  creates  it/  In  real  property  it  is  a  well  known 
maxhn  that  where  an  estate  is  given  upon  a  condi* 
tion  precedent,  no  interest  can  rest  till  the  condition 
IS  performed.*^  This  seems  also  to  be  the  case  with 
regard  to  bequests  of  interests  arising  out  of  land  ; 
for  these  having  nothing  testamentary  in  them  are 
not  subject  to  the  jurisdiction  of  the  ecclesiastical 
court,  nor  to  be  governed  by  the  rules  of  the  civil 
law.*  Thus  where  Sir  T,  A.  by  settlement  created  a 
term  of  years  in  tfust  to  t*aise  and  pay  certain  por- 
tions to  daughters,  provided  they  married  with  the 
consent  of  the  defendant  their  mother,  till  Which  a 
yearly  sum  to  be  paid  them  out  of  the  rents  and 
profits  ;  and  afterwards  Sir  T.  A^  by  will,  taking  no- 
tice of  the  settlement,  directed  that  out  of  his  pei^- 
sonal  estate  there  should  be  paid  to  each  of  his 

daughters  a  further  sum  as  and  for  an  augmentation 

II  ,  »-  - 

«  For.  166.    1  T.  R.  645.    6  id.  Condition.  D.    1  Ver.  83. 

668 ;   and  see,  as  to  what  words  *  2  Freem.  244.    1  Atk.  379.    3 

QuOte  conditions,  Swinb.  P.  3.  S.  4.  id.  333.    2  Dick.   719.     Reves  v 

P.  4.  S.  3.  b.    GodQlp^..d9.  288.  Heme,  6  Vm.  Ab.  343. 

*  Co.  lit.  206.  d.     Com;  Dig. 
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of  their  portions  subject  to  the  same  conditions  as 
their  original  portions ;  and  Sir  J.  Jekyll  held  that 
two  of  the  daughters,  who  had  married  without  the 
consent  of  their  mother,  were  nevertheless  entitled 
both  to  their  original  and  additional  portions  ;*  Lord 
Hardwicke,  assisted  by  the  Lords  Chief  Justices  Lee 
and  Willes,  and  Mr.  J.  Comyns,  reversed  the  decree, 
on  the  ground  that  the  original  portions  were  given 
on  a  condition  precedent,  and  the  additional  ones 
being  bequeathed  upon  the  same  condition,  nothing 
could  vest  in  the  daughters  imless  that  was  performed.*" 
So  if  portions  are  devised  out  of  land,  to  be  consi- 
dered as  vested  at  the  expiration  of  two  years  after 
the  testator's  death,  if  his  debts  shall  then  be  paid  ;^ 
or  a  legacy  is  given  \f  an  estate  shall  sell  far  a  certain 
amauntf^  these  gifts  are  upon  conditions  precedent, 
and  not  due  if  the  debts  are  not  paid  within  the 
time,  or  the  estate  does  not  produce  the  specified 
amount. 

In  the  civil  law,  if  a  precedent  condition  annexed 
to  a  legacy  were  impossible  at  the  time  of  creating 
it,  it  did  not  prevent  the  legatee  from  taking  his 
l^acy :  as  if  a  man  left  J.  S.  100/.,  if  he  should  drink 
up  all  the  water  in  the  sea:  J.  S.  would  be  entitled 
notwithstanding  the  condition.*  It  was  the  same 
with  regard  to  conditions  contrary  to  law,  or  to  good 
mannerS)  or  repugnant  to  the  nature  of  the  gift ;  a^ 
in  the  case  of  a  legacy  to  a  man  if  he  committed 
murder:  the  law  considering  such  a  condition  im- 
possible.' Hence  where  a  testator,  after  giving  his 
■  "' "^  ..I  -  I I- 1  ■■  .1-.  ■  ■  I     I        1 .1    I. .. 

'  Henrey  9.  Aston,  For.  212.  *  Stonehoiue  r.  Evelyn^  3  P.  W. 

^  Harvey  v.  Aston,  1  Atk.  361.  252. 

CJom.  726.    Wiles,  83.  •  Swinb.  P.  4.  S.  5.    1  Ed.  1 1 7. 

«  Bernard  v.  Mountagu^^  1  Mer.  f  Swinb.  P.  4.  S.  6.  Godolph.  44. 
422. 
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niece  15/.  for  mourning,  directed,  that  if  she  lived 
with  her  husband,  the  executors  should  pay  her  2/. 
per  month,  and  no  more ;  but  if  she  lived  from  him, 
and  with  her  mother,  then  they  should  allow  her  5/. 
per  month :  Lord  Northington  held,  that  the  niece 
was  entitled  to  the  monthly  payment  of  51. ;  for  the 
condition  annexed  being  contra  bonos  mores,  the 
legacy  was  simple  and  pure.*    So  if  a  legacy  is  given  .-V^^-^  ^^^  ^^ 

to  one,  his  heirs,  executors,  &c.  with  a  clause  of  for- ^^  ♦--^  "^ '^'^  . 

- .  *  <?^.^,r  ^-^^  •-► 

feiture  if  he  attempts  to  dispose  of  it ;  **  or  with  a  /.  i^^/^"  ^ 


^» 


^/ 


condition  that  if  he  does  not  make  use  of  it,  or  dies  r^;-  '— 
before  he  receives  it,  that  it  shall  go  over  to  another  ;*  '^J'^y^^  i;.^  ^ 
the  qualification,  being  inconsistent  with  the  gift,  is^^^-^-^  -  '^"f: 
void ;'  and  the  property  vested  absolutely  in  the  le-"^,  'f^^'  ^^^*l^ 
gatee.     A  proviso,  however,  against  alienation,  or  for-?^     c-^^i^.y^y- 

determining  the  bequest,  may  in  some  cases  be  valid. 'T  '^'  "'^ 

Thas  an  annuity  bequeathed  to  A.  during  life,  to  be>r^  ■  "■■-  / 

paid  into  his  own  hands,  and  to  cease  and  determine  ^.^^^^  j^t 

if  alienated,  was  held  to  cease  on  the  bankruptcy  of  ^V' 

A.,  and  not  to  go  to  his  assignees ."^    ^'  There  is  no 

doubt,"  says  Lord   Eldon,  ''that  property  may  be 

given  to  a  man,  until  he  shall  become  bankrupt.    It 

is  equally  clear,  generally  speaking,  that  if  property 

is  given  to  a  man  for  his  life,  the  donor  cannot  take 

away  the  incidents  to  a  life-estate ;  and  a  disposition 

to  a  man,  until  he  shall  become  bankrupt,  and  after 

bis  bankruptcy  over,  is  quite  different  from  an.  at* 

tempt  to  give  to  him  for  his  life,  with  a  proviso  that 

•  Brown  9.  Peck,  1  Ed.  140 ;  and  r.  Turner,  5  Ves.  306.    Sbee  v.  Hale, 

lee  3  Atk.  332.  13  Ves.  404.    Wilkinson  r.  WHkin- 

^  Bradley  r.  Peixoto,  3  Ves.  324.  son,  Coop.'  259.    2  Wils.  G.  0.  47. 

.     *  Ross  V.  Ross,  1  Jac.  &  W.  154.  3  Swaost.  515.    Cooper  r.  Wyatt,  5 

Htttcbin  v.  Mannington,  1  Ves.  J.  Mad.  482.    Such  a  bequest  is  not 

366.  forfeited  by  the  outlawry  of  the  le- 

'  Dommett  v  Bedford,  6  T.  R.  gatee.  The  Kii^  9.  Robinson, Wight. 

684.  3  Ves.  149  ^  and  see  De  Mierre  386. 
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he  shall  not  sell  or  alien  it.  If  that  condition  is  so 
expressed  as  to  amount  to  a  limitation,  reducing  the 
interest  short  of  a  life-estate,  neither  the  man  nor 
his  assignees  can  have  it  beyond  the  period  limited."* 
So  an  annuity  given  to  A.  during  the  life  of  the  tes- 
tator^s  v^rife  (who  was  executrix)  on  condition  he  be- 
haved himself  civilly  to  her,  was  held  to  fail  by  the 
death  of  A.  in  her  lifetime:^  the  condition  showing 
it  to  be  a  personal  bequest,  without  which  it  would 
have  gone  to  A.'s  executors.*  We  may  notice  also  a 
case  in  which  a  testator  directed  that  his  wife  might 
inhabit  his  house  in  Liverpool  for  a  year,  and  or- 
dered his  executors  to  pay  and  allow  her  a  guinea 
weekly  during  her  stay  in  Liverpool  for  and  towards 
housekeeping :  it  was  held  that  she  was  not  entitled 
to  the  guinea  a  week  beyond  the  year,  though  she 
continued  to  reside  in  Liverpool.^ 

But  even  in  the  civil  law,  if  a  condition  precedent 
were  possible,  or,  if  impossible,  yet  if  supposed  pos- 
sible by  the  testator,  it  must  have  been  accomplished 
before  the  bequest  could  take  effect :  as  if  for  ex- 
ample he  gave  a  legacy,  if  his  ship  returned  from 
Venice :  here  the  legatee  could  claim  nothing  till  the 
happening  of  that  event.*  So  a  legacy  to  A.,  if  he 
survives  B. ;'  or  in  case  he  shall  be  living  with  the 
testator  at  the  time  of  his  death;'  or  when  he  shall 
be  admitted  a  partner  in  a  commercial  concern ;  ^  is 
conditional  or  contingent ;  depending  upon  an  event 
which  must  happen  to  entitle  him.    When  it  takes 


•  Brandon  v.  Robinson,  18  Ves*  •  Swinb.  P.  4.  S  6. 

439.  f  Hodges  v.  Peacock,  3  Ves.  736. 

»»  Nf  al  V.  Hanbury,  Pr.  Ch.  173.  «  See  Allen  r.  Callow,  3  Ves.  289- 

*  Savery  v.  Dyer,  1  EWck.  162.  *  Wainwright  w.  Waterman,  1  Ves. 
^  Waiker  v.  Watte,  3  Ves.  132.  J.  31 1. 
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place  the  bequest  becomes  absolute ;  so  that  where 
there  was  a  gift  to  A.  for  ever  in  case  she  should 
have  chifdren,  in  failure  of  which  to  B. :   A.  was 
held  entitled  on  having  a  child,  notwithstanding  that 
child  died  in  her  lifetime/    In  the  same  way  where 
a  man  by  his  will  directed  that  if  he  died  before  his 
return  from  a  journey  he  was  going  to  take,  his  pro- 
perty should  be  sold  and  his  debts  paid,  and  then 
gave  some  legacies :  it  was  held  that  the  whole  dis- 
position was  conditional,  and  void  upon  his  return.'' 
Conditions  of  giving  up  low  company  and  frequentr 
ing  public-houses;''  and  of  not  interfering  witb  the 
education  of  a  child,"^  have  been  held  valid  precedent 
conditions.     Again,  where  a  man  devised  a  term  to 
an  infant  in  ventre  sa  mere,  if  it  should  be  a  i^on ; 
and  if  it  should  be  a  son  and  die  during  his. minority 
then  he  devised  it. to  his  grandson;  and  the  child 
proved  a  daughter:  it  was  adjudged  without  argu- 
ment,  that    the  'executrix,  and   not  the   grandson, 
should  have  the  term ;  because  the  latter  was  not  to 
have  it  but  upon  a  precedent  condition,  which  must 
firist  be  performed/    So  where  a  legacy  was  given  to 
A.  when  she  should  attain  twenty-one,  and  in  case 
she  died  undet*  that  age  leaving  children  then  to  such 
children;  and  A.  attained  twenty-one,  but  died  in 
the  lifetime  of  the  testatrix  leaving  children :  it  was 
held  (contrary  to  the  opinion  of  Lord  Thurlow)  that 
the  children  were  not  entitled ;  the  event  upon  which 
they  were  to  take  not  having  happened.^ 


'  Wall  r.  TomlinsoD,  16  Ves.  413.  Bea,  on  Costs,  390. 

*»  P&hons  p.  Lanoe,  1  Ves.  189.  *  Grascotf^  Warren,  12  Mod.  12S. 

Bac.  Ab.  ^illfl.  F.   Ambl.557;  and  2£q.Ab.361.   Comb.  437 ;  bat  see 

see  Sinclair  v.  Hone,  6  Ves.  607.  Post.  140,  and  GuUirer  r.\^kett,  1 

'  Tattersall  v.  Ho\yell,  2  Mer.  26.  Wlh.  105. 

'  Colston  0.  Morris,  6  Mad.  89.  ^  Doo  v,  Brabant,  3  Bro.  893.    4 
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Nor,  if  the  condition  were  at  first  possible,  wonld 
the  impossibility  of  afterwards  performing  it,  prevent 
the  disposition  becoming  void :  as  if  a  l^acy  were 
given  to  J.  S.  when  he  should  be  married,  or  if  he 
married  the  testator's  daughter,  and  J.  S.,  or  the 
daughter  died  before  marriage/  Hence  whwe  a  man 
by  will,  after  reciting  that  it  would  be  advantageous 
for  A.  and  B.  to  exchange  their  estates,  gave  30,000/* 
in  trust  for  A.  until  such  time  as  B.  should  convey  hi^ 
estate  to  A.,  A.  also  conveying  his  to  B«;  and  directed 
that  if  either  of  them  refused,  he  should  not  have  any 
share  of  the  legacy,  which  should  go  to  the  other;  and 
in  case  what  he  had  so  recomiflended  was  made  good 
and  completed  by  A.  and  B.  the  30,000/.  should  be 
equally  divided  between  them;  and  B.died  about 
a  year  after  the  testator  having  devised  away  his 
estate,  and 'the  exchange  therefore  after  his  death 
became  impossible:  it  was  held  that  his  executors 
could  make  no  claim  to  a  moiety  of  the  money .^  So 
viHhere  a  man  gave  a  legacy  to  his  son  abroad,  but, 
stating  the  probability  that  he  might  not  be  living, 
d^lared  it  was  given  him  upon  the  express  condition 
that  he  should  not  be  entitled  to  it  unless  he  should 
return  to  England,  and  personally  claim  it;  and  he 
died  when  on  the  ppint  of  embarking  for  England: 
a  bill  by  his  executor  for  the  legacy  was  dismissed*"" 
In  a  case  also,  in  which  a  woman  requested  her  exe- 


T.  R.  706;  and  see  Caltherpe  v.  *  Swinb.  P.  4.  8.  6.     Godolph. 

Gough>  3  Bro.  394.  N.    MiUer  v.  46.    Touch.  463,  454.     1  Ed.  116, 

taure,  1  Ves.  85.  Scott  0.  Chamber-  117- 

layne,  3  Ves.  302.  491.    Holmes  9.  »  Lowther  v.  Cayendish,  1  Ed.  99. 

Cradock,  3  Ves.  317.     Parsons  0.  5Bro.P.C.349. 

Parsons,  5Ves.  578.  Swaynee^.  Smith.  <  Tulk  v.  Houlditch,  1  Ves.  &B. 

1  Sim.  and  St.  56.    Humberstonc  v.  248;  and  see  Boigess  r.  Robinson, 

Stanton>  1  Ves.  and  B.  385.  3  Mer.  7. 
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cutor  to  give  every  year  the  revenues  of  a  certain  sum 
to  £.  and  to  give  him  the  principal  only  in  case  of  an 
establishment  or  acquisition  for  him,  which  should 
seem  advantageous  to  her  executor,  this  disposition, 
being  an  essential  condition  of  the  legacy ;  but  the 
testatrix  nevertheless  left  her  executor  at  liberty  to 
give  K  the  said  sum  if  he  found  the  thing  proper, 
although  there  should  be  neither  establishtdent  nor 
acqiHsition;  and  £.  died:  it  was  h^ld  that  the  legacy 
must  be  considered  as  given  on  condition,  which  not 
being  performed,  (as  the  executor  had  not  thought  it     ** 
proper  to  advance  the  legacy,)  the  persons  to  whom 
£.  had  bequeathed  it  had  no  claim.* 
V;^^.;^.^^  A  legacy  given  to  an  executor  as  such  is  npon^y^,<^>^- 
y***T^  condition  that  he  undertakes  the  office;  and  if  there-"-^ '^^^y^* 
4^^   fore  he  refuses  to  act,  he  can  neither  claim  the'^^/^^ 
*^//^  legacy,*"  nor  the  residue  when  undisposed  of.*    Thus, 
where-  a  man  appointed  A.  and  B.  executors  of  his 
will,  and  requested  them  to  accept  of  lOOl.  each  as 
a  small  mark  of  his  gratitude  for  the  friendship  they 
had  always  favoured  him  with :  Lord  Alvanley  said 
the  parties  could  not  take  without  acting  as  ex-^ 
e^utors,  notwithstanding  the  legacy  was  given  as  an 
acknowledgment  of  past  favours ;  and  he  thought  it 
would  be  so  even  between  a  father  and  child,  on  a 
legacy  given  to  the  child. "^    Yet  where  a  testator,  as 
an  encouragement   to  his  executors   to    accept  of 
the  trust,  had  given  to  each  of  them  100/.  and  12/. 
apiece  for  mourning,  and  to  each  of  them  a  ring,  and 
10/.  a  year  for  their  trouble:  the  Lord  Chancellor 


*  Pink  V.  De  Thiusey,  2  Mad.  167.  *  See  Rawlin|[8  0.  JenningB,   13 

*  Abbot  r.  Massic,  3  Ves.  148.  Yea.  39. 

Freeman  v.  FUrHe,  3  Mer.  24.  Con-  '  Read  r.  Devaynes,  3  Bn>.  95. 

tra  Touch.  456,  Belt's  ed.  2  Qox,  285. 
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said  that  notwithstanding  the  condition  of  the  ac- 
ceptance might  seem  to  run  to  all  the  legacies,  the 
executors,  though  they  did  not  act,   should  have 
their   rings    and  mourning;    these  being  intended 
them  immediately,  and  not  to  wait  their  time  of 
acceptance;  but  that  they  should  not  have  their 
100/.  and  an  annuity  of  lOL  each,  unless  they  ac- 
cepted the  trust/ 
/^^^^^-^^.^  >-     A  bequest  to  ^the  person  who  is  appointed  ex- 
^/C:^^C«^    ecutor  is  prim  A  facie  a  presumption  that  it  is  given 
z  /^^  s^-    to  him  as  executor.*"    But  circumstances  may  show 

that  it  was  intended  for  him  in  a  distinct  character. 
Thus  where  a  man  gave  A.  and  B.  50/.  each,  whom 
he  appointed  executors  in  trust  of  his  will,  the  said 
bequests  to  be  upon  condition  of  their  taking  upon 
them  the  trust  thereinafter  mentioned;  and  then 
devised  to  them  his  real  estate  in  trust,  and  gave, 
after  some  other  legacies,  to  his  cousin  T.  K.  the 
sum  of  sol.  whom  he  appointed  as  joint  executor  in 
.trust  in  his  will;  and  T.  K.  declined  to  act:  the 
Vice-chancellor  thought  him  nevertheless  entitled  to 
the  legacy,  considering  the  gift  rather  intended  to 
be  in  respect  of  his  relationship  than  of  his  office/ 

Although  an  executor  dies  before  probate,  yet  if 
he  has  done  as  much  as  he  could  do  in  showing 
demonstrably  that  he  meant  to  undertake  the  office, 
his  representatives  will  be  entitled  to  the  legacy:"^ 
while  if  he  proves  the  will  without  any  intention 
really  to  perform  the  trusts  of  it,  he  has  no  claim/ 
In  a  late  case  in  which  a  man  bequeathed  to  his 

•  Humbenton  v.  Humberston,  1  *  Dix  v.  Reed,  1  Sim.  &  St.  237* 

P.  W.  332;  and  «ee  Brydgea  v.  Wot-  *  Harrwon  r.  Rowley,  4  Yes.  212; 

ton,  1  Ves.  and  B.  134.  and  see  Touch.  456.  Dyer  367,  a. 

*>Stackpoole  r.  Howell,   13  Ves.  *  Harford  p.  Browning,  1  Cox,  302. 
417. 
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acting  trustees  (who  were  also  executors)  for  the  time 
being,  the  yearly  sum  of  five  guineas  apiece,  so  long 
as  they^  should  respeotively  live,  and  the  trusts  of 
the  will  should  continue,  as  a  small  recompence  for 
the  care  and  trouble  they  might  have  in  the  exe^ 
cntion  of  the  trusts;  it  was  hdd  that  the  trustees 
were  justified  in  paying  a  person  to  collect  the  weekly 
rents  of  several  houses  in  London  belonging  to  the 
testator,  and  that  they  did  not  thercdbfy  lose  their 
annuities/ 

If  a  legacy  is  given  on  condition  to  release  all 
claims,  it  is  a  condition  precedent,  and  the  legacy 
will  be  forfeited  by  the  l^atee's  insisting  on  his 
claim»  or  refusing  to  execute  a  release.**  Or  if  a  man 
gives  a  legacy  in  discharge  or  satisfaction  of*  any 
claim  that  the  legatee  has  upon  him,  the  legatee 
must  elect  between  the  legacy  and  the  claim,  and  if 
he  insists  on  the  latter  he  must  wave  the  benefit 
under  the  will/  The  bringing  a  bill  for  the  legacy  is 
an  acceptance  on  record,  and  a  release  in  equity/ 
These  conditions  are  to  be  construed  distributively, 
so  that  if  legacies  are  given  to  several  upon  condi- 
tion to  release  all  claims,  those  only  who  refuse  to 
release  will  forfeit  their  legacies,  and  the  others  will 
not  be  prejudiced  by  such  refusal/ 


•^•K*idkBAA^.^aaa 


^  WQkitison  r.  Wilkinson,  2  S$im. 
ft*d  Si.  2d7. 

k  Hawes  t?.  Warner,  2  Vcr.  477- 
\Vheddon  r.  Oxenham,  2  £q.  Ab. 
Mt.  Cleaver  v.  Spuriing,  2  P.  W. 
526.  Mos.  179.  Vernon  v.  Bethel!, 
2  Ed.  110.  E.  Northumberland  t*. 
E.  Aylesford,  Ambl.  540.  657.  1 
Bd.  489.  Taylor  t>.  Popham,  i  Bro. 
168.  Simpson  v.  Vickers,  14  Ves. 
341 ;  and  see  Acherley  v.  Vernon, 


Com.  513.    Lord  Mohun  0.  D.  Ha- 
milton,  1  Bro.  P.  C.  54. 

*  Jenkins  v.  Jenkins,  Belt's  Suppl. 
to  Ves.  250.  Graves  r.  Boyle,  1  Atk. 
509.  Newman  v.  Newman,  1  Bro. 
186.  Macnamara  v.  Jones,  id.  481. 
Hoare  p,  Barnes,  3  Bro.  316.  Webb 
V.  E.  Shaftesbury,  7  Ves.  480. 

••  Franco  v.  Alvares,  3  Atk.  342. 

•  Hawes  r.  Warner,  2  Ver.  477 ; 
and  see  Godolph.  421. 
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Sut  a  mere  condition  not  to  disturb  the  will  or 
^^^J^^^  ^yju  controvert  the  disposition  of  the  testator,  on  pain  of 
/^  ^^.  ^  forfeiting  the  legacy,  seems  to  be  considerecji  only  as 
.^^(u^/-/n^xz  in  terrorem,  and  the  l^acy  not  to  be  forfeited  by  the 

legatee  contesting  any  disputable  matter  in  a  court 
of  justice,  provided  there  be  probabilis  causa  liti- 
gandi.^  And  where  a  testator  gave  a  legacy  to  his 
sister,  but  if  she  acted  in  any  respect  so  as  to  endea- 
vour to  oppose,  cross,  set  aside  his  will,  or  make  any 
further  claim  or  demand  whatsoever  on  his  estate, 
goods;  or  chattels,  all  he  had  in  his  will  given  her  he 
declared  to  be  null  and  void ;  and  made  no  residuary 
bequest :  the  Lord  Chancellor  observed,  the  claim  to 
the  residue  might  be  safely  made  by  the  sister  as 
aext  of  kin  without  incurring  the  penalty.^ 

When  a  gift  by  will  is  made  defeasible  upon  a 

subsequent  condition,  as  to  be  void  for  instance  upon 

the  legatee*s  succeeding  to  certain  real  estates,  he 

will  be  entitled  to  his  legacy  without  giving  security 

to  refund :  for  the  Court  cannot  keep  it  to  wait  the 

event,  notwithstanding  a  limitation  over  to  another/ 

^J^'/ii^'^^^  ^   There  are  many  cases  in  which  words  of  apparent 

*^^^  «o<^condition  have  not  been  construed  so  strictly;  and 

7^'  -^-^^^^  devises  of  this  sort  not  considered  as  conditions  pre- 

'  .         ^y  cedent,  but  the  party  allowed  to  take  the  benefit, 

vsn.  ^  jt^S^»^  whether  the  event    has  happened   or  not.      Thus 

z.«^^/^.^.      where  a  man  devised  a  term  to  his  wife  for  life,  and 

after  her  death  to  the  child  she- was  then  enceinte 


•  See  Powell  o.  Morgan,  2  Ver.  and  see  Clare  o.  Acmooty,  cited 

90.    Mofiely  v.  Mosely,  2  Oh.  Rep.  Mos.  181. 

106.    Lloyd  V,  Spillet,  3  P.  W.  344.  •  Griffiths  r.  Smith,  1  Yes.  J.  9?. 

Bm:.  Ab.  Wills.  0.    Morris  v.  Bur-  Fawkes  v.  Gray,  18  Yes.  131;  and 

roughs^  1  Atk.  399.  Webb  9.  Webb,  see  Osboni  r.  BrowD,  5  Yes.  527. 

1  P.  W.  13«.  Brydges  r.  Wotton,   1  Yes.  &  B. 

^  Att.  Gen.  &.  Pkiikin,  Ambl.  566 ;  134. 
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with,  and  if  such  child  died  before  it  caine  to  the 
age  of  iwenty-one,  then  the  testator  devised  one-third 
part  of  the  term  to  his  wife^  her  executors^  &c. :  the 
devise  of  the  third  part  to  the  wife  was  adjudged 
good,  although  she  happened  not  to  be  enceinte  at 
all.*  So  where  a  legacy  was  given  to  A.,  but  if  he 
should  9wi  be  in  lifsy  to  B. ;  and  A.  was  alive  at  the 
making  of  the  will,  but  died  in  the  testator's  lifetime, 
the  legacy  was  decreed  to  B.*"  And  where  there 
was  a  bequest  in  trust  for  A.  for  life,  and  afterwards* 
to  her  children,  and  if  none,  in  trust  to  pay  the  in-^ 
terest  to  her  husbaiid  B.  for  life;  and  after  his  de- 
cease in  case  he  should  became  entitled  to  such  interest 
to  the  testator's  cousins :  it  was  held  that  B.'s  taking 
for  life  was  not  a  condition  precedent,  and  the  cou- 
sins were  entitled,  notwithstanding  B.  died  in  the 
lifetime^ of  his  wife,  who  afterwards  herself  died 
without  issue.*  ^ 

Where  also  a  legacy  is  bequeathed  for  a  parti-  -^'^  ^-^^^y- 
cular  purpose,  it  is  not  conditional  so  as  to  fail  witb^^^  ^* 
the  purpose  for  which  it  is  given.  Thus  if  one  devise 
to  W.  S.  20/.  towards  his  marriage,  and  W.  S.  dies 
unmarried,  the  money  will  go  to  his  executors :'  or 
if  the  gift  is  to  place  him  out  apprentice,  he  may 
claim  it  whether  put  out  or  not;*  and  if  he  dies 
before  he  is  of  a  sufficient  age  to  be  put  out,  it  will 
pass  to  his  representatives.'   So  a  legacy  to  a  woman 


j^^ 


*  Jones  v.Wefltcomb,  Pr.Ch.  316. 
1  Eq.  Ab.  245.  Gilb.  £q.  R,  74. 
Meadows  r.  Parry,  1  Ves.  &  B.  124. 
Murray  o.  Jones,  2  id.  313;  and*  see 
Statham  t*.  Bell,  Gowp.  40.  Dong, 
66.  N.  Fonnereau  v.  Fonnereau,  3 
Atk.  316. 

^  Parry  r.Boodle>  1  Cox,  183. 

*  Pearsall  v.  Simpson,  15  Ves.  29. 
Massey  0.  Hadson,  2  Mer.  130. 


<  Dame  Latimer's  case,  Dyer,  59. 
Swinb.  P.  4.  S.  17-  P.  7.  S.  23.  Go- 
dolph.  46.  382.    Tonch.  454. 

•  NeviU  r.  NeviU,  2  Ver.  431. 
Barton  0.  Cooke,  5  Ves^  461 ;  and 
see  Cope  v.  Wilmot,  Ab|>L  704. 
Isherwood  r.  Payne,  6  Ves.  677. 

'  Bwlow  9.  Grant,  1  Ver.  255.  2 
Freem.  89;  and  see.Neale  t^.  WlHis, 
Bam.  C.  R.  43. 
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fortius  noiBrteiiEaace  of  liw  childi^en  is  good,  notwitb- 
standing:  sIkb  has  no  ebUdmUt  or  they  all  die.*  So 
also  ivfaere  lands  were  ffitiBa  to  a  mother  for  edur 
cation  and  mainienanoe  of  her  daughter  till  eighteen 
years  old,  and  the  daughter  died  under  eighteen ;  it 
was  adjudged  a  good  term  to  the  mother  till  the 
daughter  would  have  attained  dghteen,  had  she 
lived •*"  And  where  again  a  man  sdsed  of  an  estate 
of  dOO/.  a.  year  devised  300/.  a  year  of  it  to  an  infant 
.  (whose  father  was  the  testator^s  heir  at  law),  and  the 
other  300/.  a  year  to  the  father  for  his  care  and  pains 
in  looking  after  the  son's  estate,  until  he  should  come 
to  tw(mty-one;  and  the  father  died  during  the  in- 
fancy of  the  son :  the  annuity  was  held  an  absolute 
interest  in  him,  which  he  might  dispose  of  by  will/ 
It  has  been  .said,  however,  that  a  legacy  to  a  woman 
for  and  towards  her  marriage  with  any  particular 
specified  person  is  conditional,  and  fails  if  she  dies 
before  marriage/ 

^/i^^  When  an  addition  is  made  by  a  codicil  to  a  le- 
^^^/^^^^§acy  given  by  will,  the  addition  will  be  subject  to 
"^.^.y^//.     the  same  qu^ities  or  conditions  as  the  original  gift.* 

Sa  it  is  if  a  testator  substitutes  a  person  to  take  a 
legacy  that  has  been  given  to  another ;  mere  sqbsti- 
tution  being  primk  facie  attended  with  the  same  inci- 
dents.^ Hence  where  a  man  devised  his  real  estate 
in  trust  for  the  payment  of  his  legacies,  among  which 

*  Pr.   Gh.   219.     HammoDd  v.  gtird,  1  £q.  Ab.  195.    GUb.  £q.  R. 

'                          Neame,  I  Swanst.  35.     1  Wils.  G.  36;  and  Swinb.  P.  4.  S.  17. 

C.  9.  «  Anon.  Free.  Ch.  597. 

*>  Gase  cited  in  Gaiter  v.  Ghurch>  *  Swinb.  R  4.  S.  17. 

.1  Gh.  Ga.  1 13.   Warwick  v.  GuUer,  *  6  Mad.  31.   Growder  r.  Glowes, 

2  Gh.  Rep.  136.    Taylor  r.  Biddail,  2  Ves.  J.  449.     Gooper  v.  Day,  3 

2  Mod.  289.      Boraston'a  caie»  3  Mer.  154. 

Repr.  19;  but  see  Manfield  v.Du-  <^  6  Mad.  31.    Swinb.  P.  7.  S.  21. 

Godolpbi.  450 
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were  several  to  ckariti^s;  and  aikerwards  by  a  codif 
cil  revoked  these,  and  gaye  instead  a  smaller  legaoy 
to  one  of  the  same  charities,  and  another  l^acy  to  a 
totally  different  one :  these  w we  still  held  to  be  pay- 
able oat  of  the  r^al  estate ;  and  consequently  void/ 
Bnt  this,  as  a.  general  doctrine,  is  to  be  taken  with 
great  qualification,  and  controllable  by  the  circum^- 
stances  of  each  case.  Where  therefore  a  man  be- 
queathed 60,000/.  to  trustees,  upon  trust,  to  pay  to  bis 
daughter  20,000/.  for  her  separate  use,  and  then  to  pay 
the  interest  of  the  rest  to  her  tor  her  life,  with  re- 
mainder  to  her  children ;  and  concluded  his  will  by 
declaring  that  his  legacies  thereinbefore  mentioned 
were  to  be  free  of  legacy  duty ;  and  the  testator  by 
a  codicil,  noticing  his  daughter's  death,  and  the 
lapse  of  the  legacies  given  to  her,  gave,  instead 
thereof,  to  her  husband  the  sum  of  20,000/. :  it  was 
held,  that  the  husband  was  not  entitled  to  this  legacy 
(tee  of  the  duty  under  the  general  direction  in  the 
will ;  because  that  applied  only  to  the  legacies  given 
by  the  will,  and  the  legacy  given  to  him  by  the  codi* 
cU  was  an  original  one.'  Nor  wiU  the  snbatatntiom 
of  a  larger  sum  to  a  tenant  for  life  enure  for  the  be- 
nefit of  the  remainder-man  of  the  or^nal  gift.  For 
wbera  the  interest  of  «ome  stock  was.  given  by  wil 
to  one  for  life,  with  remainder  ovw  to  othem ;  anl 
the  testator  by  a  codicil  gave  the  interest  of  a  laif^r 
sum  of  stock  to  the  same  person  for  life,  in  lieu  of 
the  said  stock '  mentioned  in  his  will :  Sir  W*  Grant 
thought  that  as  nothing  new  was  given  to  the  legatees 
over  by  the  codicil,  th^y  could  claim  no  more  on  the 


Leacroft  t\  Maynard,  1  Ves.  J,  279.    3  Bro.  233. 
^  Chatteris  v.  Yonng,  6  Mad.  30. 
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death  of  the  tenant  for  life  than  the  sum  originallj 
bequeathed  them  by  the  will/ 

The  shares  also  accruing  by  survivorship  among 
legatees  are  subject  to  the  same  conditions  as  the 
original  ones.  Thus  where  1500// was  given  among 
three  nieces,  payable  on  their  respective  marriages, 
and  if  any  died  unmarried  her  share  to  go  to  the 
survivors ;  and  one  niece  married,  after  which  a  se- 
cond died  unmarried :  it  was  decreed  that  the  con- 
dition of  marriage  went  to  the  whole,  as  well  to 
what  accrued  by  survivorship  as  to  the  original  de- 
vise; that  the  married  niece  took  a  moiety  of  the 
second's  share,  and  would  be  entitled  to  the  whole 
1500/.,  in  case  the  third  should  die  unmarried.^ 


Vs. 


^.^jf^^  ^  /^^  II.  The  most  usuaj^onditions  annexed  to  gifts 
\^^'  ^.I'y  ^M  are  those  in  restriction  of  marriage.  A  ge- 
£':p:^neral  prohibition  of  marriage  when  in  words  of  limi^ 
K*.^^.  tation,  as  in  a  gift  of  the  use  of  the  testator's  goods 

90  long  as  the  legatee  shall  remain  unmarried,  seems 
to  be  good.^  But  a  devise,  it  is  said,  upon  condition 
not  to. marry  at  all,  or  not  to  marry  a  person  of  such 
a  profession  or  calling,  is  void,  as  being  against  that 
liberty  of  marriage,  which  the  law  favours.'^  And  it 
>*  has  long  been  established  in  equity  that  all  subse- 
i*  "'^^•^uent  conditions  annexed  to  mere  pecuniary  legacies^ 
[^      *      ^^  which  even  partially  only  restrain  marriage,  as  by  re- 

•  Newton  v,  Ayscough,  19  Yes.  '  Bac.  Ab.  Leg.  F.  1  Eq,  Ab. 
534.  110,  maiginal  note.    Qodolph.d81. 

•  Moore  v.  Godfrey,  2  Ver.  620;  3  Ridg.  P.  C.  261.  See  Lowe  ». 
and  see  Feltham  tf.  Feltham,  2  P.  Peen,  4  Burr.  2225,  ctmenant  with 
W.  271.  A.  not  to  marry  any  other  woman 

•  See  Swinb.  P.  4.  S.  12.    1  Atk.  held  Toid. 
379.    Mitford  9.  Mitfoid,  9  Vei.  87. 
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quMng  the  i^onsant  of  particolar^  peraomfl,  and  i^hioh 
lure  not  followed  by  a  gift  ov^r  upon  a  breach  of  the 
eonditioDy  aire  merely  looked  npon  as  declaratioijis  of 
the  testator  in  teiroretn ;  so  that  a  maitiage  contrary 
to  the  terms  will  not  canse  a  fdtffeiture  of  the  he- 
quest/  Where  therefore  a  man  left  to  his  daughter 
400/.  to  be  paid  her  within  twelTe  months  after  his 
decease,  but  if  she  married  A.  he  revoked  and  made 
Void  the  said  legacy^  and  in  lieu  thereof  gave  her 
one  shilling ;  and  the  daughter  married  A.  about 
fourteen  months  after  his  death :  the  legacy  was 
nevertheless  decreed  to  hen^  So  where  a  man  be^ 
queathed  to  his  wife  should  she  conimue  unmarried 
M  his  estate  during  her  life,  and  after  her  death  dis^ 
|>06ed  of  the  same ;  and  the  wife  married  again  i  the 
Viee-Obancelior  thought  this  a  condition  as  much  as 
if  the  Words  had  been  if  of  ffrwided  she  contiwied 
unmarried ;  and  being  a  condition  subsequei^t,  and 
no  bequest  over,  it  Was  only  in  terrorem,  and  she 
iras  therefore  entitled  to  the  property  for  her  life.* 

CSonditions  in  the  civil  law,  by  which  marriage 
Was  not  absolutely'  prohibited  but  only  in  part  re-^ 
strained,  as  in  respect  of  time,  place,  or  person,  were 
to  a  certain  degree  valid ;  for  if  a  legacy  was  given 
upon  marriage  with  the  consent  of  a  partioiilar  per- 
son, a  marriage  must  at  all  events  have  taken  place 
before  the  legatee  could  claim-"^  To  this  axtent  the 
doctrine  is  followed  in  equity*    Thus  where  a  l^acy 


•  I  V«r.  30.    1  Aik.  m-    Com.  As  to  .Qm^t  r.  PliWJ,  2  Ver.  293, 

729.    4  Burr.  2065.    3  Mer.  UZ.  seeSMer.  U9. 

Aaoa.  1  Freem.  302.    Wheeler  o.  ^  Gsboai  v.  Brown,  5  Ves.  537- 

BM«liaiii,  3  A1^.  364.    1  Wjls.  136.  <  M^rples  9.  BmhMg/^,  1  Mad. 

Kdly  r.  MoAck,  3  Bidg.  V.C.205;  600. 

and  see  Jones  v.  £.  Suffolk.  1  Bro.  *  Svinb.  P;  4.  S.  12.  P.  7.  S.  2S. 

52S,  vdiere  tkeie  was  a  gift  over.  Godolph.  46.  3S1.    2  Dick.  721.    . 
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was  giyen  to  a  woman,  provided  she  married  with 
the  consent  of  her  father  and  motlier*  hut  there  was 
no  gift  over  of  the  legacy,  and  the  l^^atee  hefore 
marriage  brought  her  bill  alleging  the  *  gift  was  a 
vested  interest,  and  the  proviso  only  in.  terrorem. : .  it 
was  held  that  marriage  was  a  condition  precedent  to 
the  vesting  of  the  legacy ;  and  the  bill  was  accord- 
ingly dismissed/  Although  in  a  case,  in  which  the 
residue  was  given  in  trust  to  pay  the  dividends  and 
produce  equally  between  A.  and  B«  qntil  their  re* 
spective  marriages,  and  from  Mid  immediately  after 
their  respective  marriages^  to  assign  and  transfer  their 
respective  moieties  uikto  them  respectively ;  and  A^ 
died  unmarried,  having  bequeathed  her  share  by  wiU 
to  B. :  Lord  Alvanley,  upon  the  ground  of  its  bdng 
a  residue,  and  upon  the  words  of  the  beqjuest,  was 
of  opinion  that  B«  was  entitled ;  observing  it  was  a 
principle  that  had  been  laid  down  by  Lord  Mansfield, 
that  where  an  absolute  property  was  given,  and  a 
particular  interest  given  in  the  meaa^  time,  as  until 
the  devisee  should  come  of  age,  and  when  he  should 
come  of  age,  then  to  him,  the  rule  was,  that  should 
not  operate  as  a  condition  precedent,  but  as  a  de- 
scription of  the  time  when  the  remainder-man  was 
to  take  in  possession.  But  his  Honour  would  not 
order  payment  of  the  moiety  that  B.  claimed  in  her 
own  right,  she  not  being  married.'  ^^ 


^ 


•  Oarbut  r.  Hilton,  1  Atk.  381. 
9  Mod.  210.  Atkins  v,  Hiccocks,  1 
Atk.  500.  Elton  r.  Elton,  3  id.  504. 
1  Ves.  4.  1  Wils.  159;  and  see  2 
Freem.  244.  Parker  r.  Parker,  id. 
58.  Randal  9.  Pa^ne,  1  Bro.  55. 
ElliB  r.  Ellis,  1  Sch.  &  Lef.  1 .  Ward 
V.  Trig^,  cited  3  Atk.  505,  seems 
contra. 

^  Booth   tf.  Booth,  4  Ves.  399. 


Mr.  Preston  (Leg.  67)  observes,  that 
this  legacy  might  have  been  sup- 
ported as  a  vested  bequest ;  Ist, 
because  the  corpu*  was  given  to  the 
trustees ;  2dly,  heoause  interest  was 
given  tiU  an  event  happened,  which 
never  arose ;  3dly,  because  the  pe- 
riod of  marriage  related  to  the 
transfef,  and  not  to  the  vesting,  of 
the  bequest. 
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If  the  legatee  marries  without  the  requisite  con- 
tent, it  seems  to  be  the  better  opinion  that  the  legacy 
caimot  be  demanded^  as  the  condition  has  not  been 
filfiUed.'  -This,  however,  is  a  subject  of  considerable 
difficulty.  Such  a  marriage  was  no  bar  by  the  civil 
law  ;*  and  in  ^n  early  case  it  was  said  that  equity  in 
sotiie  Irespects  took  notice  of  the  civil  law,  and  that 
was  the  reason  why,  if  a  man  bequeathed  a  legacy 
to  a  soil  or  a  datighter,  provided  that  he  or  she  mar- 
ried with  the  consent  of  the  executor,  &c.,  if  the 
party  married  without  such  consent,  yet  he  should 
have  the  legacy.*}  So  where  a  man  willed,  that  if  his 
daughter  married  with  the  consent  of  trustees,  then 
and  not  otherwise,  he  gave  her  800/.  charged  on  his 
real  ^estate :  Lord  Hardwicke  said,  if  this  had  been 
tnetely  a  personal  legacy,  he  would  have  been  of 
opinion  thftt  as  the  marriage  without  consent  would 
not' have  precluded  the  daughter  of  her  right  to  the 
ie^aiey  in  the  ecclesiastical  court,  no  more  would  it 
have  tlone  in  equity  ;^  and  his  Lordi^ip  expressed  a 
similar  opinion  in  other  instances,  and  that  there  was 
to  difference  in  this  respect  between  conditions  pre- 
cedent and  subs^uent."^  In  a  case,  however,  which 
seems  to  bdve  been  much  considered  by  Lord  Thur- 
low,  where  a  man  bequeathed  10,000/.  in  trust  to  pay 
out  of  the  dividends  100/.  per  annum  for  the  main- 
tenance of  the  testator's  god-daughter  M .  C.  T.  until 
twenty-one*  and  at  her  age  of  twenty-one  one  moiety 
of  the  capital  to  be  paid  to  her  in  case  she  should  be 


*  SwmX>.  P.  4,  S.  12.     Godolph.         *  J^ymsh  i^.  Martin,  3  Atk.  330. 
46.381.  ^3  Atk.  366.  507.    1  WUs.  21^ 

■>  2  Fre«m.  21 )  and  ^ee  Semphill  «ad  see  whait  Sir  T.  Humer  says,  2 

0.  Bayly,  Pn  Ch.  ^2.    Skipton  v.  M^d.  353. 
Hampaoa,  Rep.  T.  Fmch.  145. 
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then  unmarried,  and  at  her  age  of  twenty-five^  if  then 
unmarried,  the  other  moiety ;  and  in  case  she  shamii 
marry  before  twenty-one  with  the  consent  qf  her  mother 
he  willed  that  one  moiety  should  be  settled  for  bee 
separate  use,  and  the  other  moiety  as  she  should 
think  fit ;  but  in  case  she  should  die  before  twenty- 
.five  unmarried,   then  he  gave  the  10,000/.  to  her 
mother ;   and  M.  C.  T.   married  und^  twenty-one 
against  the  consent  of  her  mother :  his  Lordship  was 
of  opinion  that  M.  C.  T.  never  came  under  the  de- 
scription to  which  the  gift  attached,  and  the  bequest 
J^  j^i^^c^^^  was  therefore  void.'    So  where  there  was  a  legacy 
^f^'T — "^'*"*  to  a  daughter  to  be  paid,  one  moiety  upon  her 

marriage  with  consent  if  under  twenty-one,  and  the 
other  moiety  within  two  years  afterwards ;  and  the 
daughter  married  without  the  required  consent :  Lord 
Loughborough,  approving  of  Lord  Thurlow's  deci- 
sion, held  her  not  entitled ;  emphatically  remarkii^^ 
he  thought  himself  free  to  say,  there  was  nething 
illegal  in  such  a  condition,  and  therefore  not  to  de< 
termine  that  this  legacy,  which  the  testator  directed 
to  be  paid  only  under  certain  circumstances,  should 
be  paid,  not  only  though  those  circumstances  had 
not  happened,  but  where  every  thing  had  been  done 
diKctlyin  opposition  and  defiance  of  the  directions 
of  the  wilL^  Yet  in  a  case  subsequent  to  that  before 
Lord  Thurlow,  we  find  it  broadly  laid  down  by  the 
Lord  Chancellor  in  Ireland,  that  in  every  case  of  a 
legacy,  where  a  condition  in  restraint  of  marriage  is 
annexed  to  it,  whether  it  be  a  condition  precedent, 
or  subsequent,  whether  the  legacy  vests  before  mar- 

•  Scott  9.  Tyler,  2  Bro.  431.    2         ^  Stackpole  9.  Beaumont,  3  Yes. 
Dick.  712.  89.    Holmes  v.  Lysagrht,  4  Bro.  P. 

C.  103. 
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mg^y  or  whether  it  does  not,  the  rule  of  the  civil 
law  18,  that  the  condition  is  rejectjed,  and  the  lega- 
tary takes  the  gift  absolutely ;  and  that  this  rule  is  ^ 
invariably  adopted  in  equity,  where  the  legacy  arises 
oat  of  a  personal  fund,  with  one  only  exception,  and 
that  18/  where  there  is  a  bequest  over  of  the  legacy^w 
to  another  upon  non-performance  or  breach  of  con-  0^ 
ditioo.''  Lord  Loughborough,  in  Stackpole  v.  Beau^^^'W^^^^ 
moat^''  seems  not  to  hare  approved  of  the  doctrine  *  /^' 
of  the  civil  law  having  been  so  much  followed  in 
Aese  cases;  and  it  is  perhaps  to  be  lamented  that  the 
plain  and  intelligible  distinctions  of  the  common 
law  between  precedent  and  subsequent  conditions 
had  not  been  adhered  to  with  regard  to  personal  as 
well  as  to  real  property.  For  although  this  distinc- 
tion may  not  nominally  be  admitted  in  the  civil  law, 
yet  there  seem  to  be  such  numerous  limitations  or 
exceptions  to  the  general  rule,  making  void  aU  con-  . 
ditionis  in  restraint  of  marriage,  that  we  might  almost 
be  tempted  to  apply  the  words  used  by  Swinburne 
in  another  place ;  *^  others  labourite  to  reconcile 
these  contradictions,  and  to  pacify  these  contentions, 
have  waded  so  for  fine  and  dainty  distinctions,  that 
Aey  seem  to  swim  up  and  down,  and  to  float  btther 
wad  thither,  I  know  not  whither,  in  a  deep  and  bot- 
tomless sea  of  intricate  and  coniiised  divisions."'' 

In  the  civil  law  a  condition  in  restrainst  of  mar- 
riage was  void  notwithstanding  a  limitation  over  to 
another  ;^  unless  the  gift  over  was  in  pios  uetas,  in 
which  case  even  a  general  condition  against  marriage 
was  good,  by  reason,  it  was  said,  that  the  law  more 

«  6  Ridf.  P.  C.  246.  <>  1  Eq.  Ab.  110,  ixiarii;ii»d  note. 

■»  Ante  148.  2  Freem.  21.    2  P.  W.  528.    Com. 

«  Swinb.  P.  7.  S.  14.  730. 
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favoured  piety  than  the  liberty  to  marry.*  Bat  in 
equity  it  was  early  established,  that  where  the  legacy 
is  given  over  to  another  upon  the  marriage  of  the 
legatee  without  the  required  consent,  whether  the 
condition  be  precedent  or  subsequent,  the  Court  will 
not  relieve  against  the  forfeiture ;  for  this  would  be 
%  to  do  an  injury  to  a  person  in  whom  a  r^ht  beoemes 
thereby  vested,  and  whose  provision  and  benefit  llie 
testator  considered  and  had  in  his  thoughts.^  Aod  a 
condition  in  such  case  requiring  consent  to  a  miar-^ 
riage  seems  valid,  although  not  restrained  to  a  mar- 
riage tinder  the  age  of  twenty-one:''  as  is  aiso  a  ge- 
neral condition  restraining  a  widow  from  marrying, 
which  even  in  the  civil  law  was  good.* 

It  may  now  perhaps  be'  laid  down  that  a/  residuary 
bequest  does  not  amount  to  a  devise  over  of  the 
legacy.  For  notwithstanding  one  case  to  the  con- 
trary,* it  8een>s  in  others  to  have  been  so  held ;  ^  and 
Lord  Thurlow  said,  a  residuary  bequest  had  been 
repeatedly  and  well  enough  determined  to  leave  the 
conditional  legacy  in  statu  quo.*  ' 

But  a  different  effect  is  to  be  ascribed  to  a  direc- 


•  Swkib.  P.  4.  S.  13.  Godolph. 
381.    1  Dick.  320. 

»»  Com.  730.  1  Dick.  320.  19 
Ves.  14.  Stratton  t.Qrym^,  2Ver. 
357.  ABton  v.  Aston,  2  Ver.  452. 
Pr.  Ch.  226.  Parker  v,  Parker,  2 
Freem.  58.  ReveB  r.  Herne,  5  "Vln. 
Ab.  343.  Hemiugs  9.  Manckley»  .1 
Cox,  38.  1  Bro.  303.  Lloyd  v. 
Branton,  3  Mer.  108.  Malcolm  v. 
O'Callaghan,  2  Mad.  ^49.  Under- 
wood V.  Morris,  2  Atk.  184,  contra, 
has  been  denied  to  be  law;  see  2 
Dick.  723.    1  Bro.  304. 

«  Aston  p.  Aston,  2  Ver.  452;  and 
sec  3  Mer.  116.    Wheeler  v.  Bing- 


ham, 3  Atk.  364.   Dashwood  r.  Lord 
Bulkeley,  10  Ves.  230. 

*  2  Dick.  721.  Com.  736.  Bac. 
Ab.  Leg.  F.  Barton  «.  Bai«(m»  2 
Ver.  308.  Lucas  p.  Evans,  3  Atk. 
260. 

•  Anids  «.  Homer,  1  Eq.  Ab.  112. 
See  on  this  case,  Forr.  215.  1  Atk. 
378.    WUles,  .96. 

'  Paget  f?.  Haywood,  cited  1  Atk. 
378.  3  id.  365.  Wheeler  9.  Bing. 
ham,  3  Atk.  364.  lWils.135.  Cage 
V,  Riissel,  2  Vent.  352. 

t  2  Dick.  723;  and  see  3  Mer. 
118.    Ridg.  P.  C.  252. 
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tion  that  the  legacy  shall  sink  into  the  residue.  This 
in  one  case  was  considered  of  no  avail,  and  the  same 
as  if  the  testator  had  said  nothing  about  its  sinking 
into  the  residue^  and  the  condition,  therefore,  to  be. 
construed  as  in  terrorem  only/  But  Lord  Hardwicke 
thought  that  an  express  devise,  that  if  the  legatee 
should  not  perform  the  condition,  the  legacy  should^ 
sink  into  the  residue,  amounted  to  a  devise  over.*^. 
And  this  doctrine  was  adopted  by  Sir  W.  Grant,  in 
a  case  in  which  there  was  a  proviso,  that  if  any  of 
the  legatees  should  marry  without  consent,  such: 
legatee  should  forfeit. her  legacy,  which  should  sink 
into  and  coAStitute  part  of  the  rei3idue.  His  Honoui- 
observed  that  when  it  was  decided  that  a  residuary 
clause  did  not  carry  such  a  legacy,  it  was  by  conse- 
quence decided  tl^t  it  did  not  fall  into  the  residue ; 
fiH*  if  it  did,  the  residuary  legatee  would  be  entitled 
to  it :  that  what  was  declared  in  the  principal  case 
was,  that  that  residue,  which  was  thereinafter  given,, 
should  include  in  it  the  legacies  declared  to  be  for- 
feited ;  and  he  thought  that  there  was  a  valid  devise 
oven* 

There  has  been  some  difference  of  opinion  as. to 
the  effect  of  an  alternative  bequest  substituted  in 
case  of  a  legatee  marrying  without  consent*^  Where 
500/.  was  bequeathed  to  A.,  if  she  married  with  the 
consent  of  certain  trustees,  and  in  case  she  did  not 
then  20/.  per  annum  for  her  life,  and  she  married 
without  the  consent;   it  was  urged  that  this  was 


*  Case  cited  by  M.  R.  in  Reves  v.  what  the  law  implied.     See  also 

Heme,  6  Yin.  Ab.  343.    So  in  Ca^e  Rose  v.  Rose,  17  Yes.  347. 
tf.  Riissel,  2  Vent.  352,  a  direction         ^  3  Atk.  368. 
that  the  devise  should  be  void  and         *  Lloyd  v,  Branton«  3  Mer.  108. 
go  to  the  executors  was  considered         '  See  2  Dick.  722.  Oodolph.  382. 
not  sufficient,  and  no  more  than 


•« 
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tantaimoiirit  or  as  strong^  38  a  devise  ofer^  wlicii  tike 
peity  bitaself  stdth  that  if  she  married  witlio«t  con^; 
sent  she  dhdald  hare  but  2tf,  per  annum:  but  the 
Lord  Ohaikcellbr  held  tiiat  this  differed  not  from  the 
reAaon  of  the  o<^mon  case  of  a  devise  ia  terrotem^ 
and  decreed  the  £00/.  to  the  legatee/  So  ih  another 
^sse  before  Lord  C.  Clarendon,  Lord  C.  B.  Halct, 
and  Hide,  J*,  where  a  legacy  of  80001.  was  given  to 
the  plaintiff,  provided  dhe  married  with  the  consult 
df  A.,  and  if  not,  then  to  have  but  lOOL  per  fumum : 
the  Court  all  declared  this  was  but  in  teirorem.^ 
And  in  a  subsequent  case  where  B.  gave  his  two 
daughters  ftO,000/.  apiece,  to  be  paid  dira&  at  twenty* 
one  or  marriage,  so  as  suoh  marriage  were  had  aftar 
the  age  of  sixteen  and  with  the  consent  of  certaia 
persons,  and  if  either  of  them  married  before  sixteen, 
or  wttfaiMit  such  consent,  then  that  daughter  to  have 
only  10,0002.;  and  one  of  the  daughters  marriedl 
under  sixteen  but  with  the  consent  required :  she 
had  a  decree  in  Chancery  for  the  S0,0002/;''  and 
upon  appeal  to  the  House  of  Lords  the  case  of  BeU 
lasis  t;,  Erwin  was  cited,  and  the  decree  affirmed."^ 
This  case  indeed  is  involved  in  some  dbscdrity.  The 
decision  in  one  report  seems  conbrary,  but  there  is  a 
devise  over  there  stated;*  while  in  another  book  it 
is  said  the  decree  wse  upon  the  ground  of  there 
bdng  no  dtspoaition  of  the  money  over/  According 
to  Melson  and  Vernon  it  appears  that  the  marriage 
was  treated  of  in  the  lifetime  of  the  father;  and  Lord 


*  Hicksif.  Peiida]Ti8»SFVeem.41.  *  Bennett   v.  Lord  Salubury,  2 

♦^  Bellasis  v.  Erwin,  2  Freem.  171.  Freem.  118. 

1  €fa.  Ca.  22.  •  Lord  SaHsburf's  caae,  2  Vent. 

^  £.  Salkimry  fi.  Bennet,  2  Ver.  d$6. 

223.    Nels.  170.    Skin.  285.  ^  See  3  Ch.  Ca.  135. 
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C.J.  Wiilm  said  the  Court  went^npoa  this  foot»  that 
theife  ivas  a  dflspetiaatioii  by  the  lather  as  to  (me  pad?t« 
and'  a  vopseiA  of  tk^  mother  and  trusteed  as  to  th^ 
cithiBr.''  The  doctrine  of  the  twd  priw  case^  was  foU 
leived  by  Sir  J.  Trevor ;  for  wh^e  a  man  gave  bis 
grandaughter  200/.,  but  in  case  she  should  marry 
agaui&t  the  consent  of  ^is  executors  then  he  gave 
her  but  10/. ;  and  she  married  without  the  consent 
of  the  exeoators ;  his  Honour  decreed  her  the  legacy. 
Lord  K.  Cowper,  however,  reversed  that  decision, 
declaring  that  the  200/.  was  given  upon  a  condition 
precedent,  and  decreed  the  payment  of  the  10/.' 
only:^  and  in  a  subsequent  case  before  him,  when 
Chancellor,  where  a  man  gave  his  grandaughter  an 
annuity  of  102.  per  annum  for  life^  and  afterwards 
by  a/  codicil  declared  that  if  his  grandaughter 
should- .  marry  with  the  good  liking  of  his  trustees 
tbea  sUm  should  have  150/.,  in  lieu  of  the  annuity 
which  was  to  cease ;  and  the  gmndaughter  married 
without  the  consent  of  the  trustees ;  and  it  was  urged 
on  her  behalf  that  the  condition  was  only  in  tenrorem : 
his  liordsfaip  decreed  the  contrary,  saying,  here  was 
a  provision  made  dther  way,  and  when  the  provisioil 
for  the  child  is  in  the  altematiye,  and  there  is  a  con- 
dition precedoit  to  the  gift  of  the  portion,  and  that 
is  not  performed,  and  the  child  is  still  provided  for, 
although  not  with  the  greater  portion,  equity  in  that 
case  does  not  relieve."" 

These  conditions  in  restraint  of  marriage  being 


'  1  Atk.  377.    WiUes,  92;   and  Rop.  Lep^.  323)  thinks  it  probable 

see3€h.Ca.  135.  tbsx  tiie  decision  of  Lord  OoiFper 

^  Cre^k  V.  Wilson,  2  Ver.  672.  iviU  be  followed.    It  seems  acknow- 

<  GOl^t  cf.  Wcmy,  IP.  W.  284.  l«dged  by  Lord  Tlnirlow.     See  2 

The  author  of  a  practical  work  (I  Dick.  722. 
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considered  odious  ia  law,  the  most  favourable  con- 
struction has  been  put  upon  them  to  prevent  a  finr* 
feiture*  Thus,  for  example^  where  real  eefste  was 
devised  to  a  son,  with  a  gift  over  in  case  he  manied 
any  woman  net  having  a  competent  portion,  or  with- 
out the  consent  of  certain  trustees;  and  the  son 
married  a  woman  of  competent  fortune,  but  without 
the  required  consent ;  it  was  held  he  had  performed 
the  condition,  and  that  no  forfeiture  attached  unless 
he  broke  both  parts  of  it/ 
^^V^^^^#^  ^.  Whether  the  consent  necessary  to  the  marriage 
•^'"^^  has  been  actually  obtained,  or  not,  is  generally  a 

question  of  circumstances.  In  this  respect  also  the 
Court  has  gone  a  long  way.  Thus  in  a  case^  which 
Lord  Eldon  calls  extremely  strong,*"  where  the  in- 
tended husband  made  certain  proposals  to  the 
trustees,  whose  consent  was  required,  and  who  had 
agreed  not  to  consent  Init  under  certain  terms ;  and 
one  of  them  in  a  letter,  written  in  consequence  at  the 
request  of  the  rest,  said,  if  the  husband's  iSsither 
would  make  the  settlement  proposed,  they  (the  trus- 
tees) believed  the  young  folks  were  too  far  engaged 
for  them  to  attempt  to  break  off  the  match,  and 
therefore  they  should  be  obliged  to  consent  to  it; 
and  the  parties  married  without  the  husband  having 
complied  with  the  terms :  Lord  Hardwicke  thought 
the  marriage  had  been  substantially  with  the  consent 
of  the  trustees.'' 

When  a  writing  is  not  required,  a  consent  may 
under  circumstances  be  implied.  As  where  a  legacy 
was  given  to  M.,  but  on  her  marriage  without  the 

•  Long  V.  Dennis,  4  Burr.  2052.         ^  10  Ves.  341.    19  Yes.  12. 
Lord  Eldon  (19  Vee.  20)  seems  to         '  Daley  v,  Desbourerie,  2  Atk. 
intimate  a  doubt  as  to  this  case.  261. 
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consent  of  the  execntors  the  legacy  was  to  go  to  the 
diildren  of  D.,  who  was  one  of  the  executors ;  and 
M.  afterwards  went  to  reside  at  D/s  bonse,  and  was 
there  married  to  his  son,  and  the  oth»  executors  ad* 
mitted  they  had  notice  such  match  was  carrying  on, 
but  did  not  contradict,  nor  disapfMrove  of  it:  the 
Court  declared  it  sufficiently  appeared  that  she  had 
married  with  the  consent  of  all  the  executors,  and 
that  the  condition  was  perfoniied/ 

Lord  Alvanley  observed,  a  consent  after  mar« 
riage  had  been  held  sufficient  where  it  was  not  re* 
quired  to  be  in  writing.^  In  a  devise  of  land  this 
has  not  been  allowed/  Yet  in  a  case  where  a  man 
devised  all  bis  real  and  personal  estate  to  A.,  in 
trust,  in  case  his  daughter  married  with  the  consent 
Md  afyprobation;  testified  in  writing,  of  A^  to  convey 
thehi'  iw  her  beni^t,  with  a  devise  over  if  she  mar* 
Ked  witbont  such  consent  or  approbation ;  and  the 
ckiugiiter  married  without  even  Itpplying  to  A.,  who 
afterwards  approved  of  the  marriage:  Lord  Hard- 
wi^Cfke  said,  it  being  the  case  of  an  only  child,  who, 
by  forfeiting  the  devise,  would  lose  all  her  provision, 
the  Court  would  not  make  such  construction  unless 
compelled  to  it  by  the  circumstances  of. the  case; 
and  his  Lordship,  distinguishing  between  consent 
and  approbation,  thought  he  was  not  compelled  to 
do  it  in  this  instance,  the  condition  in  the  latter 
clause  being  in  the  alternative;  and  that  the  sabse- 


•  Mesgratt  P.  Mesgrett,  2  Vcr.  •  Fry  v.  Porter,  1  Ch,  Ca.  138.    1 

580;  and  see  on  this  case  10  Ves.  Mod.  300.     In  the  last  book  It  is 

243.     19  Yes.   12.   18.     See  also  sud  to  have  been  held,  where  a  con- 

IVAgidlar  r.  Drinkwater^  2  Ves.  &  sent  in  writing  was  raqnired,  that  a 

B.  225.  consent  by  parol  was  sufficient.  See 

^  4  Bro.  328.  P.  306.  310. 
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qaent  approbaticm  therafore^  ^ras  sufficient*  Lord 
Thurlow  Ivowever  denied  thia;''  and  in  a  iate  caae 
where  a  man  gave  hia  daughter  a  legacy  to  be  paid 
hisr  on  her  day  of  marriigei  provided  such  marriago 
were  had  with  the  consent  and  approbation  of  the 
ex^utors,  whom  he  directed  to  invest  the  legacy 
and  apply  the  interest  for  the  maintenance  and  edu^ 
cation  of  his  daughter  until  her  marriage  with  such 
consent  as  aforesaid  ^  and  the  dai^hter  married 
Without  4;he  Consent  of  the  executors,  but  they  after- 
wards approved  of  the  marriage :  the  Vice-Chancellor 
held,  that  the  consent  subsequent  to  the  marriage  did 
not  satisfy  the  words  of  the  will,  and  that  the  dauglih 
ter  was  therefore  entitled  to  the  int»est  of  the  legacy 
for  her  life,  but  not  to  the  principal."" 

Lord  C.  B.  Gomyns  is  reported  to  have  0aid»  that 
where  the  major  part  of  the  trustees  consent^,  it 
was  sufficient  I*'  but  Lord  Eldon,  in  a  case  wbani 
thia  pomt  occurred,'  considered  this  passage  as  Bpn^ 
nous,  and  seemed  to  dissent  from  the  doctrine,  re-- 
m«^rking,  he  had  not  found  any  c^eise  in  which  the 
Court  had  said,  where  the  consent  of  trustees  was 
required,  that  the  consent  of  the  major  part,  without 
mote,  was  sufficient.* 

When  the  condition  has  become  impossible  by 
the  death  of  the  parties,  whose  consent  was  required,; 
it  has  been  considered  an  excuse.^  And  where  one 
only  of  two  executors,  whose  consent  was  required, 
died,  and  the  legatee  married  without  the  consent  of 


•  BurletoD  v.  Humfrey,   AmbL  ■  *  1  Atkv  875. 

266.  •  GMke  v.  Pailer,  l9Te8. 1. 

»  19  Ves.  21.  f  GnrdoB  ».  Bieka,  2  Atk.  >€. 

;  «  MalcoliD  9.0>CiilliigliRfi,2]ifaMi.  Aislabie  v.  Rice,  3  Mad.  256,  anil 

*^^-  see  Grant  r.  Dyer,  2  Dow.  73. 
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the  other ;  tke  Master  of  the  Rollii  1iK>light  tftie  e«ft^ 
dition  having  become  impossible  by  the  act  o^  God; 
the  legatee  was  discharged  from  it;  and  dismisMd  te^ 
bill  by  the  person,  to  whom  the  legacy  ww  git^n 
over,  vnth  costs  as  friv<^ous.*  He^ce  also  it  waai 
adjudged  in  a  case  in  which  a  ma«i  gave  a  legacy  to 
his  daughter,  upon  condition,  that  if  sk$  waiM  wot 
marry  T.8.J  then  it  should  be  taken  from  her,  and 
given  to  him ;  and  the  daughter  died  before  she  was 
capable  of  marriage,  or  of  age  to  'give  bet  consent; 
that  this  condition  was  only  in  terrorem,  and  that 
T.  S.  should  not  have  the  legacy,  though  it  was  de^ 
vised  over  to  him ;  because  the  daughter  was  not  in 
any  fault,  and  therefore  ought  not  to  be  punished.*' 

Where  one  of  the  executors,  whose  coment  bM 
been  required,  has  refused  it  widiout  jubt  i^amse,*  Or 
has  declined  to  interfere,"^  the  Coutt  has  relieveid; 
And  where  the  condition  was  that  the  marriage 
should  be  witib  the  consent  of  trustees,  and  that  the 
intended  husband  should,  previous  to  the  marriage, 
setde  a  certain  sum  on  his  wife,  which  he  accord** 
ingly  offered  to  do,  b^t  owing  to  the  mistake  or  ne- 
glect of  the  acting  trustee  the  marriage  took  place 
without  the  required  settlement  being  made :  it  was 
decreed  that  this  should  not  prejudice  the  right  of 
the  parties/  Lord  Hardwicke  indeed  held,  in  a  case 
in  which  the  s<Ae  executor  of  a  will,  whose  conscsit 


•  Peyton  v.  Bury,  2  P.  W.  626.  Bwllie,    Bclf  •   Sup.  to  Ves.  362. 

The  reader  will  not  perhaps  wondel^  Eastland  v.  Reynolds,  1  Dick.  317- 

to  find  it  remarked,  that  this  case  Wainwri^t  v.  Waterman,  1  Ves.  J. 

went  a  great  way ;  see  I  Bro.  529.  511. 

^  Swinb.  P.  4.  S;  12,  dting  God-  *  Goldsmid  r.  OoMsmid,  19  Ves. 

bolt,  51 ;  and  see  Thomas  v.  Howel,  36S.    Coop.  225. 

4  Mod.  67.     1  Salk.  170.  •  (yCallaghan  v.  Cooper,  5  Ves. 


2  P.  W  628 ;  tad  see  Ashby  r.      117. 


/ 
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WM  ragfuired  t6  a  marriage,  r&Mmiced^  that  a  mar- 
riage ivitfaout  his  coiMeat  was  a  forfeiture ;  it  beuig  a 
power  not  annexed  to  the  office  of  execntor,  hut  in* 
depended  from  the  rest  of  liis  duty  as«  such^'^  Ytet 
in  a  later  case,  where  a  marriage  was  to  be  with  t|ie 
consent  of  the  trustees  (who  were  also  exeoujtora)  or 
the  surriTOr  of  them,  the  Vice-Chancellorr  held;  that 
the  authority  to  consent  was  annexed  to  the  vffieei  o^ 
trustee ;  and,  like  other'  authorities  aameoDed  to '  that 
office,  vested  in  the  single  trustee  who  actod.^ 

A  general  consent  given  to  the  legatee  to  tnarry 

whom  she  likes  has  been  held  sufficient,  without .  a 

consent  having  been  given  to  the  particulto"  marriage,*' 

^  ./^^^^  >^.X«Zm^  ^  trustee,  who  once  gives  his  consent,  can  »not 

^^'*%J,4m/.      from  any  personal  motives  retract  it."^    Thecnaes^ 

says  Lord  Eldon,  have  gone  this  length;  .that,  if 
consent  is  once  given,  it  shall  not  be  withdi^wa  bf 
adding  terms,  that  do  not  go  to  the  pmporiety  of 
giving  the  consent.*  Yet  there  may  be  inbtaocea- ia 
whi<^h  it  would  be  a  duty  to  retract  it.  Thasrifheiie 
the  trustees  consented^  in  eensequence  of  the. ofier 
of  the  intended  husband  to  settle  a  certain,  prpviaion 
on  the  wife;  which  he  afterwards  refused  to  demand 
the  trustees  thereupon  gave  him  notice  that  they 
thought  it  would  be  inconsistent  with  their  duty  to 
give  their  consent  without  a  settlement  being  made ; 
and  the  marriage  took  jdace  under  these  ciroum- 
stances  :  the  legacy  was  held  to  be  forfeited/- 

If  the  legatee  marries  in  the  lifetime  and  with  the 


■**      T' 


«  Oraydon  v.  Hicks,  2  Atk.  16.  363.    Merry  9.  Ryves,  1  Ed.  I ;  and 

^  Worthington  v.  Eiraas,  I  Sim.  &  see  Campbell  o.  Lovd  Nettervme, 

St.  165;  and  see  19  Yes.  16.  cited  2  Vet.  634. 

«  PoUock  cf.  Croft,  1  Mer.  181.  •  10  Ve«.  242^ 

Mercer  t;.  Hall,  4  Bro.  326.  '  Dashwood  t.  Lovd  Bulkeley,  10 

^  Lord  Strange  r.  Smith,  AmbL  Ves.  230;  and  see  19  Ves.  IS. 
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ooiweiit  of  tlie  testator,  it  dispenses  with  the  eondi- 
ticon;'^  and  ia  sucb  ease  his  approbation  given  subse* 
queiiAly  to  the  marriage  is  sufficient.^  Mr.  J.  Boiler 
obaerved,  the  inltention  of  these  conditions  was  to 
prerieaat  obildren  from  making  inconsiderate  engage- 
ments ;  tfaey^  did  not  therefore  extend  to  the  case  of 
a  widerw,  or  to  a  second  marriage ;  that  being  com^ 
plied  with  by  the  first  marriage,  the  legacy  was 
vested,  and  the  condition  gone."" .  So  where  the  ^^^.^^/^  ^/fk^^ 
legatee  married  in  the  lifetime  of  the  testator,  \i%xi/^^  /^  ^ 
father,  wbi>  approved  of  the  marriage ;  and  having  ^"^ 
become  b  widow,  married,  after  his  death,  without 
the  required  consent :  it  was  held  that  having  once 
kianied  she  was  not  intended  to  be  subject  to  the 
€onditiMi«'* 

.  In>  a  bequest  to  be  paid  when  the  legatee  attains 
twenty^^AO,  or '  is  married  with  consent,  with  a  gift 
bver*oiii«€|rryimg  with6ut  consent,  the  condition  is 
restraiiKOd  to*  a  marriage  under  twenty-one ;  on  the 
kgatee's  attaining  that  age  the  legacy  vests,  and  a 
marriage  without  consent  after  that  time  is  of  no 
consequence/  .So  where  N.  bequeathed  to  his 
daughters  1500/.  each,  to  be  paid  them  respectively 
at  the  time  of  their  several  marriages  with  the  con- 
sent of  his  executors,  and  if  any  of  them  should 
many  without  such  consent  then  only  500/.,  and 

gave  the  1000/.  to  the  rest  on  their  respective  mar- 

> 

*  Clarke  p.  Berkeley,  2  Ver.  720.         '  Crominelin   cf.   Crommelin,   3 
d  Vin.  Ab.  154.    6  id.  68.    Purnell     Ves.  227. 
9.  Lyon,  1  Ves.  &  B.  479.  •  King  p.WithcrB,  GUb.  Eq.  R.  ^. 

^  ^Ml0der  v.  Warner*  1  Sim.  &  Pr.  Ch.  348.  1  Eq.  Ab.  L12.  Des- 
St.  304.  Coffitt  0.  Cooper,  cited  1  body  «*.  Boyville,  2  P.W.  547.  Pol- 
Vet.  &  B.  482 ;  and  see  id.  4S4.  len  v.  Ready,  2  Atk.  587  y  and  see 

*  Hutcbeson  r.  Hammond,  3  Bro.  3  Mer.  116..  ,  Hanson  &.  Graham,  6 
128.   So  in  a  deed  Fenwick  c^.Wood-  Ves.  239.     '  . 
roffe,  2  Cb.  R<^.  363. 
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mges  with  such  eonsoBt}  and  i^poimted  hia  eoD^- 
cutors  guatdians  of  his  daughters  daring  their  mir 
nority,  witii  a  clause  for  mmntenamee  and  edMoHon 
Ml  the  portions  heeame  payable:  Lord  C.  Camden 
thought  the  condition  of  marriage  with  conMot 
must  mean  at  an  earlier  time  than  twenty-one/  In 
the  same  way  where  a  man  beqneatlied  legacies  to 
his  two  daughters,  to  be  paid  within  six  montiis  after 
his  decease,  and  willed  that  if  either  of  his  daughtera 
'  died  under  twenty-one  her  portion  shonld  go  to  the 
survivor;  and  one  of  the  daughters  received  her 
legacy  and  died  after  the  six  months,  but  under  age : 

r 

this  was  held  to  have  vested  in  her  at  the  &kd  of  six 
months,  and  that  the  contingency  must  be  conflaied 
to  her  dying  under  twenty-one  within  the  period  a|v 
pointed  for  payment.^ 

Or  if  a  legacy  is  given  to  a  woman,  to  be  paid  at 
twenty-one,  or  marriage  with  consent,  with  a  gift 
over  in  case  of  death  before  tw^ity^one  or  marriage^ 
and  the  legatee  marries  under  twenty-K>ne  without 
consent ;  although  she  can  not  then  claim  the  legacy, 
she  will  be  entitled  to  it  if  she  afterwards  attains  the 
age  of  twenty-one.* 


^^i^^u^  ^  s4^^»^^^  There  was  a  variety  of  distinctions  in  the  civil 
*^^.rf.  1^^  ^^  |.^  ^1^^  |-^^  within  which  conditions  must  have 

been  performed.  Some  were  to  take  place  before 
the  making  of  the  will ;  some  only  after  the  testator's 
death ;  while  others  might  be  performed  at  any  time, 
as  in  the  case  of  a  legacy  upon  condition  to  release 


•  Knapp  9.  Noyes,  Ambl.  6(92.  Jones  9.  E.  Suffolk,  1  Bro.  5fiS.  N.  3. 

^  Clent  ts  Bridges,  Rep.  T.  Finch,  Belt's  «d. ;  and  see  Austen  9.  Hal- 

26.  sey,  13  Vcs.  125. 
«  Knight  rs.  Cameron,  14  Ves.  389 
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a  certain  debt;   because  this  was  a  condition  that 
could  not  be  iterated/ 

A  condition  to  marry  a  particular  person,  how- 
ever, was  understood  of  a  first  marriage  only ;  for  if 
a  legacy  was  given  to  A.,  if  he  married  the  te^tator^ 
dlBiughter,  and  A.  married  some  other  woman  who 
died,  and  he  then  married  the  testator's  daughter, 
this  did  not  entitle  him  to  the  legacy .'*  But  this,  as 
,to  real  estates  at  least,  does  not  seem  to  have  been 
adopted  in  equity.  For  where  a  testator  gave  cer- 
tain legacies,  and  if  either  of  the  legatees  married 
into  the  families  of  G.  or  R.,  and  had  a  son,- he  gave 
all  his  estate  to  him ;  but  if  they  should  not  marry, 
then  the  testator  gave  all  his  estate  to  the  plaintiff; 
and  the  legatees  married,  but  not  into  the  families  of 
6.  or  R. :  Lofrd  Thurlow  dismissed  the  bill,  as  -the 
legatees  had  their  whole  lives  to  perform  the  con- 
dkiOB ;  and  by  being  once  married,  they  had '  not 
lost  all  chance  of  marrying  into  the  families  of  6. 
orR.^ 

'if'  d  legacy  is  given  upon  a  condition  to  be  per* 
foribed-  within  a  certain  number  of  months,  these  are 
to  be  reckoned  calendar  months,  that  being  the  rule 
in  the  ecclesiastical  court,*^  and  the  day  of  the  testa- 
terV  death  is  not  to  be  included.^ 

It  hB»  long  been  a  rule  in  equity  to  relieve  against^ 
the  breach  or  non-performance  of  conditions,  whether'*"^*' 
precedent  or  subsequent,  that  are  said  to  lie  in  com- 
pensation ;  for  if  the  Court  can  put  the  patties  in  the 


•  Swinb.  P.  4.  S.  14.  *  Franco  v.  Alvares,  3  Atk.  342 ; 
^  Ibid.  P.  4. 6. 12.  and  see  2  Ver.  222. 

*  JUndal  fi.  Payne,  1  Bro.  65 ;  and  *  Lester  v.  Garland,  15  Yes.  248. 
Page  9.  Hayward»  2  Salk.  57a 
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same  sitnation^  as  if  the  condition  had  been  per- 
formed, it  will  never  suffer  A.  forfeiture  to  attach.* 
Hence  if  an  estate  be  devised  upon  condition  to  pay 
a  sum  of  money  within  a  certain  time,  which  elapses, 
the  Court  will  relieve  upon  payment  of  the  legacy 
and  interest,  notwithstanding  there  is  a  devise  over.*' 

The  executor  is  not  bound,  unless  required  by 
the  will,  to  give  notice  to  a  legatee  of  it  condition ; 
he  must  of  himself  take  notice  of  it.*^  In  a  devise 
or  grant  of  real  estate  to  the  heir  upon  condition,  he 
must  have  notice  of  the  condition,  as  he  has  a  title 
by  descent.''  And  where  a  man  devised  his  real  and 
personal  estate  in  trusty  if  his  daughter  (who  was  his 
heir)  should  marry  with  the  consent  of  the  trustee, 
to  be  conveyed  to  her  use,  but  if  she  married  withodt 
such  consent  then  over;  and  the  daughter  married 
without  consent :  Lord  Hardwicke  held  she  had  not 
forfeited  the  real  estate  for  want  of  notice,  and 
seemed  to  doubt  even  as  to  the  personalty,  upon  the 
ground,  that  the  testator  intended  them  both  to  go 
together,  and  liiat  if  the  whole  was  not  forfeited^,  no 
part  should.* 


*  1  Ver.  223.    8  id.  222.    Com.  222,  which  however  it  aaeaia  wm 

746.    1  Bro.  168.    Gage  o.  RuBsel,  reversed.   Dom.   IVoc.      See   Mr. 

2  Vent.  362 ;  and  see  1  Mad.  Ch.  Raithby's  note. 

«                     •  42,  2d  ed.        '  •  Chauncy  v.  Oraydon,  2  Atlc.616. 

^  1  Ver.dS.  Wheeler  if.WhithaU,  *  Fraunces's   case,  B^Rep.  177. 

'    2  Freem.  9.     Rep.  T.  Finch,  403.  Malloon  v.  Fitzgerald,  3  Mod.  29. 

Bamardiston  v.  Fane,  2  Ver.  366.  Skin.  126.  179.    Doe  tt.  Beaudieik, 

Orimstoa  p.  Bnioe,  id.  6H    1  Salk.  Il£a0t»667. 

166.     Woodman  v.  Blake»  2  Ver.  *  Burletonf.Humfrey,Ambl.255« 
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Segtioi^  II. 
Of  implied  Conditions. 

L  A  TESTATOR  IS  never  to  be  supposed  to  mean 
to  give  to  any  but  those  who  shall  survive  him ;""  and 
every  legacy,   therefore,  with  the    exceptions   after 
mentioned,  may  be  considered  to  be  conditional  or 
contingent  upon  the  event  of  the  legatee  surviving 
the  testator.     If  the  legatee  die  in  his  lifetime,  the 
^  legacy  is  said  to  lapse,  and  merges  into  his  estate.^ 
V  Hence  where  the  trusts  of  a  term  were  declared  to 
'll  be  for  raising  a  sum  of  money  for  such  persons  as  A.  • 
f   should  by  deed,  or  will  appoint;  and  A.  appointed    *^ 
\^  it  to  her  nephew,  who  died  in  her  lifetime :   Lord 
^  Hardwicke  held,  that  having  executed  her  power  by 
will,  it  must  be  construed  to  all  intents  like  a  will, 
\(  and  that  by  the  appointee's  death  the  appointment 
lapsed  and  determined,  and  his  representative  had 
no  claim.^    And  as  in  a  devise  of  land  to  A.  and  his  /^^^  .^L^^;* 
L   heirs,  if  A.  die  in  the  lifetime  of  the  devisor,  the  <ie-  "'^'^  '  •^^^' 
J   vise  is  void,  and  the  heir  can  not  take,''  so  is  it  also 
^   in  the  case  of  a  personal  bequest  to  A.  and  his  heirs,* 
!>«.  Lx    or  to  A*  or  bis  executors,  administrators,  or  assigns :    .."^-^^fir^  u^  ^f^J/r- 
^•Z,    for  these  words  are  void,  being  but  surplusage,  and  "^"^  "1  ^^^ 


i 


«  4^68. 486.  vaitions  in  the  two  first  cited  cases.     ^/Xc^a*^  ^ 

^  Com J>ig.  Chui.  3  Y.  13.  Toach.  '  Brett  v,  Rigden,  How.  340 ;  and^  ^^^  • 

454.    Wilaoli  v.  North,  Mos.  185.  see  Com.  Dig.  Dev.  K.    Bac.  Ab. 

•  Oke  &.  Heath,  1  Ves.  135.    D.  Dev.  L. 

Marlboroiigh  0.  L.  Qodolphin,  2  Ves,  *  Miller  v,  Faure,  1  Ves.  85.  Smith 

61.    E.  Salisbury  v.  Lambe,  1  Ed.  v,  Pybus,  9  Vefl,  566. 

465.   Ambl.  383 ;  and  see  Vanderzce  '  Elliot  ».  Davenport,  1  P.  W.  83. 

p.  Acklom,  4  Ves.  771.    Brookman  Maybank  v.  Brooks,  1  Bro.  84.    2 

r.  Hales,  2  Ves.  &  B.  45.    As  to  Dick.  577-    Stone  v.  Evans,  2  Atk. 

Burnet  v.  Helgrave,  1  Eq.  Ab.  297,  86.  Hutcheson  v.  Hammond,  3  Bro, 

contra,  see  Lord  Hardwicke's  obser-  128. 
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express!  o  eorum  quae  tacit^  insunt :  for  the  executors, 
&c.  are  by  supposition  of  law  named  only  to  take  in 
succession,  and  by  way  of  representation,  as  an  heir 
represents  the  ancestor  in  case  of  an  inheritance.    So 
where  legacies  were  given  to  several  persons  to  be 
paid  by  the  trustees  at  the  end  of  one  whole  year 
next  after  the  testator's  decease,  or  to  their  several 
and  respective  heirs :   a  legacy  was  held  to  have 
lapsed  by  the  death  of  one  of  the  legatees  in  the 
testator's  lifetime;  although  it  seems  to  have  been 
thought,  that  if   the  direction  had  been  that  the 
^    legacies  should  at  the  testator's  death  be  paid  to  the 
^ ^^  ^j^!^  <^\%%zijt^^y  or  their  heirs,  it  might  have  been  otherwise.' 
^>v#i.  {^    So  also  where  the  directions  of  a  will  were,  that  in 

case  of  the  death  of  any  of  the  legatees  before  their 
legacies  should  become  payable,  the  legacy  of  each 
of  them  dying  should  go  to  and  be  paid  amongst  his, 
her,  or  their  children ;  and  if  no  children,  to  his  or 
her  executors  or  administrators :  the  share  of  one 
who  died  without  children  in  the  lifetime  of  the  tes- 
tatrix  was  held  to  have  lapsed,**  Nor  is  evidence 
admissible  to  show  that  the  testator  knew  of  the 
death  of  the  legatee  at  the  time  of  making  his  will."" 
The  same  rule  in  general  takes  place  when  the 
l^acy  operates  by  way  of  release  of  a  debt.  There 
w  A  has  however  been  some  contrariety  of  opinion  up(m 
this  point  Where  a  woman  gave  and  bequeathed 
to  HV.  E.  his'  executors,  &c.  the  sum  of  400/»,  which 
he  owed  her,  and  desired  her  executors  not  by  any 
means  to  claim  or  meddle  with  the  said  4002.,  but  to 

* 

•  Tidwdl  ».  Arid,  3  Mad.  403;         ^  Bone  v.  Cooke,  13  Pri.  332,    1 
and  see  Corbyn  ».  Frencb,  4  Ves.      M'Clel.  168. 
418.  «  €  Maybafik^  r.  Brooks,  1  Bro.  84. 

2  Dick.  677. 
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deliver  up  the  security  into  the  hands  of  W.  £.  his 
executors,  &c.  and  execute  such  releases  and  dis- 
charges as  he  should  think  fit ;  a^d  W^.  £^  died  in 
the  lifetime  of  the  testatrix :  Lord  K.  Cowper  held 
it  to  be  a  Is^psed  legacy ;  while  the  Master  of  the 
Rolls  was  of  a  coQtrary  opinion,  find  Lord  Cowper 
himself  admitted  it  to  be  a  doubtful  case/  Agahd 
where  a  testatrix  by  will  forgave  her  son>-in-law  R.  C. 
a  debt  of  500/.  due  to  her  on  bond,  and  desired  her 
executor  to  deliver  up  the  bond  to  be  cancelled ;  and 
R.  C.  died  in  her  lifetime,  and  his  wife,  (the  daughter 
of  the  testatrix,)  claimed  the  benefit  of  the  legacy : 
liOrd  Hardwicke  thought  it  hard  to  say,  that  because 
the  son-in-law  died  in  the  testatrix's  lifetime  the 
daughter,  who  was  so  nearly  related  in  blood,  should 
lose  all  benefit ;  and  decreed  the  bond  to  be  delivered 
pp  to  her.*"  But  his  Lordship  thought  this  also  a 
doubtful  case ;  and  in  a  subsequent  one  in  the  Exr 
chpquer,  where  there  was  the  following  clause  in  a 
will,  "  I  give  to  my  kinsman  N,  D.  the  sum  pf  400/., 
which  he  owes  me  on  mortgage  of  his  estate  in  S., 
and  I  further  order  my  executor  to  give  him  up  all 
bonds  owing  firom  him  to  me,  and  which  shall  b^ 
found  in  my  custody  at  the  time  of  my  decease, 
together  with  all  interest  due  thereon;"  and  N.D. 
died  in  the  lifetime  of  the  testator :  the  Lord  Chief 
Baron,  in  delivering  the  judgment  of  the  Court,  ob- 
served, that  the  main  ground  of  the  decision  in  Sib- 
thorp  V.  Moxom  was,  that  there  was  nothing  in  the 
will  to  confine  the  delivery  of  the  bond  to  the  person 
of  the  son-in-law,  and  therefore  it  was  not  ancillary 


*  Elliott  V.  Davenport,  1  P.W.  83.         ^  Sibthorp  v,  Moxom,  3  Atk.  580. 
2Ver.53].  1WU8.17B.    lVe8.49. 
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to  the  former  bequest  to  him,  but  it  amounted  to  a 
declaration  that  in  all  events  the  bond  should  be  de- 
livered up,  and  therefore  of  necessity  operated  for 
the  benefit  of  the  representative:  that  in  the  prin- 
cipal case  the  word  was  "  give,"  not  "  foi^ve,*'*  and 
the  direction  for  the  delivery  up  of  the  bond  was  to 
N.  D.  personally,  and  there  was  no  direction  at  all 
for  the  delivering  up  of  the  mortgage,  so  that  the 
gift  of  the  mortgage  depended  entirely  on  the  first 
member  of  the  devise ;  and  he  accordingly  held  it 
to  be  a  lapsed  legacy.^  So  in  a  later  case  where  a 
testator  gave  2000/.  to  his  brother,  and  added,  *'  I 
also  return  him  his  bond  for  400/.,  with  interest  due 
thereon,  which  he  owes  me ;"  and  the  brother  died 
in  the  testator's  lifetime :  Lord  Loughborough  thought 
it  was  distinctly  a  legacy  to  the  brother,  and  there 
was  no  foundation  for  his  executor,  who  was  also  a 
co-obligor,  to  have  the  bond  delivered  up.* 

A  legacy,  it  is  said,  will  lapse  in  spite  of  the  de- 
clared intention  of  the  testator.     For  if  a  man  de- 

■ 

vises  a  real  estate  to  J.  S.  and  his  heirs,  and  signifies 
his  intention,  that  if  J.  S.  die  before  him,  it  shall  not 
lapse ;  yet  unless  he  nominates  another  to  take,  the 
heir  at  law  is  not  excluded :  so  in  the  devise  of  a 
personal  legacy  to  A.,  the  mere  declaration  of  inten- 
tion that  it  shall  not  lapse  in  case  A.  die  before  the 


JL. 


•  In  Vesey's  report  of  Sibthorp  ». 
Moxom  (ante  165)  the  words  are  **I 
gwe!^  not,  ** I  fargwe ;'*  and  Lord 
Hardwicke  thought  that  had  it  been 
said  in  Elliott  t^.Davenport  (antel65), 
I  forgive  my  son  such  a  debt,  and 
the  bond  had  been  ordered  to  be 
delivered  up  by  the  executor  to  be 
cancelled,  it  had  been  held  a  dis- 


charge. Yet  Lord  G.  B.  Thomson 
said,  h^  had  always  been  at  a  loss 
to  understand  the  distinction  be- 
tween gwing  and  forgwing  a  debt. 
2  Pri.  43. 

^  Toplis  c?.  Baker,  2  Co^,  118.  1 
Cox's  P.  W.  86.  N.  2.  .  Izon  o.  But- 
ler,  2  Pri.  34. 

<"  Maitland  0.  Adair,  3  Ves.  231. 
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testator  is  not  sufficient  to  exclude  the  residuary 
legatee  or  next  of  kiij.* 

But  although  neither  the  intention  of  the  testator, 
nor  the  circumstance  of  the  gift  being  made  to  the* 
l^sitee,  his  executors,  &c.  is  of  itself  sufficient  to 
prevent  a  lapse,  yet  if  both  these  concur  it  is  dif- 
ferent. Thus  where  a  testatrix  declared,  that  if  any- 
of  her  legatees  died  before  their  legacies  were  pay- 
able they  shoiild  not  be  deemed  lapsed  legacies; 
and  then,  among  others,  gave  to  A.  and  to  her  exe- 
cutors  or  administraiors  501. ;  and  A.  died  in  the  life^  . 
time  of  the  testatrix :  Lord  Hardwicke  decreed  the  ^- 
legacy  to  her  administrator.^ 

And  the  general  rule  that  a  legacy  fails  by  the 
death  of  the  legatee  in  the  lifetime  of  the  testator  is 
snbjec^t  to  some  limitations.    If  the  legatee  be  merely 
a  trustee  for  ahoth^,  his  death  will  not  affect  the  in- 
terest of  the  cestui  que  trust.''    Hence  it  seems  now 
settled,  for  it  was  at  first  held  otherwise,"^  that  if  an  . 
estate  be  devised  or  a  legacy  given  to  A.  upon  con-    ' 
dition  tapay  an  annuity  or  sum  of  money,  to  B.  ;•  of 
if  the  words  only  amount  to  a  constructive  trust,  ad    - 
where  a  man  bequeaths  1002.  to  A.  and  desires  him    >  'V* 

to  give  it,  or  any  particular  part  of  it,  to  B. ;'  the^**  \ 
bequest  to  B.  does  not  lapse  by  the  death  of  A.  .^^ 


•  t 


■*"•■ 


•  3  Atk.  573.   3  Bro.  225. ,  2  Cox,  see  Att.  Gen.  v.  Ifickman.  2  Eq.  Ab. 
121.  MrJBeltinhifle<iitioiiofBrown,  193.    Moggridge  v.ThnckweU,  vnte 
Tol.  L  84.  N.,  thinks  it  questionable  91.    Browft  9.  Higgs,  ante  7. 
wfaetiier  the  Court  would  now  decide  '  See  Birkhead  v.  Coward,  2  Ver. 
according  to  these  dicta.  115.    2  Freem.  107. 

^  Sibley  9.  Cook,  3  Atk.  572 ;  and  •  Elliott  v.  Davenport,  2  Ver.  521; 

see  2  Cox,  121.  Lampley  r.  Blower,  1  P.  W.  83.    Wigg^fWTigg,  l  Atk. 

ante  108.    Bridge  v.  Abbot,  3  Bro.  382.  Oke  v.  Heath,  1  Ves.  135 ;  and 

224.    Vaux  v.  Henderson,  IJac  &  see  Hills  v  .ViHrley,  2  Atk.  605. 

W.  388.    Rose  0.  Rose,  17  Ves.  347.  '  Eales  v.  England,  Pr.  Ch.  200; 

*  Van  r.  Clark,  1  Atk.  510.    Lord  2  Ver.  466.     Mason  r.  Limbury, 
Inchiqnin  v.  French,  1  Cox,  1  $  and  cited  Ambl.  4. 


^ 


168  IMPLIED   CONP1TION0. 

Again  in  a  devise  to  A.  for  life,  remainder  to  B., 
if  A.  dies  in  the  testator's  lifetime,  B«  takes  imme- 
diately on  the  testator's  death/    So  where  there  was 
a  bequest  of  the  residue  in  trust  for  the  testator's 
sisters  equally,  &c.  for  their  lives,  and  in  cafie  any  of 
them  should  die  leaving  issue,  the  share  to  which  she 
was  entitled  at  or  before  the  time  of  har  decease  to 
go  to  her'  children ;  and  one  of  the  sisters  died  in 
the  lifetime  of  the  testator :  Lord  Thurlow  thought 
her  children  were  entitled  to  this  as  an  executory  de- 
j^^^'  ^  ^^^yj;^  vise.**    But  where  an  estate  was  devised  to  a  wife  for 
•i^'A-^r^*^i».lifb,  and  after  her  decease  to  be  sold,  and  the  money 
^]^'^;^;^J^ divided  among  the  testator's  nephews  and  nieces, 
^w;«.^7^j^^2-4Jhe  children  of  such  as  should  be  then  dead  standing 

in  the  place  of  their  father  and  mother  deceased :  it 
was  held  that  the  children  of  nephews  and  nieces 
who  died  before  the  testator  were  not  entitled  to  any 
^^f-{  ^  .i>^  share/  And  in  another  case  in'  which  J.  F.  be* 
-d^^^^^/.queathei  800/.  to  each  and  every  of  the  child  and 
^^•^^^ ^>-^ children  of  his  brother  and  sisters  A.  B.C.  and  D, 
^^^^^ /^/^y9\\\<^  should  be  living  at  the  time  of  his  decease ;  ^^^ 


^-xu*^/-  but  if  any  child  of  his  said  brother  and,  sistera.^#r^w  ^ 
W<^'**'^jr  should  happen  to  die  in  his  (the  testator'e^  lifetim^^^;^  ''^  ^ 
^its^ ^^^and  leave  issue,  then  he  gave  the  legacies  intended 
Z^.xS^^J^iox  the  child  so  dying  to  the  issue,  such  issue  taking 
^2j^^^  only  the  legacy  which  the  parent  would  have  been 
u^'  jS^*.^c^  entitled  to  if  living  at  the  testator's  death ;  and  the 
\    ^^^T^"^ children  of  otte  bf  the  sisters  had  died  before  the 

^r*^,  •/#-  ^^^<-  .  i4  . 

'/^e^^  A-  ^-^^^^ making  oi  the  will,  leaving  issue  :  it  was  held  that 
J/fA  '^^^.T'^snch  i^sue  could  not  claim :  for  notiiing  was  given  to 

^  •  ■ 

•  2'P.W.331.  Chatteris  w.  Young,  *  Rheeder  v.  Ower,  3  Bro.  940. 

6  Mad.  30.    Vachel  t?.  Vachcl,  1  Oh.  Bretton  r.  Lcthulier,  2  Ver.  653, 

Oa.  129  ;  and  see  Allen  e>.  Callow,  3  "^  Thornhill  v.  ThonriiUl,  4  Mad. 

Ves.  289.  377. 
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the  issue,  except  in  the  way  of  substitation ;  and  of 
the  parents,  the  original  legatees,  none  could  have 
taken  besides  those  who  were  living  at  the  date  of 
the  wUl/ 

It  seems  also  settled  notwithstanding  some  former  .A^^^-^^C^^f^  ^ 
dotbts*'  that  where  a  person  gives  a  legacy  at  a  ^^^^^^^^^/^J{^^ 
time,  and  bequeaths  it  over  to  another  on  the  death  -^  /^.»^.^'' 
of  the  legatee  before  the  time  of  payment,  as  in  the 
case  of  a  gift  to  A,  at  twenty-one,  and  if  he  die  be- 
fore that  age  to  B. ;  the  le^cy  will  not  laspe  by  the 
death  of  A.  under  twenty-one  in  the  lifetime  of  the 
testator,  but  will  vest  in  B.  as  a  new  substantive  and 
original  devise  to  him.""  ,  But  if  A.  should  attain 
twenty-one,  and  afterwards  die  in  the  testator's  life* 
time,  the  l^acy  will,  lapse."* 

When  the  l^atees  are  joint-tenants  the  share  of 
any  one  dying  before  the  testator  will  survive  to  the 
rest,  and  not  lapse  into  the  general  estate  for  the 
benefit  of  the  residuary  legatee,  as  would  be  the  case 
if  they  were  tenants  in  common/    And  it  may  per-  , 

*  OhristophenoQ  9.  Naylor^l  Mer.  It  is  remarkable  chat  Miller  9.  War- 

320.  Juddv-Arnold,  Rep.  T.  Finch,  ren,  and  Darrel  v.  Molesworth,  2 

IS2.  Ver.  207.  378,  althouf^h  recognized 

^  See  1  Ves.  &  B.  388.    Rider  v.  in  subsequent  cases,  seem  not  to 

Wager,  2  P.W.  328.  have  been  correctly  reported :  see 

<  Com.  Dig.  Chan.  3  Y.  14,  Prigg  Mr.  Raithby's  notes  to  his  valuable 

o.  Clay,  2  Ch.  Rep.  187.    Ledsome  edition  oQ  Vernon, 

r.  Hickman,  2  Ver.  611.    Northey  ^  Doo  0.  Brabant,  Calthorpe  r. 

0.  Strange,  I  P.  W.  340.    Pr.  ;Ch.  €k>ugh,  ante  135.    Humberstone  r. 

470.    OUb.  £q.  R.  136.    Willing  r.  Stanton.  1  Ves.  &  B.  385. 


3  P.  W.  113.     Scolding  ».  •  2  P.W.  331.  489.    1  Ves.  71. 72. 

Green,  1  Eq.  Ab.  298.    Pr.  Ch.  37.  Scolding  v.  Green,  1  Eq.  Ab.  298. 

Homsby   o.   Homsby,    Mob.  319.  Pr.  Ch.  37.    Buffar  9.  Bradford,  2 

Walker  «.  Main,  lJac.&W.  1.    So  Atk.  220.    Morley  r.  Bird,  3  Ves. 

ia  Bone  ty.Cooke,  ante  164,  the  Loid  629.    So  if  the  tesUtor  revokes  the 

G.  Baron  thought,  that  if  there  had  g^  to  one,  or  one  is  inci^able  of 

been  diildren  of  the  deceased  legatee  taking.  Humphrey  9.Tayleur,Ambl. 

liring  at  the  time  of  the  death  of  136.    1  Dick,  161.    So  also  in  real 

the  testatrix,  they  would  have  taken,  estate  \  see  Com.  IHg.  Dev.  K. 
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haps  be  said  that  a  lapse  will  take  place,  when  the 
gift  is  made  generally  to  a  class  of  persons  as  tenants 
in  common;    For  although  in  a  bequest  to  the  chil- 
dren of  the  testator's  late  sister,  to  be  equally  di- 
vided among  them,  it  was  held  that  the  share  of  one 
of  the  children  who  died  after  the  making  of  the 
will,  in  the  lifetime  of  th^  testator,  went  among  the 
rest ;  on  the  ground  that  the  fund  was  divisible,  ac- 
cording to  the  rule  before  noticed,*  among  the  chil- 
dren living  at  the  time  of  its  distribution.^    Yet  in  a 
subsequent  case,  in  which  however  Yiner  v.  Francis 
was  not  cited,' where  there  was  a  bequest  to  the  chil- 
dren of  the  testator's  late  cousins  A.  and  B.  equally, 
&c.;  and  A.  and  B.  had  at  the  date  of  the  will  one 
child  each,  and  the  child  of  A.  died  in  the  testatorV 
lifetime :  it  was  held  that  a  moiety  of  the  fund  lapsed, 
and  went  to  the  personal  representative  of  the  tes« 
tator.""    So  where  the  will  consisted  of  a  letter  ad* 
dressed  by  the  testator  to  his  mother  and  sisters,  in 
which  he  said,  '^  should  any  thing  remain  after  paying 
my  debts,  I  could  wish  it  to  be  divided  amongst 
you;"  and  his  mother  and  one  of  his  sisters  died 
before  him :  Sir  W.  Grant  considered  that  the  tes- 
tator meant  by  the  word  ^*  you^*'  all  those  to  whom 
the  letter  was  addressed,  viz.  the  mother  and  then 
living  sisters ;  adding,  that  it  was  therefore  a  tenancy 
in  common,  and  the  shares  of  those  who  died  in  his 
lifetime  were  lapsed."* 

We  may  here  add  a  case  in  which  a  man  be- 

» 

*  Ante  124.  «  Martin  r.  Wikon,  3  Bro.  324. 

^  Viner  o.  Francis,  2  Cox,  190.  Belfs  ed.;  and  see  Sperling  r.ToU, 

2  Bro.  668.    See  also  Bird  v,  Loc-  1  Ves.  71. 

key,  2  Ver.  744.    Freemantle  v.  Free-  '  Ackerman  v.  Burrows^  3  Ves.  & 

mantle,  1  Cox,  248.    Thomhill  v,  B.  64. 
Thomhill,  ante  168. 
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queathed  to  his  son  Joseph  1500/.,  and  1000/.  to  each 
of  his  two  daughters,  and  directed  that  if  any  of 
them  should  die  before  twenty-one,  their  portion  or 
share  should  go  to  the  survivors ;  and  the  son  and 
one  of  the  daughters  died,  and  the  testator  after- 
wards had  another  son,  whom  he  called  Joseph,  and 
then  made  a  codicil  by  which  he  confirmed  his  will, 
and  thereby  also,  taking  notice  that  since  the  last  it 
had  pleased  God  to  give  him  another  son,  gave  a 
legacy  of  500/.  apiece  to  his  son  Joseph  and  his  sur- 
viving daughter  over  and  above  what  he  had  given 
them  by  his  will;  and  it  was  contended  that  the 
1500/.  became  a  lapsed  legacy :  the  Lord  Chancellor 
said,  it  was  improper  to  call  this  a  lapsed  legacy; 
that  the  making  of  the  codicil  was  a  republication 
of  the  will,  and  amounted  to  a  substituting  the  se- 
cond Joseph  in  the  place  of  the  first ;  as  if  the  tes- 
tator had  made  his  will  anew,  and  had  written  it 
over  again,  by  which  new  will  the  second  Joseph 
must  take.* 


L^Ar.^^    IL  It  is  not  always  sufficient  that  a  legatee  sur- 

i^c^AL  ^*^^^  *''^^  testator :  for  if  the  bequest  is  made  pay- 

^1^^  able  at  a  future  period,  the  question  arises,  whether 

^  it  is  contingent,  and  depending  upon  the  event  of  his 

I  j^       being  in  existence  at  that  time ;  or  whether,  in  case 

of  his  previous  death,  the  right  to  it  is  so  vested  in 

him,  as  to  be  transmissible  to  bis  representatives. 

The  general  rule  in  the  civil  law,  as  well  as  ours, 
is,  that  where  a  legacy  is  given  to  a  person  at  a  future 
uncertain  time,  that    may  or  may  not    arrive,   the 


H. '. 


•<  S  r 


•  Perkins  r.  Micklethwaite,  1  P.W.  274. 
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'^^^.^'^^  ^  legatee  must  be  in  existence  at  that  time.    Thus  in  a 


^^^. 


bequest  to  A.  "  at  his  c^e  pf  twenty-one^''  or  ♦^  t/'/'  or 
^Z^^j^j.^^  when^^  he  attains  twenty-one,  the  law  considers  the 


^     ^      attainment  of  that  age  as  a  condition  annexed  to  the 
legacy,  and  the  l^atee  entitled  only  upon  the  fulfil- 
ment of  the  condition.    If  A.  therefore  dies  under 
twenty-one  the  l^acy  fails,  and  will  not  go  to  his 
representatives/    Thus  where  a  man  devised  lands 
to  his  eldest  son  he  paying  legacies  to  the  testator's 
other  children  at  their  respective  ages  of  twenty-one ; 
and  one  of  the  children,  a  daughter,  married  and 
had  children,  and  died  two  months  before  her  age  of 
« twenty-one ;  it  was  held  that  her  husband  as  her  ad* 
ministrator  had  no  claim  to  the  legacy.^ 
j^^u^^m^ r  ^s-^^^^if^     In  the  civil  law,  however,  there  existed  a  distinc- 
J^^^^^^'^tion  between  a  legacy  given  to  a  person  at  the  age  of 
"•^  >-^-f-^ twenty-one,  and  a  legacy  ^^payahW  or  "  to  he  paid" 
\^J^^^^1^^  at  that  age.    In  the  latter  case  the  time  was  said  not 
•i^^<^^^  to  be  annexed  to  the  substance  of  the  legacy,  but 
t^.<:?%mjL.  ^  merely  to  the  payment.    The  gift  was  considered  as 
^^^j^^^ebitum  in  prsesenti  solvendum  in  futuro;   and  the 
^^mu^jf6t^  legatee  was  held  to  have  such  an  interest  vested  in 
^/Ll        ^^tim  as  was  transmissible  to  his  representatives,  if  he. 
'^  ^^^*^^^'  died  before  the  time  of  payment.*^    This  distinction 

has  been  continually  disapproved  of  in  our  courts, 
and  even  characterized  as  idle,  absurd,  and  a  distinct 


•  Swinb.  P.  4.  S.  17.    Godolpli.  I/Estrangc,  3  Bro.  P.  C.  337,  see  Sir 

383.453.  Touch.  454.   2  Vent.  342.  W.  Grants  observations  in  Hanson 

Pr.  Oh.  318.    1  Bro.  123.   Taylor  v.  v.  Graham.    Grice  v.  Goodwin,  Ft. 

Wood,  Nels.  193.    Cruse  v.  Barley,  Ch.  260,  seems  also  contra. 

3  P.  W.  20.    Hanson  v.  Graham,  6  ^  Garter  v.  Bletsoe,  Pr.  Oh.  267- 

Ves.  239 ;  and  see  Phipps  v.  Lord  2  Ver.  617.    Gilb.  £q.  R.  11. 

Mulgrave,  3  Ves.  613.   Ford  r.  Raw-  <  Swinb.  P.  4.  8.  17-     Godolph. 

lins,  1  Sim.  &  St.  328.    As  to  May  383.    Pr.  Oh.  318. 
V,  Wood,  3  Bro.  471 ;  and  Love  v. 
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tion  withoat  a  difference :  *  yet  as  the  ecclesiasrtical 
court  has  a  concurrent  jurisdiction,  with  equity  in 
matters  of  this  nature,  it  was  adopted  in  an  early 
case,^  and  has  ever  since  been  an  established  rule."" 

But  to  make  a  legacy  a  vested  interest  in  these 
Cases  the  words  "to  be  paid"  must  merely  refer  to 
the  time  of  payment.     Where  therefore  a  legacy  was 
given  to  A  i  at  the  age  of  twenty-one  to  be  paid  by  the 
executors  in  England:  this  was  considered  only  as  a 
designation  of  the  person  by  whom  the  legacy  wad 
to  be  paid ;  and  A.  having  died  under  twenty-one/ 
the  bequest  lapsed/    So  if  the  direction  of  the  pay-  ^^^, 
ment  is  the  substance  of  the  legacy,  it  will  be  condi^  A^^.^-*-  /^ 
tional/    Thus  where  the  residue  was  willed  to  be^x^fe^Liiv^ 
equally  paid  and  divided  to  and  between  A.  &  B.  at'^*^^  //^^' 


such  time  as  they  should  severally  attain  their  re- 
spective ages  of  twenty-one,  or  sooner  if  the  testa- ^- 
tarix's  daughter  should  think  fit :  Lord  Hardwicke^  ^ 
thought  if  it  had  not  been  for  the  latter  words  the 
l^acies  would  not  have  vested  till  twenty-pne :  for 
theiTe  being  no  bequest  but  what  was  contained  in 
the  direction  of  payment,  it  was  the  same  thing  as  if 
the  testatrix  had  said,  I  give  it  thetn  at  the  age  of 
twenty^one/ 

The  above  distinction  having  been  adopted  only 
for  thcx  sake  of  making  the  decisions  of  the  temporal 


>V 


y^ 


V 


■  Sec  2  FVecm.  244.  2  Ver.  417. 
1  Eq.  Ab.  295.  margin.  2P.W.612. 
3  Vw.  643. 

^  Clobberie's  case,  2  Vent.  342. 
2Freem.'24.  2Ch.Ga.  155.  2  Eq. 
Ab.  639.  Skin.  147.  Rowley  v. 
Lancaster^  2  Oh.  Rep.  26. 

•  Bro.  Ab.  Dev.  27-  45.  Bac.  Ab. 
Leg.  E.  2.  Touch.  454.  Com.  722. 
Oilb.Eq.R.76.  1  Burr  227.  Willes, 


90.  Prec.Ch.317.  3P.W.21.138. 
1  Atk.  377.  601.  3  id.  114.427.  1 
Bro.  123.  3  Ves.  643.  6  Ves.  245. 
13  Ves.  1 13.  Harrigon  v.  Buckle,  1 
Stra.  238.  Bolger  v.  Mackell,  5  Ves. 
509. 

*  Onslow  0.  Souths  1  Eq.  Ab.  295. 

•  Van  9.  Clark,  1  Atk.  510 ;  and 
see  Batsford  o.  KebbeU,  post  181. 

f  Steadman  v.  Palling,  3  Atk.  423. 
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courts  consistent  with  those  of  the  ecciesiasticaly  it 
has  been  held  not  to  apply  to  legacies  payable  out 
of  real  estate ;  for  in  these  the  latter  courts  have  no 
jurisdiction.  If^  therefore^  a  legacy  be  given  to  A. 
to  be  paid  at  twenty-one,  and  the  testator  has  not 
said  that  it  shall  vest  immediately/  it  wilt  sink  into 
the  estate  in  the  event  of  A.'s  death  under  tw^ity^ 
one  :**  provided  it  becomes  necessary  for  the  payment 
of  it  to  resort  to  the  real  assets ;  for  as  the  personal 
estate^  if  the  land  is  merely  charged,  is  primarily 
liable  for  the  payment  of  a  legacy,  so  much  of  it  as 
the  personal  estate  will  extend  to  pay  will  go  to  the 
representatives  of  A. ;""  although  where  it  is  payable 
'  out  of  a  mixed  fund  of  real  and  personal  estate  there 
^u..<.%>  appears  to  be  some  doubt."* 

If  the  time  is  certain  and  such  as  must  eventually 
arrive,  as  in  the  case  of  a  legacy  to  be  paid  on  a  par^- 
ticular  day  in  a  particular  year,  or  within  thre^  years 
after  the  testator's  death,  it  is  clearly,  ^^  to  ^  mere 
personal  bequest,  a  vested  interest:''  and  it  is  the 
same  perhs^  (for  there  seems  some  authority  to  the 
contrary')  when  the  legacy  is  payablte  out  of  land^^ 


«  See  WatkiiiB  v.  Cheek,  i  Sim.  & 
St.  199. 

*  Smith  V.  Smith,  2  Ver.  92.  YtiXfi 
If.  Fettiplaee,  Pr.  Ch.  140.  2  Freem. 
^43.  2  Ver.  4 16.  Jennings  cf.  Looks, 
2  P.W.  276.    Prowse  v.  Abingdon, 

1  Atk.  482.    Oawler  v.  Standermck, 

2  Cox,  16.  Harrison  v.  Naylor,  id. 
247.    3  Bro.  108.    Pearce  v.  Loman, 

3  Ves.  135 ;  and  see  Pr.  Ch.  318.  3 
P.W.  138.  1  Atk.  377.  3  id.  116.  1 
Bro.  123.  As  to  Jackson  t?.  Farrand, 
2  Ver.  424,  which  seems  contra ;  see 
Mr.  Raithby's  note  to  the  case,  and 
1  Atk.  486.666. 


*  Jennings  0.  Looks,  2  P.W.  276. 
Harrison  r.  Buckle,  1  Stra.  238  $  and 
see  Harvey  v,  Harvey,  2  P.W.  21. 
D.  Chandos  v.  Talbot,  id.  612. 

'  See  1  Atk.  512.  3  id.  69.  Bas- 
set V,  Basset,  id.  207. 

•  Anon.  2  Roll.  Rep.  134.  Shel- 
don r.  Shddon,  9  Mod.  211.  Jack- 
son O.Jackson,  1  Ves.  217;  and  see 
1  Bro.  300. 

^  See  Brewen  r.  Brewen,  2  Freem. 
264.    2  Ver.  439.    Pr.  Ch.  196. 

»  Innocent  r.Tayler,Rep.T.  Finch. 
112.  Whaley  v.  Cox,  2  Eq.  Ab.  649. 
Wilson  tf.  Spencer,  3  P.W.  172. 
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A  heqpast  indeed  ''  at  the  end  of  ten  jfeare  after  mff 
decease^  was  held  to  have  failed  by  the  death  of  the 
legatee  withia  the  ten  'years,  upon  the  genetsi  rale 
that  the  time  was  annexed  to  the  legacy  itself,  and 
not  to  the  payment/  But  this  ease  has  been  doubted  \^ 
and  where  there  was  a  devise  upon  trust  within  six 
years  dUer  the  testator's  death  to  raise  JEUid  pay  por- 
tions for  daughters ;  this  was  lield  a  vested  interest, 
which  went  to  the  administrator  of  one  of  them»  who 
died  within  the  six  years  •'' 

The  general  rale  requiring  a  l^^tee  to  be  in  ex- 
istence at  the  time  when  his  legacy  becomes  payable, 
is  subject  also  to  a  variety  of  other  exceptions.    If  ^^^^^^^  ^ 
there  is  a  bequest  to  one  for  life,  and  at  or  after  his^^i^  ^Ak^- 
ivA/^ecease  to  another;   the  interest  of  the   first  and^^^^^ 
. '^/^Mm^ond  legatees  vest  at  the  same  time;  so  that  the^^^:^.  /J^. 
^.  ^representatives  of  the  latter,  if  he  die  in  the  life  of 
^V2]^the  prior  taker,  will  be  entitled."^    Hence  in  a  bequest 
^jfikJ^  A.  for  life,  and  aflw  her  decease  to  her  son  and       ^ 
•  i4%^/-  dau^ter  equally  between  them ;  but  if  either  should      ^  ^ 
^^J^  die  before  their  mother,  the  whole  to  the  survivor ; 
and  the  son  survived  the  daughter,  but  died  himsdf 
.^r^r*   in  the  lifetime  of  his  mother:  it  was  held  that  this       *    ' 
1f^  legacy  vested  in  hkn  on  the  death  of  his  sister,  and 
went    to  his    representatives    on  the  death  of  the 
mother/    Nor  is  it  any  objection  to  this  doctrine 
that  the  gift  itself  depends  upon  a  contingency ;  for 


•  Smell  0.  Dee,  2  Salk.  415;  and 
see  NidM^  o.  Judson,  2  Atk.  300. 

^  For.  124. 

*  Cowper  r.  Scott,  3  P.W.  119. 

'  Corbett  t?.  Palmer,  2  Eq.  Ab. 
548.  Medlicot  v.  Bowes,  1  Ves.  207. 
ExeIr.Wall8ce,2id.ll8.  Hatches. 
BIQIb,  1  Ed.  342.  MonkhouBe  v. 
Holme,  1  Bro.  298.  .  Att.  Qen.  r. 


Crispin,  id.  386.  Benyon  0.  MimI* 
dison,  2  Bro.  75.  Moleaworth  r. 
Molesworth,  3  Bro.  6.  .4  Bro.  408. 
Blamire  9.  Oeldart,  16  Ves.  314. 
Walker  p.  Shore,  15Ves.  122.  Nor- 
ris  V.  Httthwaite,  1  Bro.  182.  N.  coa- 
tra,  has  always  been  reprobated. 
•  Scurfield  v.  Howes,  3  Bro.  90. 
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a  contiiigeiit  intereBt  may  vest  kt  right,  though  it  does 
not  in  possession.  Tbns  in  a  case,  which  Lord 
Loughborough  said  he  took  to  be  good  law,  where 
100/.  was  devised  to  J.  S.  at  twenty-one,  and  tf  ke 
died  wider  age^  then  to  J.  N.  and  A.  B.,  or  the  sur- 
vivor of  them ;  and  J.  N.  and  A.  B.  both  died  in  the 
lifetime  of  J.  S.  who  afterwards  died  under  age ;  the 
administrator  of  X  N.,  who  survived  A.  B.  sued,  and 
obtained  a  decree  for  the  1002/  So  where  a  l^acy 
was  given  to  L.  for  life,  and. in  case  he  did  not  marry, 
and  leave  children,  to  revert  to  W.'s  children ;  and 
he  died  unmarried :  it  was  held  that  the  representa- 
tive of  one  of  the  children  of  W.,  that  died  in  the 
Jifetime  of  L.,  was  entitled  to  a  share.*" 

The  doctrine  also  above  noticed  was  originally 
determined  upon  portions  for  reasons  personal  to  the 
children,  who  were  not  supposed  to  want  the  portions 
if  they  did  not  live  till  the  time  at  which  tthey  were 
made  payable.^  Hence  even  with  respect  to  legacies 
'<'-^'- -6^^^t*haiged  upon  real  estate,  it  has  been  held  not  to 

^^Vv^'^^PPly  '^1'^''^  ^^"^  postponement  of  the  gift  arises  from 
^•9^- >^^'' •'•'-^^circumstances  of  conveniency  with  regard  to  the 
^w,  rn,  '^      estate,  and  not  to  the  person  of  the  l€^patee ;  as  in 

the  case  of  an  estate  devised  to  one  for  life,  or  ih^ 


4« 


•  Anon.  2  Vent.  347*  Pinbury  r. 
Elkin,  1  P. W.  563.  2  Vcr.  758. 766. 
Pr.  Gh  483.  Atkinson  v.  Paice»  1 
Bro.  91.  Barnes  v.  Allen>  id.  181. 
3  Ves.  208.  N.  Devkme  v.  Mello, 
1  Bro.  537.  Stanley  f^.Wise,  1  Cox, 
432.  Perry  v.  Woods,  3  Ves.  204. 
Brown  v.  Bigg,  7  Ves.  279.  Lady 
Lincoln  v.  Pelham,  10  Ves.  166;  and 
see  Harman  t^.  Dickenion,  and  Wii- 
mot  r.Wilmot,  post  185  See  also  a 
case  which  seems  contra,  Fenhoulet' 


V,  Passavant,  1  Ed.  344.  N.  to  which 
however  there  is  %  query. 

^  Derisme  o.  Mello^  1  Bro,  537  > 
and  see  Taylor  o.  Langford,  3  Vea. 
119.  Middleton  o.  Meesengtr,  6 
Ves.  136.  Smith  tf.  Streatfield,  1 
Mer.  358. 

«  8ee3Atk.321.  For.122.  AmbL 
169.  1  Bro.  123.  Pawiett  o.  Paw- 
lett,  the  first  case,  and  iHuch 
by  settlement,  is  in  1  Ver.  204. 
2  Vent.  366.    2Ch.  Rep.  286. 
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Uiij  witji  remainder  over  to  aaotfaer  charged  with 
legacies ;  here  if  the  legatee  dies  in  the  lifetime  of 
Ike  tenant  for  life,  or  in  tail,  his  legacy  is  con9idered 
as  yested^so  as  to  entitle  his  representatives/  Thqs 
where  H.  P.  devijsed  his  estate  to  his  wife  for  life, 
iremainder  to. his  daughter  M.  in  fee,  chargeable  with 
400/.  to  his  four  younger  daughters  within  one  ye^g- 
titer  the  death  of  his  wife ;  and  two  of  the  younger 
daughters  died  in  the  lifetime  of  die  mother,  and  AC. 
aiso  died  before  her,  so  that  she  was  never  possessed 
of  the  reoiainder  ih  fee,,  but  it  descended  to  her  son: 
it  was  held  that  the  legacies  to  the  younger  daughlets 
were  vested  interests,  and  transmissible  to  the  tepre^ 
sentatives  of  those  wt^o  had  died.^  In  a  leading  case, 
on  this  subject,  G.W«  bequeathed  to  his  daughter  M. 
at  her  age  of  twenty-one,  or  marriage,  2500/.,  and 
viUed  that  if  his  son  C  should  die  without  issDe 
male,  thai  his  daughter  should  have  and  receive 
at  her  age  of  twaaty^one,  or  marriage,  the  further 
anm  of  3600/« ;  but  in  <^ase  the  contingency  of  his 
ton's  dying  m%ht  not  happen  before  the  said  age  or 
mairiage  of  his  daughter,  diat  then  she  should  receiire 
amd  be  paid  tha  sum  of  S500/«  whenever  it  mi^ 
after  happen ;  and  devised  his  real  estate  to  his  son 
it  tail  wi4;h  remainder  to  his  brother  in  fee,  and 


■  StkUand  v.  Garnet,  2  Ch.  Rep. 
97.  Hutchins  V.  Foy,  Com.  716. 
Hodgson  V.  Rawson,  1  Ves.  44.  Em- 
brey  9.  Martin,  Ambl.  230.  Manning 
V.  fierbert,  id.  575.  Thompson  v, 
Dow,  1  Bro.  193.  N.  Jeal  v.Tiche- 
Mr,  Ambl.  703.  i  Bro.  120.  N.  2 
Dick.  444.  Clarke  it.  Ross,  1  Bro. 
120.  N.  2  Dick  629.  Pawsey  0. 
Edgar,  1  Bro.  191.  N.  2  Dick.  531. 
Godwin  tf.Mimday.  1  Bro.  191.  2 
Dick.  551.    Dawson  0.  Killet,  1  Bro. 


119.  Bayley  r.  Bishop,  9  Ves.  6. 
Walker  v.  Main,  I  Jac.  &  W.  1. 
There  are  some  cases  however  that 
seem  to  be  contra.  See  Hall  v.Ter- 
ry,  8  Yin.  Ab.  383,  said  to  be  mis- 
stated in  1  Atk.  502.  Loder  v,  Lo- 
der,  Mos.  356.  Att.  Gen.  0.  Milaer, 
3  Atk»  112.  May  v,  Andrews,  1  Bro. 
122.  N. 

^  Morifan   o.  Gardiner,  1  Bro. 
193.  N. 
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chained  the  premises  with  the  payment  of  the  3500/. 
whenever  it  should  become  due  and  payable.  The 
daughter  married,  attained  twenty-one,  and  died  in 
the  lifetime  of  her  brother,  who  afterwards  died 
without  issue  male.  Lord  Talbot  decreed  the  3500/. 
«  to  be  raised  c""  and  his  decree  was  affirmed  in  the 

House  of  Lords.*"    So  again  where  a  man  devised 

lands  to  his  sister  in  fee,  paying  100/.  per  annum  to 

his  wife  for  her  life,  and  also  several  legacies  to  his 

nephews  and  cousins  within  twelve  months  after  the 

death  of  his  wife:  these  were  held  vested  interests, 

and  not  to  have  failed  by  the  deaths  of  the  legatees 

in  the  lifetime  of  the  wife."" 

^m^4^^^r-      It  follows  from  these  principles  that  a  legacy  to 

>C,i9«/<^V/x^^^^»  relations,  and  the  like,  after  a  previous  life  in- 

^#;e#^«.^  ^^..^I^erest,  vests  in  those  who  answer  the  description  at 

'^^  Mr^4mL.^'  the  testator's  death.**    Thud  where  the  residue  was 

\^      '^'^  ^^**given  to  the  testator's  wife  for  life,  with  remainder  to 

jp  J^^^  ^'J^is  son,  but  in  case  of  the  son's  death  before  twenty- 

^^I^f  /^-^.  oi^^j  ^-i^d  without  issue,  the  testator  directed  his  wife 

370.  ><^  ^^  ^  to  dispose  of  the  residue  among  his  relations  in  such 


j^'^^^/^  '  manner  as  she  should  think  fit;  and  the  son  died 

^^^  ^,r^J^  under  twenty-one,  and  without  issue;  this  was  held 

/jy-,  ^.^^  ^  to  be  a  vested  interest  in  the  next  of  kin  of  the  tes- 

j^4tii  sA^   tator  at  the  time  of  his  death,  and  to  go  to  the  l*epre- 

sentatives  of  those  of  them  who  died  in  the  lifetime 
of  the  wife.*    But  if  a  power  of  selection  be  given, 

•  King  y. Withers,  For.  117.  36.   Rayner  r.  Mowbray,  3  Bro.  234. 

»*  3  P.W.  414.    4  Bro.  P.  C.  228 ;  Masters  v.  Hooper,  4  id.  207.    Hol- 

and  see  Lowther  fr.  Condon,  2  Atk.  loway  v.  HoUoway,  5  Ves.  399.   Doe 

127.     Ernes  V.  Haneock,  id.  507.  v.  Lawson;  3  Bast,  27B;   hut  see 

Sherman  t*.  Collins,  3  id.  319.   Kemp  Crook  r.  Brooking,  2  Ver.  50.  106. 

V,  Davy,  1  Bro.  120.  N.  Doe  ».  Over,  1  Taunt.  263. 

'  TunsuU  ff.  Bi^hen,  Ambl.  167.  •  Pope  f.Whitcombe,  3  Mer.  689. 

1  Bro.  124.  N.  .  Hands  r.  Hands,  cited  1.  T.  Jl.  437- 

'                  •*  Danvers  r.  E.  Clarendon,  1  Ver.  N. 
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as  ill  the  case  of  a  gift  to  A.  for  life,  and  after  bis 
death  to  such  of  the  testator's  relations  as  A.  shall 

« 

appoint,  and  A.  makes  no  appointment;  it  vests  in 

those  only  who  are  the  next  of  kin  at  the  death  of 

the  donee  of  the  power.*    Or  the  context  of  the  will  ^J^^^jt^xu 

may  require  this  construction.     Thus  where  a  man^*" 

gave  the  residue  of  his  estate  to  his  wife  for  life,  and 

after  her  decease  in  moieties  U^is  two  sons,  his  only 

children ;  hut  if  they  should  both  die  in  her  lifetime, 

to  be  divided  among  the  testator'^  next  of  kin :  it 

was  held  that  the  next  of  kin  at  the  death  of  the 

wife  were  entitled ;  for  the  testator  having  expressly 

provided  for  his  sons,  who  were  his  next  of  kin  at 

his  death,  must  have  meant  by  the  terms  next  of  kin 

those  who  were  «o  at  some  other  time.**^* '^'^^'-'^-*^'-^*'^^^  ^"Z. 

A^>e?|uest  after  a  previous  life  interest,  or  where^?^ 
the  future  time  is  merely  annexed  to  the  payment,  ^ 
will  of  course  riot  be  vested,  if  such  upon  the  whole  - 
will   appears   to  be  the  intention  of  the  testator.*'*^^^^*^'' 
Hence  where  an  Exchequer  annuity  was  devised  in 
trust  for  A,  for  life,  and  after  her  decease  for  her 
children  equally,.&:c. ;  and  if  but  one  child,  then  to^     ,^" , 
that  one ;  and  A.  had  only  one  child,  who  died  in 
her  lifetime :  the  bequest  it  was  held  did  not  vest  .in  -^ . . 
the  only  childn,i?ut  was  c^lingent  during  A.'s  life  i^     ^    .     ' 
and  no  child  therefore  was  to  take  but  such  as  was 

living  at  the  death  of  the  mother."*     And  so  on  the 

■         -  ,-  - 

*  Harding  r.  Glyn,  1  Atk.  469.  beck,  8  Ves.  38.    Kennedy  tf.  Kings- 

Doylcy  r.  Att.  Gen.  4  Vin.  Ab.  485.  ton,  2  Jac.  &  W.  431. 

Ciiiwy8r.Colman,9Ves.319.  Birch  *  See  Mackell  r.  Winter,  3  Yes. 

r.Wade,  3  Ves.  &  B.  198.    But  see  636.    Pyle  r.  Price,  6  Ves.  779. 

Harrington  v,  Harte,  1  Cox,  13K  *  Smithr.Vaughan,8Vin,  Ab.381. 

^  Miller  r.  Eaton,  Coop.  272;  and  Spencer  v.  Bullock,  2  Ves.  J.  687.  3 

■ec  Spink  r.  I^wis,  3  Bro.  355.  id.  120;  and  see  Thickness  w.  Liege, 

Long  V.  Blackall,  3  Ves.  486.  Reeves  7  Bro.  P.  C.  223. 


^.jprymer.  4  Ves.  692.    Jones  ».Col- 
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other  hand  if  a  gift  to  a  person  at  a  future  time  is 

coupled  with  other  circumstances,  showing  it  was 

not  meant  conditionally,  but  only  to  mark  the  time 

when  the  interest  vests  in  possession,  that  sense  is 

^x  ^     ■  \,  ^  put  upon  the  words,  which  the  will  requires.    Thus 

^^^.  'where  there  was  a  bequest  to  two  persons  when  they 

should  attain  twenty-one,  and  the  testator  appointed 

J.B.,  their  father,  in  trust  for  the  same,  and  trustee  for 

them  during  their  minority :  the  appointment  of  the 

trustee  was  held  to  control  the  terms  of  the  bequest 

so  as  to  postpone  the  possession  only,  and  not  the 

vesting.* 

'^^f^  ^^^^-^^^    Another  exception  to  the  general  rule  exists  in 

^  ^  ^c^  ^  ^-  tiiose  cases  where  the  interest  is  bequeathed  as  well 


Jv^*^  yi  *"  ^^  *^®  principal?^  For  if  a  testator  gives  a  legacy'  at 
r/  ...*.^^«r  -/^  a  future  time,  and  directs  that  it  shall  be  paid  with 
jT'^'^^^^JJSnterest,  or  that  ihe  interest  shall  be  applied  for  the 
^ —  M^<^^'  maintenance  or  benefit  of  the  legatee;  the  legacy 
1/^^-^^/^^  wiH  be  vested.**  But  this  exception  does  not  extend 
/^^^^A  ^«-^->-to  bequests  payable  out  of  real  estate.*"  Nor  in  a 
^.t*.-^^><^-' personal  legacy  will  the  gift  of  a  mere  annual  sum 
^^^  /.  J54^  tt4  ^^^  maintenance  of  the  legatee,  till  the  time  at  which 
S^^  «^  ^  '-'s^^he  legacy  is  payable,  cause  it  to  vest.** 
"^T^^^ '^ Z!l7^'\^  rejrard  also. to  the  interest,  a  distinction  has 

y^^c,  •*  tf^l*^.  //-?»-'  /^^J^-  -^^t^  /P»^,  /^  ^^^'•^ji^2:  ^ 

•  Brans&om  r.  Wilkinaon,  Tves.         «  Carter  v.  Bletoo,  Pr.  Ch.  267. 

421;   and  see  Wadley  t^.  North,  3  Gilb.Eq.  R.  11.    Qawler  0.  Stander- 

Ves.  864.    Booth  tt.  Booth,  ante  146.  wick,  2  Coz^  15 ;  and  see  1  Atk.  512. 

Lane  0.  Goudge,  9  Yes.  !^5.'  Pearce  &.  Loman,  3  Yes.  135.    Wat- 

^  Clobberie's  case,  2  Yent.  342, ,  kins  0.  Cheek,  2  Sim.  &  St.  199. 

ante  173.  Collins  t*.  Metcalfe,  1  Ver.  Cave  0.  Cave,   2  Yer.  508,  contra, 

462.  Stapletonv.Cheele,  2Ver.  673.  was  denied  by  Lord  Hardwicke  (1 

Pr.  Ch.  317.   Gilb;  Eq.  R.  76.    Fon-  Atk.  556.) ;  and  it  seems  the  decree 

nereau  r.  Fonnereau,  f  Yes.  118.    3  is  at  variance  with  the  report.    See 

Atk.  645.   Heath  v,  Hoath,  2  Bro.  3.  Mr.  Raithby's  N. 

Walcott  V,  Hall,  id.  305.    Dod^on  ^  Atkins  v.Hiccocks,  1  Atk.  500; 

V.  Hay,  3  id.  404.    Hanson  v.  Gra-  and  see  Polsford  9.  Hunter»  3  Bro. 

ham,  6  Yes.  239.  '  416. 
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been  taken»  where  it  is  so  given  as  to  be  in  itself  a^^^^^^-"^^^ 

distinct  and  independent  bequest.    Thus  in  a  legacy  ^^^-ir'  ^^'^• 

to  A.  of  the  dividends  that  should  become  due  upon    ^      *  >»     '^ 

dOO/.  3  per  cent.  Bank  Annuities,  until  he  should  ^  ,a 

arrive  at  the  full  age  of  thirty*two  years,  at  which 

time  the  executors  were  to  transfer  to  him  the  prin-       \.      ^ 

cipal  sum  of  500/.  of  the  3  per  cent.  Annuities ;  and  •  <*^  *  ^ 

A.  died  under  thirty-two :  the  Lord  Chancellor  said 

that  dividends  were  always   a  distinct  subject  of 

l^acy,  and  capital  stock  another  subject  of  l^acy : 

in  the  principal  case  there  was  no  gift  but  in  the  di- 

direction  for  payment,  which  attached  only  upon  a 

person  of  the  age  of  thirty-two ;  and  as  A.  did  not . 

come  within  the  descriptio|i  the  legacy  fell  into  the        *    *    *  • 

residue.'' 

If  a  bequest  is  in  the  first  instance  by  the  terms  ^  ^..Jfi^'^^^ 
of  it  a  vested  interest  a  subsequent  clause  rendering  ^^}f*.^/  ^  ^yf^^ 
it  liable  to  be  devested  will  not  prevent  its  continuing -^^"^  ^^^^^^^s^ 
a  vested  interest,  till  the  happening  of  the  event  upon  /j^.  ^^ 
which  it  is  made  defeasible.  In  a  legacy  therefore^-^*^  -^ 
to  be  divided  among  the  children  of  A.,  with  benefit  >-«^ 
of  survivorship  in  case  any  of  them  die  under  twenty-<!^ 
one;  this  is  an  immediate  interest  vested  in  the 
children ;  and  in  case  of  the  death  of  any  of  them 
under  age,  the  produce,  at  least  the  interest  accrued 
from  the  death  of  the  testator,  would  go  to  that 
child,  though  that  child  would  take  nothing  in  the 
capital.*"  And  where  the  bequest  was  to  A.  for  life, 
and  after  her  death  among  her  three  children,  ^^  or 


'  Batsfbrd  t?.  Kebbdl,  3  Yes.  368;  tention  as  collected  from  the  parti- 

aad  aee  SaoBbmy  v.  Read»  12  Yes.  cular  penning  of  the  will. 
75.  Leake  o.  Robinson,  2  Mer.  363.         ^  Deane  v.Test,  9  Yes.  146.  Shep- 

BiOingtley  9.Wills,dAtk.219,  seems  herd  o.  Ingram,  Ambl.  448. 
to  have  been  decided  upon  the  in- 
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^^X^  j^/SJ^*^^  ^f  them  as  should  be  living  at  her  decease;'* 

2^  >2^/--*'.  and  they  all  died  before  her :  it  was  held  that  the 

^i^J^'^y^  will  gave  theiti  vested  interests,  to  be  devested  only 

tMT^  in  the  event  of  there  being  some  or  one  of  them 

living  at  the  mother's  death;*  and,  that  not  having 
—  wm(  '^^-^  —  happ#>ntf>rl    their  shares  passed  to  their  representar 
^^j*-*!*^*-^   tives,**    So  if  there  is  a  bequest  to  A,  for  life,  and 
^^'*   after  his  death  to  hie  children  in  such  shares,  &c.  as 
he   shall  appoint,   and  in  default   of   appointment 
among  them  equally  :  the  children  take  vested  inte- 
rests in  their  shares  subject  to  be  devested,  as  to  the 
proportions  at  least,  by  the  execution  of  ^ the  power:* 
K^d^^^^  ^^Ji^^^vA  if  A.  appoints  the  fund  by  will  anM>ng  his  chil- 


*--^^  /*^ 

</^-/*' 


uU 


•  '^        -.,'>-    ^  * 


dren,  and  they  all  die  in  his  lifetime,  so  that  the  gifts 
under  the  appointment  lapse,"^  their  shares  will  never- 
theless go  to  their  representatives.*  Yet  where  an 
estate  was  devised  for  life,  with  a  power  to  raise 
thereout  for  portions  for  younger  children  a  sum  not 
exceeding  3000/.,  and  in  neglect  of  appointment  the 
estate  to  stand  charged  with  30002.  as  a  portion, 
payable  at  twenty-one,  &c. :  Lord  Hard wicke  thought 
that  nothing  vested  under  this  devise,  the  sum  to  be 
raised  being  uncertain/ 


"In  which  case  the  cluldren  of 
those  who  were  then  dead  would 
have  no  claim.  See  Howes  v.  Her- 
ring, 1  M'Clel.  &  Y.  295. 

^  Sturgess  e«.  Pearson,  4  Mad.  411. 
Danseu  v.  Hawes,  Ambl.  276 ;  and 
see  Weedon  t«.  Fell,  2  Atk.  123. 
Reeves  ».  Brymer,  4  Ves.  692.  Har- 
rison V.  Foreman,  5  id.  207.  Smither 
w.WUlock,  9  id.  233.  Hallifax  r. 
Wilson,  16  Ves.  198.  Bayard  tr. 
Smith,  post.  Gh.  4.  8. 3.  Skey  v. 
Barnes,  3  Mer.  335.  Bromhead  v. 
Hunt,  2  Jac.  &  W.  459.    Browne  r. 


Lord  Kenyon,  3  Mad.  410. 

«  Coleman  r.  Seymour,  1  Ves.  209. 
Vanderzee  t?.  Acklom,  4  Ves.  771- 
Malun  r.  Barker,  3  id.  150.  Skey. 
9.  Barnes,  3  Mer.  335.  As  to  Mad- 
dison  r.  Andrew,  1  Ves.  58  j  see  5 
Ves.  748.  Sec  also  Gordon  p.  Levi, 
Ambl.  364.  Boyle  r.  Bishop  of  Pe- 
terborough,  1  Ves.  J.  299. 

'  See  ante  163. 

•  E.  Salisbury  r.  Lambe,  1  Ed.465. 
Ambl.  383. 

'  Loder   p.  Lodcr,   2  Ves.    531. 
MoB.  ^ilb%. 
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The  case  of  a  legatee  dying  l;)efore  the  time  at^-^^ 
which  his  l^acy  is  payable  is  often  specially  pro-''*?^^'^  ^T**^ 
vided  for  in  the  will ;  but  even  then  a  question  some-  **^' 


times  occurs  as  to  the  vesting.  Thus  where  the  pro-  "^^ 
duce  of  real  and  personal  estate  was  to  be  applied 
for  the  maintenance  of  all  and  every  the  children  of 
the  testator's  three  daughters  until  the  youngest  of 
his  siaid  grandchildren  should  attain  twenty-one ; 
and  in  case  of  the  death  of  any  of  the  grandchildren 
before  that  time  leaving  children,  such  children  to 
have  the  share  their  p^ents  respectively  would  have 
received  if  they  had, lived  till  the  youngest  of  the 
grandchildren  attained  twenty-one;  and  when  the 
yoimgest  should  have  attained  twenty-one,  then  the 
capital  to  be  divided  among  such  of  the  grandchil- 
dren  a^  .should  be  then  living,  and  the  children*  and 
child  of  the  ssiid  grandchildren  in  case  of  the  death 
of  any  of  them  leaving  issue,  who  were  to  receive 
the  share  their  parents  would  have  been  entitled  to 
in  case  they  had  been  living  at  the  time  of  distribu* 
tion,  and  to  the  heirs,  executors,  and  administrators 
of  such  the  said  grandchilaren  and  great  grandchil- 
dren respectively :  it  was  held  that  the  share  of  one 
of  the  grandchildren,  who  died  before  the  time  of  * 
division  without  issue,  was  not  vested;  upon  the 
ground  of  th^  intention  of  the  testator  that  a  legatee 
so  dying  should  take  only  by  children  and  not  by 
representatives/ 

Where  there  was  a  gift  over  of  the  legacies  if  any 
of  the  legatees  died  before  they  might  have  received 
them :  the  Court  thoilght  this  too  uncertain  ;  that  it 
could  not  compute  what  time  would  be  sufficient  to 

enable  the  legatees   to  receive   their   legacies,  and 

II  -  —  ■ -^ — _____ 

*  Hughes  r.^Hughes,  14  Ves.  256. 
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they  must  therefore  be  considered  as  vested  from  the 
death  of  the  testator/  But  where  a  man  devised  his 
real  estates  to  his  wife  for  life,  and  directed  bis  exe-^ 
cntors  as  soon  after  her  death  as  conveniently  might 
be  to  sell  the  same,  and  gave  the  produce -amoiag  his 
five  nephews  at  such  time  as  the  sale  should  be  com* 
pleted  in  case  they  should  be  then  living;  but  in 
case  any  of  them  should  die  before  the  sale  should 
be  completed,  then  the  share  of  the  one  dying  to  go 
to  his  children;  and  if  no  children,  then  to  the  sur^ 
viving  nephews ;  and  one  of  the  nephews,  who  sur- 
vived the  wife,  died  before  a  sale  took  place :  it  was 
held  he  did  not  take  a  vested  interest^  And  Lord 
Eldon  observes,  if  a  testator  thinks  proper,  whether 
prudently  or  not,  to  say  distinctly,  showing  a  maai* 
fest  intention,  that  his  legatees,  pecuniary  Or  resida^ 
ary,  shall  not  have  the  legacies,  or  the  residue,  unless 
they  live  to  receive  them  in  hard  money,  there  is  no 
rale  against  such  intention,  which,  if  clearly  ex^ 
pressed,  must  be  carried  into  execution:  but  froni 
the  inconvenience  and  fraud  to  which  this  Would 
open,  if  the  words  will  admit  of  not  imputing  to  the 
testator  such  an  intention,  it  shall  not  be  imputed  to 
him.*  '^i   '^^  ^  y^-^/^- —  ^-2&^-  -^^• 

Iti  an  early  case  in  which  a  man  having  three 
daughters  devised  them  800/.  apieoe,  payable  at 
twenty-one,  or  marriage;  and  if  either  died  before 
that  time  her  portion  to  be  equally  divided  between 
the  survivors;  and  the  eldest  married,  and  died, 
leaving  issue,  after  which  the  youngest  died  under 


I  I iii^ 


•  Hutchin  v,  Mannington,  1  Ves.  Faulkencr    v.  HoUingsworth,  ibid. 
J.  366.    4  Bro.  491.  N.;  and  see  cited. 

Stapleton  p.  Pftlmer,  4  Bro.  490.  «  Gaskell   v,  Harman,   1 1   Ves. 

*  Elwin  t'.  Elwin,  8  Ves.  547.  497. 
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twenty-one,  and  nanutrried :  the  whole  of  her  por^ 
tion  was  decreed  to  the  narviTing  daughter/  But 
the  word  **  survivor"  is  not  now  taken  in  so  strict  a 
sense.  ^  Thus  where  a  man  gave  to  his  son  and  hid 
two  daughters  each  one*third  of  his  t>roperty»  pay-* 
able  at  twenty^one,  and  willed,  in  case  of  the  death 
of  either  of  his  children  before  the  age  at  which 
their  respective  shares  were  made  payable,  that  the 
third  part  of  the  one  dying  should  be  equally  di- 
vided betvveen  the  two  surviving  children;  and  in 
the  event  of  the  d^ath  of  two  of  his  above-mentioned 
children  before  attaining  such  respective  ages,  then 
the  whole  to  devolve  to  the  surviving  child ;  and  one 
of  the  daughters  attained  twenty-one,  married,  and 
died,  after  which  the  son  died  under  tvrenty-dne; 
and  it  was  contended  that  the  surviving  daughtei 
must  take  the  whole  4  Lord  £ldon  said  there  was  a 
number  of  authorities  for  construing  the  word  '*  sur^  ^  ^^ 
viving'*  to  mean  "other;"**  and  decreed  the  son's  ^T^!^.'^^ 
share  to  be  divisible  between  the  administrator  of 
the  deceased  daughter,  and  the  surviving  one/  '^'-^ 

IIL  In  every  will  there  is  a  tacit  condition  an- 
nexed both  in  law  and  equity,  that  whoever  will 
derive  a  benefit  under  it  must  acquie&ce  in  the  whole 
of  it:  he  can  not  take  a  bounty  to  himself,  and 
deprive  any  other  person  of  a  bounty  under  the  same 
will.  If  therefore  a  legacy  is  bequeathed,  and  an 
estate,  or  a  specific  thing  belonging  to  the  legatee,  is 
devised  to  another,  the  legatee  can  not  claim  his 

*  Anon.  1  Freem.  301.    Feiguson     91  \  and  see  5  Ves.  467.    14  Ves. 
9.  Dnnbar,  3  Bro.  469.  578.    17  id.  482. 

^  Mannan  v.  Dickenson,  1   Bro.         «  Wilmot  o.Wilmot,  8  Ves.  10. 
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own,  and  the  legacy  also,  but  must  elect/  Thus  if  a 
freeman  of  London,  before  the  statute  enabling  him 
to  dispose  of  his  personal  estate,*"  gave  a  legacy  to 
his  wife  or  child,  and  disposed  of  his  whole  estate, 
the  wife  or  child  could  not  claim  both  the  legacy 
and  the  customary  part.""  Hence  where  a  sum  of 
money  was  settled  in  trust  for  A.  for  life,  and  after 
his  decease  among  such  of  his  children  as  he  should 
appoint,  and  in  default  of  appointment  among  them 
equally;  and  A.  by  will,  after  giving  his  children 
legacies,  appointed  the  fund  among  his  grandchil- 
dren :  it  was  held  that  the  children,  the  appointment 
being  bad,  must  elect  to  take  under  the  settlement 
or  the  will/ 

Lord  Northington  thought  that  the  doctrine  of 
election  must  be  confined  to  plain  and  simple  de- 
vises of  the  inheritance,  and  could  not  be  extended 
to  limitations,  as  it  would  cause  great  confusion ;  for 
the  devise  would  be  good  or  not  just  as  the  devisee 
in  remainder  chose  to  submit  to  the  will:*  but  this 

I 

•  See  Noys  r.  Morclaunt^  2  Ver.  P.W.  1  Id.  Hender  t*.  Rose,  ibid.  124. 
581.  Streatfield  r.  Streatfield,  For.  N.  Wilson  r.  Philips,  Bunb.  195. 
176.  Molyneux  r.  Scott,  1  Bl.  376.  Hervey  tr.  Desbouverie,  For.  130. 
Kirkham  0.  Smith,  1  Yes.  260,  Bil-  Morris  r.  Burroughs,  1  Atk,  399.  % 
ling  r.  Dacres,  2  id  30.  cited.  Lewis  id.  627 ;  and  see  Babington  r.Green* 
9.  King,  2  Bro.  600  Walpole  o.  wood,  1  P.W.  530.  Pughc^,  Smith, 
Lord  Conw»y,  Bam.C.  R.  153.  Finch  2  Atk.  43.  Gar  v.  Car,  id.  277,  con* 
V.  Finch,  4  Bro.  38.  1  Ves.  J.  534.  tra  Bravell  r.  Pocock,  2  Freem.  67. 
Blake  r.  Bunbury,  1  Ves.  J.  514.  There  is  an  exception  in  the  statute 
Wilson  9.  Lord  J.  Townshend,  2  Ves.  of  those  cases  in  which  freemen  have 
J.  693.  Blount  &.Bestland,5id.  515.  covenanted  on  their  marriage  that 
See'  the  doctrine  pf  election,  which  their  estates,  shall  remidn  subject  to 
mostly  arises  on  devises  of  real  es-  the  custom,  so  that  the  question 
tates,  succinctly  stated  in  Sug.  Pqw.  may  now  sometimes  arise. 

374.  2d  ed.j  see  also  Dillon  v.  Par-  •»  Whistler  r.  Webster,  2  Ves.  J. 

ker,  1  Swanst.  359,  and  notes.  367. 

*  11  Geo.  L  18. 17.                        .  •  Forrester  r.  Cotton,  1  Ed.  532. 
<^  Kitson  t^.  Kitson,  Pr.  Ch.  351.  Ambl.  388. 

Gilb.  Eq.  R.  28.    Cowper  v.  Scott,  3 
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objection,  it  has  been  said,  is  not  now  attended  to." 
Lord  Hardwicke  also  seems  to  have  doubted  whether 
a  remainder^man  after  an  estate  tail  should  be  sub- 
ject to  this  equity  ;^  yet  in  another  case,  wBere  there 
was  a  devise  of  freehold  and  copyhold  estates  in 
strict  settlement,  with  a  remainder  for  life  to  the  heir 
at  law  after  estates  tail  to  the  first  and  other  sons  of 
the  first  devisee,  his  Lordship  held,  that  the  heir 
must  give  up  that  remote  remainder  or  surrender  the 
copyhold  estate  to  the  use  of  the  will;""  and  the 
doctrine,  it  has  been  since  observed,  applies  to  inte- 
rests of  married  women ;  interests  immediate,  remote, 
contingent,  of  value,  or. not  of  value.** 

An  heir  at  law  will  be  put  to  his  election  where 
the  estate  is  devised  to  him  in  fee,  although  by  the 
rule  of  law  the  devise  is  unoperative,  and  he  takes 
'by  descent.'  If  a  devisor  is  an  infant,^  or  the  will  is 
not  duly  attested,'  it  has  been  decided  not  to  be  a 
case  of  election ;  for  the  Court  can  not  take  notice 
that  there  is  any  will  at  all  of  the  real  estate.  Yet 
it  was  held  (previous  to  55  Geo.  III.  192,)  that  if 
copyholds  were  devised  away  without  having  been 
surrendered  the  heir  must  elect  ;^  as  is  the  case  also 
with  regard  to  the  heir  at  law  of  heritable  property 


*  Sug.  Pow.  376.  2d  ed.j  and  see 
Ward  V,  Baugh,  4  Ves.  623.  Post. 
192..  Highway  ^'.Banner,  1  Bro.  584. 

k  See  Bor  i\  Bor,  6  Bro.  P.  C.  181 . 

*  Graves  v.  Formally  3  Ves.  67, 
cited. 

'  2  Ves.  J.  697.    3  Ves.  385.  ' 

*  Anon.  Gilb.  Eq.  R.  15.  Welby  v. 
Wclby,  2  Ves.  &  B.  187. 

^  Hearle  r.Greenbank,3Atk.  695. 
1  Ves.  298. 
»  Gary  v.  Askew,  1  Cox,  241.    2 


Bro.  58.  N.  Belt's  ed.  Sheddon  v. 
Goodrich,  8  Ves.  481.  Gardiner  v, 
FeU,  IJac.  &  W.  22.  2Wil8.C.C- 
32. 

fc  Allen  V.  Poulton,  1  Ves.  121. 
Unett  ».  Wilkes,  2  Ed.  187.  Ambl. 
430.  Ardesoife  v.  Bennet,  2  Dick. 
463.  Frank  r.  Standish,  1  Bro.  588. 
N.  15  Ves.  391.  N.  Wilson  r.Mount; 
3  Ves.  191.  Rdmbold  v-Rumbold, 
id.  65.  Pettiward  v,  Prescott,  7  id. 
541. 
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in  Scotland,  when  the  will  is  not  conformable  to  the 
solemnities  required  by  the  law  of  that  country/ 
And  where  a  man  by  his  will,  duly  executed,  di- 
rected that  any  estates  which  he  might  afterwards 
contract  to  purchase  should  be  coDTeyed  to  his 
trustees  to  the  uses  of  his  will;  and  did  subse-> 
quently  contract  for  some;  the  heir  at  law,  who 
claimed  these,  was  put  to  his  election.*? 

Another  distinction  on  this  subject  was  taken  by 
Lord  Hardwicke ;  for  in  a  case  in  which  by  an  unat- 
tested will  a  legacy  among  others  was  given  to  the 
heir,  and  the  real  estate  devised  away,  but  there  was 
a  clause,  that  if  any  of  the  legatees  should  contro-? 
vert  or  not  comply  with  the  whole  will  they  should 
forfeit  all  claims  under  it :  his  Lordship  thought  this 
ditfered  from  the  case  of  Hearle  t;.  Greenbank,*  being 
an  express  condition  annexed  to  a  personal  legacy ; 
and  therefore  the  heir  could  not  take  both  the  real 
and  personal  estate.*^ 

The  intention  to  devise  away  that  property  which 
k  claimed  by  the  legatee  must  be  clear.*  Hence 
where  there  was  a  devise  of  ^'  all  the  rest,  residue,  and 
remainder,  of  my  real  and  personal  estate  and  effects 
whatsoever  and  wheresoever  and  of  what  nature  or 
kind  soever ; "  and  the  testator  died  seised  of  some 
copyhold  premises,  with  which  some  freehold  was 
intermixed:  it  was  held  that  the  intention  to  pass 
the  copyholds,  which  had  not  been  surrendered,  wag 
not  sufficiently  apparent  to  put  the  heir  to  his  el^* 


•  Brodie  o.  Bttrry,  2  Ves.  &  B.  127.  12 ;  and  see  Newiban  v.  Newman,  1 

i»  Thellusson  r. Woodford,  13  Ves.  Bro.  186.    Healher  v.  Itider,  1  Adt. 

209.    1  Dow.  249.  425. 

«  Ante  187.  •  1  Ed.  535.     13  Ves.  173;  and 

^  Boughton  V.  Bou^hton,  2  Ves.  see  Forsyth  v.  Grant,  1  Ves.  J.  298. 
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tion^''  Jjotd  Northington  indeed  obflervedi  tiiere  wm 
no  instance  whene  general  words  bad  been  held  to 
come  within  the  rule ;  and  that  he  did  not  see  how 
the  testator's  intention  could  he  collected  with  suffi- 
cient certainty  from  them.*"  In  one  case  in  which  a 
testator,  who  was  entitled  only  to  part  of  an  estate^ 
devised  in  general  terms  all  his  real  and  pergonal 
estate^  and  it  was  proved  by  evidence  that  he  consi<" 
dered  himself  entitled  to  the  whole  of  the  estate : 
the  Lord  Chancellor  thought  he  could  not  so  con^ 
strue  the  gift  unless  there  was  something  in  the  will 
to  show  it,  and  that  if  he  was  to  receive  evidence  of 
the  testator's  fancy  it  would  introduce  a  very  despe^ 
rate  rule  of  property."^  Yet  in  subsequent  cases 
jpapers  cx)ntaining  statements  of  the  testator  as  to  his 
property  have  been  admitted  to  show  what  he  consi- 
dered as  his  estate;  and  consequently  to  determiue 
what,  passed  under  a  general  devise  so  as  to  put  a 
party  to  his  election."^ 

Where  A.  was  tenant  for  life,  with  remainder  to 
J.  S.  in"  fee,  and  A.  devised  the  estate,  under  a  mis- 
taken idea  that  she  had  power  to  do  so,  to  J.  S.  for 
life^  with  remainders  over,  and  gave  him  the  residue 
of  her  personal  estate :  it  was  held  not  to  be  matter 
of  election,  as  there  was  no  proof  that  the  testatri:^ 
meant  to  dispose  of  the  estate  if  she  knew  she  had 
no  power  to  dispose  of  it/  But  Lord  Alvanley  ob^- 
served,'  nothing  could  be  more  dang^ous,  than  to 
speculate  upon  what  a  testator  would  have  done,  if 

'  Jttdd  V,  Pratt,  13  Ves.  168.  Hinchcliffe  v.  Hinchdiffe,  3  Ves.  516. 

k  1  Ed.  535.   Ambl.  390;  but  see  Baugh  9.  Read,  1  Ves.  J.  257  j  but 

Butter  P.Maclean,  4  Yea.  531.  see  Doe  v,  Chichester,  4  Dow.  65. 

*  Stratton  v.  Best,  1  Ves.  J.  285.  Judd  v,  Pratt,  13  Ves.  174. 

'  Druce  v,  Denison,  6  Ves.  385 ;  •  Cull  v.  Showell,  Ambl.  727. 

and  see  Pole  v.  Lord  Somers,  id.  309.  ^  2  Ves.  J.  370,  371. 
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he  had  known  one  thing  or  another ;  and  he  .was 
obliged  to  say  the  case  was  erroneous,  if  founded 
upon  that  argument 

The  claim  of  the  legatee  must  be  clearly  contra-^ 
dictory  to  the  will ;  for  there  never  can  be  a  case  of 
election,  blit  upon  a  presumed  intention  of  the  tes- 
tator.* Where  therefore  a  freeman  of  London  gave 
to  his  wife  and  others  legacies  that  did  not  exceed 
the  testamentary  part :  the  wife  was  allowed  to  take 
both  by  the  will  and  the  custom.^  *  So  where  a  tes^ 
tator  declared  that  the  provision  he  had  made  for  his 
wife  should  be  in  satisfaction  of  all  dower,  or  thirds : 
it  was  held  that  she  was  not,  by  accepting  that  pro- 
vision, barred  of  her  shar^  of  part  of  the  residuary 
estate,  of  which  the  bequest  was  void,  and  therefore 
undisposed  of:  for  if  the  Court  could  have  looked 
at  the  will,  which  it  could  not  between  one  next  of 
kin  and  another,  the  intention  did  not  go  in  iavoor  of 
the  next  of  kin  to  prohibit  the  wife  from  taking  any 
^;-e  y^-^^' —  part  of  the  personal  estate.''  And  where  a  man  by 
^  y  **^^  ^  his  will,  after  giving  his  housekeeper  an  annuity, 
.  recited  that  he  was,  according  to  his  computation, 
mdebted  to  her  in  a  certain  sum,  and  directed  it  to 
be  paid :  the  Court  thought  she  might  claim  the 
annuity,  and  dispute  the  amount  of  the  debt,  the 
testator's  design  being  to  pay  the  whole  debt ;  and 
that  his  bounty  was  unconnected  with  it"^ 

If  a  man  devises  lands  for  payment  of  debts,  and 
the  heir,  being  also  a  creditor,  claims  part  of  the 
lands  devised  as  heir,  he  may  nevertheless  come  in 


■  1  Yes.  J.  557 ;  and  see  £ast  t*.  530.    Wilson  c*.  Philips,  Bunb.  195. 

Cook,  2  Yes.  dO.    Huggins  v.  Alex-  ^  Pickering  v.  Lord  Stamford,  3 

ander,  id.  cited.  Yes.  332.  492. 

''  Babington  tj.Greenwood,  I  PW.  «»  Clark  tf. Guise,  2  Yes.  617- 
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upon  the  residue  of  the  fund;*  for  the  doctrine  of 
election  is  not  applicable  to  creditors.*"  An  ap- 
pointee,  by  taking  part  of  a  fund  under  the  execution 
by  will  of  a  power  to  appoint  among  certain  persons, 
is  not  precluded  from  claiming  another  part  of  the 
fund  a^  to  which  the  appointment  is  bad«^  Nor  if  a 
particular  demand  of  any  person,  taking  a  benefit 
under  the  will,  subjects  the  personal  estate  to  a  debt, 
have  the  cases  reached  so  far,  ^s  that  the  benefit  of 
putting  a  party  to  election  can  ever  go  to  a  residuary 
l^atee  of  the  personal  estate/ 

No  peraon  can  be  put  to  elect  without  a  clear 
knowledge  of  both  funds ;""  and  the  party  may  file  a 
bill  to  have  the  state  of  the  fund  ascertained/  How 
far  a  person  will  be  considered  by  acquiescence  to 
have  made  his  election  will  depend  upon  the  circum- 
stances of  each  case,  and  may  be  a  question  for  a 
jury.*  The  Court  will  not  easily  hold  the  election 
concluded  :  it  will  never  hold  persons  to  have  made 
an  election,  without  fully  understanding  that  they 
were  cognizant  of  the  najture  of  the  rights  between 
which  they  were  to  choose,  and  of  the  claim  upon 
them  to  elect,  and  that  in  consequence  of  that  know- 
ledge they  did  actually  elect/  Where  a  woman 
received  a  legacy,  and  was  paid  an  annuity  for  three 
years  under  the  will  of  her  husband:  Mr.  J.  BuUer 
thought  after  three  years  only  he  could  not  say  sh^ 


•  Deg  p.Deg,  S  P.W.  418.  Deabouvme,  id.  315.    Newman  «^. 
^  Kidney  r«  CouBsmaker,  12  Ves.  Newman^  1  Bro.  186,  and  N.  Belt's 

136.  ed.    Boynton  c^.  Boynton^  id.  445. 

•  Bristow  r.Wardc,  2  Vea.  J.  336.  M  Ves.  J.  172. 
<  3  Ves.  385;  and  see  2  Ves.  J.  .    f  2  Bro.  73. 

661.  »  2  Ves.  J.  697.    Edwards  0.  Mor- 

•  2  Ves.  J.  371 ;  and  see  Hender  gan,  1  M'Clel.  541. 
V.  Rose,  3  P.  W.  124.  N.    Pusey  v. 
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i»M'  liot  entitled  U>  eled,^  While  in  aaotW  ewe  a 
bill  filed  by  a  wife,  clsuming  to  elect  after,  five  years 
enjoyment  under  the  will,  was  diamissedc  but  th^ 
estate  in  this  case  was  a  free  fund  from  the  beginning ; 
and  the  Lord  Chancellor  said  be  wished  it  to  be  an- 
derstood,  that  his  decision  turned  upon  the  particuh 
lar  circumstance,  that  the  bill  was  filed  without  any 
ground ;  and  no  suggestion,  that  the  real  or  personal 
estate  was  in  stich  a  situation  as  to  render  it  doubtful 
what  the  result  would  be:  that  no  line  could  be 
drawn  from  mere  length  of  time,  but  it  must  be  from 
circumstances  showing  the  intent  of  the  party .^  Nor 
was  a  person  held  bound  by  an  election  made  under 
a  mistaken  impression  of  the  extent  of  the  claims 
against  the  fund  elected/ 

The  electiop  of  a  person  will  of  course  bind  his 
representatives.^  But  where  in  marriage  articles  the 
husband  covenanted  to  pay  a  certain  sum  to  trustees 
in  trust  to  be  paid  to  the  children  of  the  marriage ; 
and  afterwards  by  his  will  gave  in  lieu  cwtain  sums 
to  each  of  his  children  for  their  lives,  with  remainder 
to  thdr  respective  children:  it  was  held  that  the 
election  of  the  cbildr^i  to  claim  under  the  articles 
did  not  exclude  the  grandchildren  from  the  benefit 
of  the  will/ 

Where  an  estate  tail  was  devised  away,  and  the 
issue  in  tail,  a  married  woman,  elected  to  take  the 
estate;  it  was  held  that  her  husband,  who  became 
tenant  by  curtesy,  might  nevertheless  claim  benefits 

•  Wake  V.Wake,  1  Ves.  J.  336.  3  Ardesoife  o.  Bennet,  2  Dick.  463. 

Bro.  255.  *  Kidney  o.  Coustmakory  12  Ves. 

^  Butricke  v.  Broadhunt,  1  Ves.  136. 

^.  171.    3  Bro.  88 ;  and  see  3  Atk.  ^  2  Ves.  525. 593.  668.    Ardesdfe 

616.  E.  Northumberland  v.  B.  Aylet-  0.  Bennet,  2  Dkk.  463.    . 

ford,  Ambl.  540.  657.    1  Ed.  489.  «  Ward  v.  Bavgh,  4  Ves.  623. 
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given  him  by  the  will,  the  estate  of  the  wife  taking 
place  with  all  its  legal  effects ;  and  there  was  nothing 
therefore  to  affect  his  interest  under  the  will;  he 
stood  as  a  stranger/ 

In  the  case  of  infants  the  Court  has  suspended 
the  right  of  election  during  minority,*'  while  in  that  of 
ma;Tied  women  it  has  referred  it  to  the  Master  to 
inquire  whether  it  would  be  most  beneficial  to  take 
under  or  against  the  will.''  If  the  husband  and  wife 
are  abroad  a  commission  must  issue  to  take  her 
consent."^ 

It  seems  to  be  the  better  opinion  that  a  person 
who  elects  to  take  in  opposition  to  a  will  does  not 
thereby  forfeit  all  benefits  given  by  the  will,  but  only 
so  much  as  will  be  sufficient  to  compensate  by  an 
equivalent  the  interest  which  his  election  frustrates/ 


*  Lady  Cavan  v.  Pulteney^  2  Yes. 
J.  544.  3  id.  384;  and  see  Brodie 
r.Barry^  2  Yea.  &  B.  127. 

^  Streatfidd  v.Streatfield,!  Swanst. 
447.  Bonghton  9.  Boughton,  2  Yes. 
12.  Hervey  v.  Desbouverie,  Forr. 
IdO;  b«t  see  2  Sch.  &  Lef.  267. 


<  2  Yes.  61.  2  Yes.  J.  660.  €96. 
3  id.  385.  See  on  this  subject,  1 
Swaaftt.  413.  N. 

*  Parsons  v.  Dunne»  2  Yes.  60. 

•  See  the  subject  fully  discussed 
and  the  cases^  1  Swanst.  433.  N. 
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CHAPTER    IV. 

OP   CONSTRUCTION. 

Section*  I. 
Of  general  Rtdes  in  the  Construction  of  Wills. 

The  grand  maxim  in  the  construction  of  wills  in 
law  and  equity  (for  the  rules  are  the  same  in  both,  and 
the  latter  has  no  greater  latitude  In  thifi  respect  than 
the  foimer"")  is,  that  the  Court  is  bound  to  find  out 
the  intention  of  the  testator,  if  it  be  possible  sb  to 
do,  however  inartificially  the  will  may  be  expressed ; 
and  to  make  such  a  construction  as  will  efTectiiale 
that  intention.**  This  is  often  a  most  difficult  task; 
for  as  Lord  Northington  remarks,*"  it  is  is  the  fate  of 
all  courts  of  justice  upon  wills  to  be  the  authorized 
interpreters  of  nonsense,  and  to  find  the  meaning  of 
persons  that  had  no  meaning  at  all.  The  intention 
is  to  be  collected,  not  from  any  particular  or  de- 
tached clause  of  the  will,  but  from  the  whole  taken 
together,  and  from  any  codicil  which  forms  a  part 
of  it.  Every  word  is  to  have  its  effect,  provided  an 
effect  can  be  given  to  it  not  inconsistent  with  the 
general  intent  of  the  whole  will  taken  together :  for 
a  testator  is  not  to  be  supposed  to  have  used  words 
without  meaning,  if  it  is  possible  to  give  them  a  con- 
sistent meaning;  and  the  rule  is,  not  to  reject  any 
words,  unless  there  can  not  be  any  rational  construc- 
tion of  those  words  as  they  stand/    Where  there- 


*  2  Ves.  74.    Gill).  Eq.  R.  88.     1  •>  1  RolL  Rep.  319.    2BulBtr.  178. 

Bl.  377.    5  Ves.  806.  Wilm.  233.     9  East,  272.    4  Vcs. 

»»  lEd.43.  Wllm.233.  Willes,3.  329.   5  id.  818.    6  id.  102.   8  id.  306. 

«  2  Ed.  4.  10  id.  203.     1  B.  &  B.  480. 
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fore  tliere  was  a  devise  to  the  use  of  the  said  Thomas 
B.  and  his  assigns  for  life>  *'  amd  after  his  decease  to 
the  ase  of  the  sdid  Thomas  B.,  son  of  my  nephew 
S.  B.,  his  heirs  and  assigns  for  ever ; "  and  Thomas  B. 
the  son  of  S.  B.  was  the  only  person  of  that  name 
previously  mentioned  in  the  will,  but  the  testator  kft 
also  a  nephew  of  the  name  of  Thomas  B* :  the  Court 
thought  the  inconsistency  of  giving  an  estate  for  life, 
mkd  also  an  estate  in  fee  tb  the  same  person  was  sot 
sufficient  to  authorize  the  rejection  of  the  word 
"  said ;''  and  consequently  that  the  nephew  Th^nias 
B.  had  no  claim.v 

If  however  the  words  can  not  be  reconciled  some 
may  be  rejected;''  as  may  also  loose  general  words.'' 
Thus  in  a  bequest  to  be  equally  divided  betweeh  A., 
6.,  dnd  C.  and  their  heirs  or  the  survivor  of  them  in 
the  order  they  are  nM)  menti&md:  the  latter  words 
were  rejected  as  unmeaning.''  On  the  other  han4 
fbe  Cottt  may  supply  words  if  it  appear  necesbary 
to  dd  so  to  eflectuate  the  intention.*'  If  two  parts  of 
a  wili  are  totally  irreconcilable.  Loud  Alvaaley  said 
hie  knew  of  no  rule  but  by  taking  the  snb^equeBt 
words  as  an  indication  of  a  subsequent  inteaiktion.^ 

Bvery  inaccuracy  (rf  grammar,  and  every  .impro* 
priety  of  terms  shall  be  corrected  if  the  ihteoAioa  be 
clear  and  manifest;'^  although  a  gr«at€sr  latitude  of 
construction  is  perhaps  allowable  in  an  inaccurate 
will  drawn  by  the  testator  himself,  than  in  one  more 
accurate.^     Nor  is  it  necessary  to  take  all  the  words 


'   •  Charoben  &.  Bimilfiford,  18  Yes,  *  See  Doe  0.  Micklem,  6£a8t,486. 

568.    19  Ves.  652.    3  Mer.  25.  ^  5  Yes.  247.    6  id.  102;  and  see 

^  1  Yes.  14.    2  id.  279.  18  id.  421.  1  Swanst.lGd.  Touch.  88. 

«  Hob.  65.    6  Mod.  1 12.  ir  4  Yes.  31 1 ;  and  see  1  Mer.  65f . 

"  Smkh  9.  Pybus,  9  Yea.  566.  **  5  Yes.  804 ;  and  see  5  T.  R.  721. 
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in  the  oi-der  that  they  are,  lais  the  Court  will  range 
them  in  a  different  order,  and  transpose  them  to 
comply  with  the  intention/  But  in  no  case,  where 
the  words  are  plain  and  sensible^  is  a  transposition  to 
be  made  in  order  to  create  a  different  meaning,  and 
(Construction ;  much  less  to  let  in  different  devisees 
and  legatees:**  nor  where  a  former  clause  is  express 
and  particular,  shall  a  subsequent  one  enlarge  it.* 
And  the  construction  in  the  first  instance  must  be 
according  to  the  ordinary  rules  of  grammar;  for 
where  the  bequest  was  to  "  all  and  every  the  child 
and  children  of  my  late  cousin  E.  L.  and  my  cousin 
P.  F.,  and  their  lawful  representatives:"  this  was 
held  to  be  a  gift  to  P.  F.  himself,  and  not  to  his 
children ;  for  otherwise  the  word  "  of''  must  be  un- 
derstood; whereas  the  words  as  they  stood  had  t, 
plain  grammatical  sense,  viz.:  to  the  children  of 
'  E.  L.,  and  to  P.  F.  himself.^ 

In  trying  the  meaning  of  phrases  in  a  will  the 
Court  may  look  at  all  the  circumstances,  in  which  it 
might  have  been  called  upon  to  determine  the  mean- 
ing of  the  same  phrases,  applied  to  a  different  state 
of  circumstances/  Arguments^  says  Lord  Thurlow, 
from  supposition  of  what  a  testator  would  have  done, 
if  he  had  been  aware  of  all  circumstances,  are  not 
very  good  grounds  for  giving  a  construction;  but 
they  may  be  fairly  used  to  assist  a  dubious  floating 
construction.^ 

When  the  words  of  two  devises  are  different  the 


.  2  Ve».  32.  74. 248. 279.  Willes,  3.  devise  to  "  brother  and  sister's  /a- 

^  2  Yea.  74.     19  Yes.  653.  mify*'  held  void  for  uncertainty. 

«  Bam.  Ch.  R.  261.  •  11  Yes.  457- 

*  Ltigar  V.  Harman,  1  Cox,  250 ;  M  Bro.  529. 
and  Bee  Doe  v.  Joinville,  3  East,  172, 
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more  natural  conclusion  is,  that  as  the  testator's  ex- 
pressions are  varied,  they  were  altered,  because  his 
intention  in  both  cases  was  not  the  same/  Thus 
where  a  legacy  of  stock  was  given  to  A.,  in  terms 
that  rendered  it  doubtful  whether  it  was  intended 
that  A.  should  take  an  absolute  or  a  life  interest; 
but  the  testator  had  given  another  legacy  of  stock 
to  B.  '^  during  his  natural  life:"  this  was  thought  a 
circumstance  whence  a  difference  of  intention  might 
be  collected :  and  A.  therefore  was  held  entitled  to 
the  absolute  interest/  So  in  a  gift  of  the  residue 
to  a  woman  for  her  own  use  and  benefit^  which  it  was 
contended  gave  her  a  separate  estate:  the  Vice- 
Chancellor  observed,  that  the  testator,  as  to  the 
same  person  with  respect  to  another  gift,  had  ap* 
pointed  a  trustee,  and  expressly  directed  the  appli- 
cation of  it  to  her  sole  and  separate  use ;  he  knew, 
therefore,  the  technical  form  of  excluding  the  right  » 
of  the  husband ;  and  the  Court  oould  not  infer  that, 
as  to  this  legacy,  he  intended  what  he  had  not  ex- 
preesed/ 

A  will  speaks  quoad  the  real  eatate  from  the  time 
of  making  it ;  quoad  the  personal  from  the  death  of 
the  testator."^  Yet  it  is  said  that  the  construction  (at 
least  with  regard  to  legatees  and  to  specific  legacies) 
is  to  be  made  as  matters  stood  at  the  time  of  making 


•  9  East,  273.    11  Ves.  546.    19  nold  v.Chapmaa,  id.  108.    ElliMm 

id.  537.  V.  Airey,  id.  111.    Harland  v, Trigg, 

^  Rawlings  v.  Jennings,  13  Ves.  1   Bro.   142.     BiUingf  r.  Sandom, 

39.  Baddeley  0.Leppingwell,\^^lm.  post  S.  2.      Longdale  v.  Bovey,  2 

228.    Hack  9.  Tuck,  3  Swanst.  270.  Anstr.  570.    Chester  ir.  Painter,  2  P. 

Bayley  p.  Buhop,  9  Ves.  6.  W.  335. 

<  Wills  p.  Sayen,  4  Mad.  409 ;  and  .*  2  Ed.  161.  2  Mer.  537.  1  B.  & 
see  Sannders  r.  Drake,  2  Atk.  465.  ,  B.  542.     1  Sim.  &  St.  294;  and  see 

Hearle   v.  Greenbank,    3  id.   714.  Att.  Gen.  v.  Heartwell,  2  Ed.  234. 

Hodgson  p.Rawson,  1  Ves.  44.    Ar-  Ambl.  451. 
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tli«  will:*  80  that  if  a  man  bequeaths  to  another  all 
his  debts,  this  will  only  include  debts  then  due  ^''  or 
if  he  gives  his  black  gelding,  and  afterwards  sells  it 
and  buys  another  black  one,  this  lattef*  will  not  pass.* 
It  is  clear  that  if  the  words  are  sufficient  to  show 
that  the  testator  intended  only  to  give  what  he  had 
at  the  time,  the  bequest  will  have  that  limited  eflfect.'' 
But  the  g^iera)  rule  that  the  time  of  the  testament* 
and  not  the  testator^s  death  is  regarded,  admits  of  a 
variety  of  distinctions  and  exceptions :  a  will  may 
speak  at  different  times  for  different  purposes;*  qnd 
^  we  have  already  seen  in  the  course  of  this  treatise 
instances  in  which  its  operation  has  been  sometimes 
referred  to  its  date,  and  sopqetimes  to  the  death  of 
the  testator/ 
-^^^^  A  codicil,  we  have  observed,  is  part  of  a  will, 
'^^'^bdth  making  but  one  testament ;  and  hence  wbere  a 
^^man  bequeathed  the  residue  of  his  estate  among  smh 
of  his  relations  only  as  were  pientioned  m  tluU  his  wiUf 
and  afterwards  by  a  codicil  gave  legacies  to  two  re- 
lations, whom  he  had  not  noticed  in  his  will :  Lord 
Commissioner  Eyre  held  these  two  persons  entitled 
to  a  share  in  the  residue.^  But  this  decision  seems 
at  best  doubtftil.  It  is  added  in  the  report  that  the 
other  Lordfi  Commissioncirs  hesitated  a  good  deal  at 
this  extension  of  the  word  *'  will."  Lord  Hardwicke, 
in  a  previous  case  somewhat  similar,  taking  the  same 
distinction  as  Lord  C.  Eyre  between  the  testament. 


-  2  Vef..65d.   1  Ves.  295.   Ambl.  v.  Bury,  1  Eq.  Ab.  201.    Dewnea $fu 

260.  4  Bro.  59.   Godolph.  272. 463.  Townsend,  Ambl.  280.     Graves  v. 

^  Swinb.  P.  7.  S.  11.    Godolph.  Hughes,  4  Mad.  381. 

273.465;  and  see  Smallman  o.Gool-  .  M  T.  R.  437.  N. 

deo,  1  Cox,  329.    Post.  S.  2.  ^  Ante  18, 19. 30.  &6. 104. 123— i^. 

^  Off.  Ex.  23.  168. 178 

<*  2  Jac.  &  W.  405, 406.  Att.  Gen.  >  Sherer  r.  Bishop^  4  Bra  55. 
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and  the  instrument,  thought  that  the  testator  meant 
to  refer  to  the  instrument,  and  not  to  the  testament^  ,4  > 
which  takes  in  all  the  parts/  And  in  a  later  case,  in  ^  '  ^^^ 
which  a  man  gave  the  residue  of  his  estate  among 
the  legatees  in  proportion  to  the  sums  bequeathed  to 
them  *^  by  this  imf  tuill;'*  legatees,  napi^ed  only  in  a 
codicil,  *^  to  be  added  to  and  taken  as  part  q/*'^  hiq 
said  last  will  and  testament,  were  excluded.^ 

A  testator  is  not  to  be  supposed  ignorant  of  the --^5 -^ 

state  of  his  property  unless  it  appears  upon  the  will^^^"'*'      ^ 

to  be  so.*    The  amount  however  of  the  property  is 

not  to  be  taken  into  consideration  in  order  to  raii^e 

fm  argument  in  favour  of  a  particular  construction,^ 

unless  the  testator  himself  enters  into  the  state  of 

his  property  in  the  will/    In  one'  case'^in  which  ii"'^    '/' *. 

testatrix  gave  to  four  legatees  sums  (amouptmg  toV-^-.,^  .^^^ 

laooL)  of  stock  in  Long  Annuities,  and  g^ve  th@  -  :'^^  ^  "^  v  "^^  ^ 

residue  of  her-  property  to  her  two  nephews :  Lord*^*' 

Thurlow  thought  at  first  he  could  not  admit  evidence 

of  the  state  of  the  testatrix^s  property  in  order  to 

construe  the  will  against    the  direct   and    natural  ^ 

meaning  of  the  words,  and  that  the  legatees  were         ,  \^ 

therefore  entitled  to  1300Z.  per  annum,  notwithstand* 

iQg  hy  this  construction  she  must  be  held  to  have 

given  away  ten  times  as  much  as  she  had  to  give : 

jft  on  a  rehei^ring  his  Lordship  altered  his  opinion, 

aad  thought  he  could  let  in  evidence  of  the  value  of 


■  Fuller  r.  Hooper,  2  Ves.  242^  Oldham  v.  Carleton,  2  Cox»  399. 

and  Snppl.  333.  Sibley  r.  Perry,  7  Ves.  522.    Kellett 

^  Kenwood  v.Overend,  1  Mer.  23.  &.  KelleU,  1  B.  &  B.  533.    Choat  v. 

719;  and  see  Bonner  p.  Bonner,  13  Yeats,  1  Jac.  &  W.  iQ2,    Doe  «• 

Ves.  379 ;  poet  Ch.  6.  Dring,  2  M.  &  S.  448. 

«  15  Ves.  328.    1  Turn.  268.  N.  «  1   Swanst.  565;   and  see  post 

^  Walker  r.Collier,  Cro.  Eliz.  378.  Ch.  6.  S.  4.  III. 
GoodtUle  0.  Edmonds,  7  T.  R.  640. 
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3^^  /^/im.Jthe  estate.*  In  a  subsequent  case,  in  which  a  fces- 
-^^'•^■^^J^tator  gave  several  legacies  of  sums  per  annum  Bank 
^  ^a^^^/  ^°&  Annuities,  and  made  one  bequest  of  100?.  I^ng 

Annuities  stock:  Sir  W.  Grant  held  that  he  must 
abide  by  the  words  of  the  will ;  and  observed,  that 
in  a  case  precisely  the  same  as  that  before  Lord 
Thurlow  he  might  be  disposed  to  follow  the  prece- 
dent, although  even  there  it  was  not  without  great 
difficulty  that  the  Court  was  prevailed  upon  to  admit 
the  extrinsic  evidence.^  It  seems  also  settled  that 
the  amount  of  a  testator's  personal  property  is  not  to 
be  inquired  into  to  determine  how  far  he  intended  to 
execute  a  power.^  But  the  state  of  his  family,  and 
^  the  relation  of  the  parties  are  always  to  be  taken 

into  consideration,  and  evidence  as  to  this  admitted;' 
although  a  testator's  knowledge  in  this  respect  is  not 
alone  sufficient  to  alter  the  constniction  that  words 
properly  bear/ 


L^*^*iak^  Some  certainty  of  description  is  requisite  as  well 
'^J^t^/fi^^^'  regard  to  the  thing  given,  as  to  the  persons  to 
7«  -a/.         take/    For  if  a  man  uses  such  general  words  that 

his  mind  can  not  be  known ;  as  if  be  says,  '*  t  be- 

( qtieath  goods ; "  or  "  I  bequeath,"  or  the  like ;  such 

:  devises  are  void  for  uncertainty.'   So  where  a  woman 

gave  all  the  goods  in  her  house,  except  what  were 

mentioned  in  a  schedule,  and  no  schedule  could  be 


-    *  Fonnereau  r.  Poyntz^  1  Bro.  472$  Jones  r.  Tucker,  2  Mer.  533.    Jones 

on  which  see  6  Ves.  401.    Sec  also  p.  Curry,  1  Swanst.  66.     1  Wils.  C. 

Finch  p.  Injrlia,  3  Bro,  420.    King  ».  C.  24.    Webb  r,  Honnor,  1  J.  &  W. 

Phfflps,  1  Ves.  232.  362. 

a.^^^j.  J^-'''^     ^  Att.  Gen,  p. Grote,  3 Mer. 316.  *  3  Ves.  540,  541.  1  B.  &  B.48I, 

*  Molton  'v.  Hutchinson,  1  Atk.  «  Radcliffe  r.  Buckley,  ante  116. 

558.  Andrews  &.  Emmot,  2  Bro.  297*  '  See  ante  89,  as  to  persons. 

Standen  tf.  Standen,  2  Ves.  J.  589.  f  Swinb.  P.  7.  S,  5.   Touch.  433. 
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found  ;  the  exception  was  held  void,  and  all  the 
goods  in  the  house  passed/  But  where  one  be- 
queathed to  A.  all  the  houtehold  goods  in  the  sche- 
dule annexed,  he  paying  certain  annuities,  and  left 
no  schedule :  the  annuities  were  nevertheless  held  to 
be  payable  out  of  the  household  goods  in  the  hands 
of  the  executor,  and  if  they  were  not  sufficient,  then 
out  of  the  personal  estate.** 

In  the  same  way  if  a  man  gives  money,  wheat, 
oil,  or  the  like,  without  saying  how  much;  or  be- 
queaths *^  some  of  his  best  linen;"''  the  legacy  is 
void  for  uncertainty;  or  at  least  the  executor  may 
deliver  what  quantity  he  will  ;^  unless  the  gift  is  for 
the  performance  of  some  act,  or  other  certain  consi- 
deration, as  for  building  a  bridge,  or  maintaining  a 
person  at  school ;  for  then  so  much,  it  is  said,  paisses 
as  is  necessary  for  the  purpose  required/  So  also  in 
a  case  before  cited,  it  being  quite  impossible  to  ascer- 
tain how  much  would  have  been  employed  for  the 
purposes  that  could  not  take  effect,  the  gift  of  the 
residue,  after  the  satisfaction  of  those  purposes,  was 
quite  uncertain,  and  void/ 

.  But  the  Court  will  endeavour,  if  possible,  to  con- 
strue the  expressions,  and  never  hold  a  devise  void, 
unless  so  absolutely  dark  that  they  can  not  find  out 
the  testator's  meaning.'  Where  a  man  gave  one  of 
his    daughters    five    hundred    and    fifty,    omitting 


•    •  Dormer  v.  Bishop  Burnet,  cited  «  Swinb.  P.  7*  S.  10.     Godolph. 

Ambl.  281 ;  and  see  Mildred  v.  Ro-  424.    2  Atk.  606. 

binson,  19  Ves.  566,  direction  to  pay  ^  Chapman  v.  Brown,  6  Ves  404, 

debts  except  those  mentioned  in  the  ante  85.     Att.  Gen.  v.  Hlnxman,  2 

margin,  and  none  mentioned.  J..&  W.  270 ;  and  see  Jones  v.  I(an- 

^  Hills  tf.  Wirley,  2  Atk.  605.  cock,  4  Dow.  145. 

'  Peck  9.  Halsey,  2  P.  W.  387.  si  Atk.  412.    Coop.  122. 

'  Touch.  433. 
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<<  pounds,"'  and  gave  another  daughter  five  hundred 
and  fifty  pounds :  the  first  bequest  was  held  gOQd, 
the  second  explaining  what  the  testator  meant.*  And 
where  there  was  a  bequest  to  be  laid  oiit  in  the  pur* 
^^.^^'^^^^ chase  of  lands  of  SOOi.  or  400/.  a  year:  the  Lord 
^/^.Jf^'  'Chancellor  said,  he  would  construe  it  in  the  most 

liberal  sense,  and  that  it  should  Be  400/.  per  annum  .^ 
If  there  is  any  doubt  abont  a  legapy  from  the  writing 
in  the  will  being  illegible,  an  issue  will  be  directed 
at  once/ 

A  mere  mistake  as  to  the  subject  of  a  bequest 
will  not  invalidate  it :  as  if  a  man  having  only  one 
horse  called  A.,  devise^  his  horse  B. :  this  legacy  is 
good  enough ."^  Or  if  he  bequeaths  30,000^*9  and  it  is 
plain  from  other  parts  of  his  will  that  he  mean(  to 
give  only  20,000/. :  no  more  than  that  sum  will  pass.* 
And  the  state  of  a  testator's  property  in  these  cases 
of  mistake  may  be  taken  into  consideration.  Thus 
if  a  man  gives  a  legacy  out  of  his  capital  in  a,  parti- 
cular stock,  and  has  no  such  stock ;  evidence  of  this 
fa<;t  is  admissible  to  entitle  the  legatee  to  some  othw 
species  of  stock,  which  the  testator  really  had,  or  to 
bave  his  legacy  made  good  out  of  the  personal 
estate.^  Errors  also  in  computation  will  be  relieved 
against ;  *  and  if  a  man  gives  a  certain  suin,  as  a  debt 


'^  m*  '» 


*  Freeman  .o.  Freemaa^  8  Yin. 
Ab.  61. 

k  Seale  t.  Scale,  1  P.W.  290. 

«  Norman  r.  M orrell,  4  Ve8,  769; 
In  Masters  c?.  Masters,  1  P.W.  421^ 
it  was  referred  to  the  Master. 

^  Swinb.  P.  7.  S.  5.  Touch.  432. 
1  Yes.  256.  3  Ves.  310;  and  ^ee 
Skerratt  v,  Oakley,  7  T.  R.  492. 

"  Philips  r.  Chamberlaine,  4  Ves. 
51  \  and  see  Godolph.  447. 


f  Door  o.Geary,!  Ves.  255.  Fbdi 
v.Inglis,  3  Bro.  420.  Selwood  r. 
Mildmay,  3  Ves.  306.  Dobson  0. 
VlTatermaii,  id.  30S.  N.  Penticost  p. 
Ley,  2  J.  &W.  207.  Alf ord  0  Greea, 
5  Mad.  92.   Hewson  v.Reed,i^.45L^ 

f  Milner  0.  Milner,  1  Ves.  106. 
Clark  o.  Guise,  2  id.  6 1 7.  Phipps  0. 
Lord  Mulgrave,  3  Ves.  613.  Brack- 
enb]i^7  t?.  Brackenbury,  2  Ed.  275. 
Ambl.  474. 
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owing,  and  there  is  not  so  much  due;*  or  bequeaths 
a  residue  stating  it  to  amount  to  a  certain  sum,  and 
miscalculates  it  ;^  the  gifts  will  pot  be  affected  ;  and 
the  sum  mentioned,  or  (he  residue,  whether  more  or 
less,  will  go  to  the  legatee.  Yet  in  a  case  in  which 
a  woman  recited  in  her  will  that  she  was  possessed 
of  a  certain  sum  in  the  funds,  and  bequeathed  the 
same,  or  so  much  of  such  stock  as  should  be  standing 
in  her  name  at  the  time  of  her  death ;  and  had  morQ 
.than  that  quantity  of  stock  both  at  the  time  of 
making  her  will,  and  of  her  death ;  it  was  held  that 
no  more  than  the  specified  quantity  passed."" 

A  mistake  however  can  not  be  conrected,  nor  %U 
omission  supplied,  unless  it  is  perfectly  clear  by  fair 
infer^ice  from  the  whole  will  that  tbare  is  such  mis- 
take  or  omission."^    For  where  a  man  bequeathed  Uk      ^     ^s 
bis  natural  daughter  A.  a  legacy;  and,  in  ca4e  of  ^^  ^ 
her  death  under  twenty^one,  the  legacy  to  be  coosir**'  '^^^      ,   ^ 
dered  part  of  die  residue  of  his  estate;  and  then      %^     ««%• 
gave  the  residue  of  his  estate  among  his  n^tiiHtl 
danghtere  B.,  C,  and  D.,  but  in  case  of  the  deaith  of 
any  of  them  the  said  A«,  B.,  C,  and  D.  under  twenty-^ 
one,  her  part  or  share  to  go  to  the  survivors  of  th^n; 
and  if  all  his  said  children  but  one  died  under  age 
then  to  that  one :  Lord  Alvanley,  after  mature  consi- 
deration, thought  there  was  not  sufficient  upon  the 
will  to  denote  that  the  name  of  A.  was  inserted  by  a  ' 
clear  clerical  mistake  without  any  intention  of  the  ^ 

testator ;   and  that  she  was  therefore  entitled  upon 


.( 


*  Whitfield  p.  Clemmenty  1  Mer.         ^  Dativers  t*.  Manning,  2  Bro.  18. 

402.    Williams  v.  WiUUms,  2  Bro.  1  Cox,  203. 

87.     Pettiward  o.  Pettiward,  Rep.         <  Hotham  v.  Sutton,  15  Yes.  319.  . 
T.  Finch,  152  3  and  see  Swinb.  P.  7-         ^4  Yes.  57;  and  see  Moleawcntl^A 

S..  5.  9.  Molesworth,  1  Cox,  75. 
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the  death  of  one  of  the  other  daughters  under  twenty- 
one  to  a  share  of  the  residue  by  survivorship/    Mor 

« 

it  seems  can  a  mistake  be  corrected  witliout  some 
guide  for  ascertaining  what  would  have  been  the  tes- 
tator's disposition  had  he  known  of  the  mistake. 
Thus  where  a  woman  by  her  will  gave  legacies  to 
several  persons  after  the  death  of  her  husband  under 
a  mistaken  idea  1;hat  he  was  entitled  by  settlement 
to  the  property  during  bis  life :  the  Lord  Chancellor 
thought  he  could  not  correct  the  mistake,  and  give 
the  legatees  instant  legacies ;  there  being  nothing  to 
show  that  the  testatrix  would,  have  done  so,  if  she 
had  not  mistaken  her  power.^ 

C^^^^^W/x^      If  a  man  beqneatlis  a  sum  of  money  to  a  person, 

/"^  <^. -^^-annwl'  affterwards  in  the  same  instrument  gives  him 

^^^jfecX^^^^t^  jmother  legacy  of  the  same  amount,  the  second  is 

"J^^^^^^^^^^meniy  considered  a  repetition  of  the  former;  imd 

^^    mdy  one  ram  can  be  recover^/    If  the  gifts  were 

ef  •  nnequal  amount  the  legatee  was  by  the  civil  lav 

entitled  to  both  i'^  and  so  in  equity,  where  a  8ec<Hui 

legacy  ^Mras  greater  than  the  first,  it  was  held  accu- 

pnlative/ 

^^  ^»v^  ^.^-<ii«-  .When  the  same  specific  thing  is  given  by  two 

f  ^^  ^[^  J^^teatamentary  instruments  to  the  same  person,  it  can 

4:^^^^rU.   ^   be  only  a  repetition.    But  when  a  sum  of  money  is 

j^*  ^^^.  ^>^equeathed  by  one  instrument,  and  an  equal,  greater, 

^*  ^'^^^^^j^  or  less   sum  is  bequeathed  to  the  same  person  by 

-^^>- •^'-^  a  subsequent   one;   as   one  100/.  by  the,  will,  and 


^ '^^^^a/^j/7s^^jk^.  ^^xfirrr^j,  i^-^fr"^-  •'•^l'^^'^^'  •i'TT!!^ 


X/iic^.  ^M^.M^    '  lifeilwh  p.  Mellish,  4  Yes.  45.      '  wood,  id.  n/  HoSord  r.  Wood,  4 

^  >kjW3C^'^  ^     ^  Smhk   V,  Mattland,  1  Yes.  J.     Yes.  76. 

/^  yj^*^^  362,  •>  Swinb.  P.  7.  8. 21. 


yjbc^  /^^  J^  '  Swinb.  P. 7.  S.21.  2  Atk.  638.  •  Cuiry  9. Pile, 2 Bro. 225.  Wind- 
,^j^^^ .  A,^Cr  Bro.  390.  N.  Garth  ».  Meyrick,  ham  ».  \riDdliain>  Rep.  T.  FSnch, 
Z^:  "  1  Bro.  30.     Greenwood  p.  Green-     267. 
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another  lOOif.  by  tbe  codicil;  the  latter  legacy  is 
presumed  to  be  inteiided  as  accumulative."  Lord 
Alranley,  admitting  this  general  rule,  said,  he  must 
always  guard  it  with  the  circumstance  that  the  two 
instruments  bore  different  dates,  and  hoped  the  ec- 
clesiastical court  would  not  go  on  to  prove  psq[>ers 
without  date.^  For  where  a  man  by  his  will  gave 
legacies  to  his  brother  and  two  sisters,  and  upon  the 
same  paper  under  the  will  gave  them  in  his  own 
handwriting  the  same  legacies;  and  it  did  not  appear 
when  this  was  %vritten,  but  in  the  ecclesiastical  court 
probate  was  granted  of  these  two  writings  as  a  will 
and  codicil :  l^rd  Kenyon  considered  the  probate 
conclusive  to  show  they  must  be  taken  as  distinct 
instruments,  and  consequently  that  the  legatees, 
according  to  the  general  rule,  were  entitled  to  double  ^  ,  ^  . 
legacies.*  :  • 

This  presumption  that  legacies  by  different  instni-  *  . 

inents'are  aiccmnulative  is  a  very  slight  one»  and 
Miall  circumstances  will  raise  an  iniiarence  against  -^.v 

it.''    If  in  two  testamentary  instruments  the  legacies 
are  not  given  simpliciter,  but  the  motive  of .  tlie<gift  ib 
expressed,  and  in  both  instruments  the  sameritidtijire 
is  expressed,  and  the  same  sum  is  given ;  the  €ourt    ^^'      ^^-^^ 
considers  these  two  coincidences  as  raising  a  pre-  '^ 
sumption  that  the  testator  did  not  by  the  second 

•  Swinb.  P.  7.  S.  21.  2  H.B.  219.  previoiwly  (3  Ves.  160)  made  some 
Wallop  tf.  Hewett,  2  €h.  Rep.  70.  strong  observations  on  the  habit  of 
Newport  Vi  Kinaston^  id.  1 10.  the  spiritual  court  of  granting  pro- 
Finch  Ch:  Ca.  294.    Pit  p.Pidgeon,  bate  of  loose  papers.    • 

1  Oh.  Ca.  301.  Cliffe  v.  Gibbons,  2  «  Baillie  v,  Butterfield,  1  Cox, 
Stra.  1324.  Ridges  r.  Morrison,  1  392.  But  the  probate  of  an  Instni- 
Bro.  389.    Hooley  v.  Hatton,  id.  N.  ment  is  not  conclusive  of  its  being 

2  Dick.  461.    Hodges  r.  Peacock,  3  tesiameniaiy.     Pigott  r.  J'Anson, 
Ves.  736.    Hurst,  t;.  Beach,,511ad.  1  Ed.  469. 
351.   <^^^^^^^/^'  jt^j:^,^^^  A  2  Bro.  ^9.    3  Ves.  294.    5  id. 

>>  3  Ves.  294.    His  Lordship  had     384. 


^  V 
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flistrUtaidat  medn  a  sei^ouyi  gift,  but  only  a  repetition 

of  the  foimer  one/    Thu8  where 'all  the  snms  gitm 

by  the  second  instratnent  were  difibrent  from  those 

given  by  the  first,  except  one,  and  that  one  wte 

expressed  to  be  for  the  same  cause,  viz.  the  legatee's 

trouble  as  executor :  it  was  held  that  he  Was  entitled 

'   only  ft)  one  sum,  while  the  rest  of  the  legacies  were 

accutnttlative."    But  the  Court  oHly  raises  this  pre^ 

sumption  of  the  second  gift  being  a  repetition,  where 

the  double  coincidence  occurs,  of  the  same  motive, 

and  the  same  sum,  in  both  instruments.     It  will  not 

raise  it,  if  in  either  instrument  there  be  no  motive, 

or  a  different  motive  expressed,  although  the  sams  be 

the  sdttie ;  nor,  if  the  same  motive  be  expressed  in 

both  instrumenfi^;  slnd  fbe  sums  be  diferent."" 

•^^•'^— •-  >-    This  reasoning  however  has   no  application  to 

^  ^'  ^^/^^cs^^s  where  the  second  instrument  affords  uitrtnsi<i 

r^rA^  ^^^  evidehc^  that  It  *rWs  intended  by  the  testator  in  sub- 

^;  /2^^  stitution  of  the  first.    Thus  where  a  tiestatrix  by  will 

^^JV^*^^^-^  dedared  her  inMnCion  to  dispose  of  Ihe  reiidiie  trf 

t4/-,  ffi^^^^het  pefeonal  listttt^  by  a  todieil  dr  codicil^,  and 

^J^^^'Tll  afterwards  made  four  codicils,  and  the  first  and  last 

M^  ^  0s*m^  of  these  Were  n^arl^  lAike,  the  legatees  in  each  being 

^**'^^'     ^  toostly  the  same ;    some  of  them  having  the  same 

4i^  X  <^^  specific  articles  given  to  them  by  both  codicils,  but 

p'  some  of  the  pecuniary  legatees  had  less,  and  some 

more  given  them  by  the  last  than  by  the  first:  Lord 
Hardwicke  thought  it  manifest  the  testatrix  intended 
to  substitute  one  codicil  in  the  place  of  the  other; 
and  held  the  legatees  entitled  only  to  the  legacies 

under  the  last/    So  where  a  man  by  his  will  gave  to 

* • 

*  5  Mad.  358.  ^  D.  St.  Albans  r.  Beauderk,  2 

^  Benyon  v,  Benyon,  17  Ves.  34.  Atk.  636;  and  see  Jackson  p.  Jack- 

«  5  Mad.  359.  4  id.  267 ;  and  see  son,  2  Cox,  35.    Campbell  v,  E. 

17  Ves.  41,  42.  Radnor,  1  Bro.  271.  Coote  o.  Boyd, 


CaNSTRUCTlON   OP  WILL^.  SO? 

his  wife  his  goods,  plate,  &c.,  together  with  10002., 
in  satisfaction  of  all  her  claims ;  and  afterwards  by  a  ' 
codicil,  reciting  ,that  there  was  1000/.  given  her  by 
his  former  will,  did  then  give  lOOOZ.,  and  whatsoever 
was  in  his  former  will  to  iiis  wife,  and  his  former  will 
to  stand  in  fall  force  notwithstanding  the  codicil :  it 
was  held  that  the  wife  only  took  the  16002.  given  by 
the  codicil/ 

Lord  ThurloW  observed,  that  the  q«e»tion,^.^^^<-^ 
whether  by  giving  two  legacies,  the  testator  did  not/^^^^i^./^<^ 
intend  the  legatee  to  take  both,  is  a  question '  of^f;^^^  ^  ^*- 
iHwsumption,  donee  probetnr  in  contrarium;  ^atdA^- 
woald  let  in  all  sorts  of  evidence.^  But  in  a  late  case 
it  was  held  that  evidence  is  not  admissible  in  the  first 
instance  to  show  that  n,  testator  meant  to  substitute  a 
legacy  ip.  his  codicil  in  the  place  of  one  in  his  will ; 
for  this  would  be  to  contradict  the  expressed  effect 
of  a  written  instrument :  but  where  the  circumstances 
are  such  as  to  raise  a  presumption  against  the  ac-» 
emnnlafeion,  evidence,  ad  in  other  cases,^  iist  adnissiUe 
to  repel  this  presumption^ 


d 


2Bro.  531.  Moggridge  t^.Thackwell,  1  Cox,  1€3,  dted  2  Aro.  fi34,  tee  3 

1  Vea.  J.  464.    3  Bro.  617.    James  Yes.  46?. 

V.  Semmens^  2  H.  B.  213.    Allen  v.  *  City  of  London  9.  Russell,  Rep. 

Callow,   3  Yes.  S89      Barclay   v.  T.  FIncli,  290. 

w^innn-ight,  id.  4fi2.  Osborne  v.D.  ^2  Bro.  527. 

Leeds*  SYes.  369.    Currie  v.  Pye,  «  See   ante  53.     Post  Sect,  5, 

17  Yes.  462.    Att.  Gen.  o.  Harley,  cases  of  portions  satisfied  by  legft- 

4  Mad.  263.  GQlespie  o.  Alexander,  des.   ■' 

2  Sim.  &  St.  145.     Hemming  0.  '  Hurst  8.  Beach,  5  Mad.  351. 
Gurrey,  id.  311.    As  to  Foy  r.  Foy, 


w8        construction  of  particular  words* 

Section  II. 

Of  ike  Construction  of  certain  Words  wiost  commonly  ussd  to 

describe  the  Property  bequeathed. 

Words  in  general  are  to  be  taken  accordukg  to 
their  natural  and  common  import,  and  to  the  sense, 
which  usage  has  put  upon  them :  and  \i  words  of  art 
are  used,  they  are  to  be  construed  according  to  the 
technical  sense,  unless  upon  the  whole  will  it  is 
plain  they  were  not  so  intended/  For  the  law 
presumes  every  testator  to  know  its  rules ;  ^  and  tbe 
Court  cannot  reject  words,  having  an  obvious  meaoH 
ing,  upon  a  suspicion,  that  the  testator  did  not  know 
what  he  meant/  The  same  words  also  in  diiieKiil 
parts  of  a  will  are  prim4  facie  to  be  taken  to  have  tbe 
same  meaning ;  ^  but  they  may  have  a  different  com^ 
stractaon  even  in  tbe  same  sentence  when  appliefl  to 
diffwetit  matter/ 

The  word  ''  estate"  is  genus  generalissioinm,  and 
includes  all  things  real  and  personal/  A  bequiest^ 
therefore,  of  all  personal  estate  at  W.  will  pass  arrears 
of  rent  issuing  out  of  lands  there/ 

'^Goods''  and  '^estate"  mean  the  same  thing, 
and  are  co^extensive ;  ^  and  '*  all  goods,"  or  ''  all 
goods  and  chattels "  will  pass  all  the  personal  estate,' 
including  leases  for  years,  cattle,  com,  debts,  and 

^  4  Vei.  329.  WUm.  ^8.    1  &-o.         M  Salk.  237.    Holt,  281.   Lee  v. 

128.  3  id.  68.    5  Yes.  401.  7  id.  368.  Hale,  1  Ch.  Ga.  16.  2  Freem.  157. 

9  id.  205.  2  B.  &  B.  204.  506.  t  Sayer  9.  Sayer,  Pr.   Ch.  392. 
>»  1  Yes.  J.  110.    I  Mer.  79.    2  GUb.  Bq.  R.  87. 

id.  22.  b  2  Ye8. 163.  So  the  word  *'  bien'' 

*-'  8  Yes.  306.  in  a  French  will  though  in  the  sin- 

^  See  2  Ch.  Ca.  168.   6  Yes.  559.  gular  number,  id. 

10  id.  203.  *  Swinb.  P.  7-  S.  10.    3  Atk.  €2L 
•  2  Yes.  616.    Forth  r.  Chapman,  11  Yes.  666. 

1  P.W.  663. 


VOlfSTRUCTION   Or   PARTICULAR  WORDS. 


209 


the  like*''  Thus  raaning  horses  were  held  to  be 
included  in  a  bequest  of  other  goods  and  chattels 
in  and  about  the  testator's  dvv^ing-house  and  out- 
houses at  T.*"  And  if  one  devise  to  J.  S.  all  his 
goods,  or  all  his  chattels,  by  either  of  these  is  devisetl 
as  much  as  by  both  of  them/ 

.    The  word  '^effects"  also  is  equivalent  to  pro* 
perty»  or  worldly  substance ;  and  if  used  simpliciter, 
as  la  a  gift  of  *'  all  my  effects,"  will  carry  the  whole'^'*^'^'^ 
pmBomU  estate."^  Thus  where  a  man,  after  bequeath-  ..^  ^ 
ing  various  specific  articles  of  furniture  and  a  few    «.  - 
duns  of  -money  to  different  persons,  gave  all  his*    *'^^ 
Mher  effects  to  A.,  to  be  sold  for  his  ben^lt:  this    ,^ 
was  held  tslearly  to  comprehend  the  property  gene^ 
rally ;   and  the  direction  to  sell  only  implied  a  ge-^t 
mral  kiteiition  on  the  part  of  the  testator  tfaat*  bis 
refeidknairy  property  should  be  converted  or  oolteotad 
for  the  benefit  of  his  residuary  legatee.*  ••  - 1   •) 

It  has,  however,  been  repeatedly  held  that  a  gift 
of  ''my  estate  and  effects,"  or  ''all  my  personal 
estate,"  or  the  appointment  of  executors,  is  not^  suf* 
ficient  to  carry  property,  which  a  testator  has  only  a 
power  to  dispose  of ;  unless  an  intention  to  pass  the 
subject  of  the  power  can  be  collected/ 

The  civil  law  made  bona  mobilia,  and  bona  immo- 
bilia  the  membra  dividentia  of  all  estates/    By  a 


A.A 


*— !• 


*  Touch.  447.  Off.  Ex.  256.  Port- 
man  V,  Willii,  Mo.  362.  Cro.  Eliz. 
386;  but  see  as  to  leases,  Bro.  Ab. 
Done.  43. 

^  Countess  Gower  9.  E.  Qower,  2 
Ed.  201.    Ambl.  612. 

«  Touch.  4474*  Co.  Lit.  118>^.  Go- 
dolph.  392.    Swinb.  P.  7.  S.  10. 

*  16  Vet.  607.  6  Mad.  71. 

*  Hearne  p.Wigghiton,  6  Mad.  1 19. 


'  8  Ves.  588.  Andrews  v  Emmot, 
2  Bro.  297.  Standen  r.  Standen,  2 
Ves.  J.  589.  Lang^ham  v.  Nenny,  3 
Ves.  467.  Croft  v.  Slee,  4  Ves.  60. 
Mac  Leroth  r.  Bacon,  5  Ves.  169. 
Bradly  0.  Westcott,  13  Ves.  446. 
Webb  V.  Honnor,  1  Jac.  &  W,  362. 
Sanders  v.  Franks,  2  Mad.  147. 
Peade  v.  Mead,  Hob.  9. 

«  1  P.W.  267. 
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devise  of  ^'  moveableB  "  pass  all  personal  goods^  both 

quick  and   dead,  including  bonds   and  specialties. 

By  *'  immoveables  "  pass  leases,  rents,  and  the  like.' 

But  debts  have  been  held  not  to  pass  by  a  gift  of 

**all  my  moveable  goods  and  chattels."  *"    Nor  will 

**  moveables "  carry  com,  nor  fruit  growing  on  the 

*    ground,  nor  stone,  nor  timber  prepared  for  building.*" 

A  mere  bequest  of  ''  all  goods  "  ha^  been  held  to 

pass  bonds  ;'^  but  a  bequest  of  all  **  goods  and  chat- 

Ajf^yZ^^  tels,"  or- of  "personal  estate  and  effects"  inapar- 

.^t.^s^f/'^  ticular  place,  extends  only  to  goods  and  chattels 

/f/ A^^^^T^in  possession,  and  not  to  choses  in  action ;  and  will 

yX^4&t  T.f^ X  "^^  therefore  pass  bonds  or  securities  for  money, 

^'  which  have  no  locality;   being  merely  evidence  of 

title  to  things  out  of  the  place,  and  not  things  in  it.* 
Hence  where  a  man  bequeathed  to  Mrs.  £.  F.  all  his 
property  of  whatever  nature  or  kind  the  same  might 
be,  that  should  be  found  in  her  house  in  D.,  except 
a  bond  in  a  writing  box  there:  it  was  held  that  amort- 
gage  and  bond,  and  bankers'  receipts  did  not  pass ;  and 
that  the  exception  was  not  sufficient  evidence  of  the 
testator's  intentiem  to  pass  the  choses  in  action/ 
Lord  Hardwicke  and  Lord  Redesdale  indeed  h^ 
that  Bank  notes  in  such  rase  would  pass,  they  being 
quasi  cash :  ^  but  Lord  £ldon  seems  to  doubt  this, 
and  to  consider  Bank  notes  in  the  same  situation  as 
other  securities.^  A  gift  in  the  civil  law  of  things  in  a 


•  Toiieh.447.    Swinb.  P.  7.  S.  10.  129.  N.    Jones  t>.  L.  Seften.  4  Yes. 
(iodolpb.  392.  416.  M08.  297.  166. 

^  Sparke  9.  Denne,  Sir  W.  Jo.  '  Fleming  p.  Brook,  1  Sch.  h  Lef. 

226.  318. 

«  OflF.  Ex.  252  f  Popham    ».   Lfwly   Ayl^sbwy, 

*  Anon.  1  P.W.  26?.  Ambl.  68,  cited  1  Ves.  273i  11  Ves. 
«  Chapman  tf.  Hart,  1  Vet.  271,  &  662.    Fleming  v.  Brook,  1  Soli.  & 

Supplement^  138.    Moore  9.  Moore,  Lef.  318. 

1  Bro.  127.    Green  v,  Symonds,  id.  Ml  Ves. 6«2. 
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pftHicolittr  place  at  th^  td^ator's  death,  only  caixied 
wbdt  liras  ttsoally  there^  and  not  what  might  be 
tilers  by  chluice ;  and  oa  the  other  hand  things  which 
wefe  tisaally  there,  but  bj  chance  were  not  then 
there,  passed."  Where  there  was  a  bequest  of  the 
fesidue  of  personal  estate  and  effects,  except  such 
parts  as  should  be  in  and  about  the  testator's  hodsei 
which  were  given  to  another :  it  was  held  that  cash 
arisilig  from  rents,  and  kept  by  the  steward  in  an 
iroii  chest  in  the  houses  did  not  pass  under  the 
ejfeceprtiotfv^ 

Moreover  the  efl^ct  of  these  general  and  com*     ^/^/^i^^ 
prehensive  words  will  be  restrained  whenever  ^^^TT^^  '^^^ 
context  of  the  will  shows  that  the  testator  has  used  ^ 
them  in  a  more  confined  sense ;  ^  and  they  are  often;*^ 
ivhen  accompanied  by  words  of  a  iiioJ*e  limited  sig-*^^ 
ntficatidn,  colistmed  to  mean  things  only  ejusdem   ^ 
geaeris;    Thus  where  a  mait,  after  bequeathing  some 
legaejesi  g^ve  and  devised  all  the  rest  and  residue  6f 
his  estate  and  chattris^  real  and  personal,  to  his  wife; 
this  was  restrained  to  personal  estate  only;  for  the 
teststoar  having  before  onl^  given  legacies^  and  not 
ladder^  the  wordd  ^^ rest  and  residue  tif  bis  estate" 
w^re  relative/  and  mast  be  intended  estate  6f  (he 
sanoe  aatinre  irrlh  that  he  had  before  devised/    Sb 
'''^oods  and  chattels,"  or  ^'oth^  things"  eomimfg 
after  the  word  ^'  fornitnre,"  &c.,  ivill  not  pass  stock 
in  trade/  nor' ready  money/    And    where  a  nlail 
devised  to  his  daughter  all  goods  and  things  of  ^very 

-^  I 

«  Swinb.  P.  d.  9;  t.     Ctodolptf.         •>  Mariuuit  9.  Ti^isdeni  <^K  £q. 

409.  R.aa 

k  Jofaes  9.  Lord  S^n^  4  Ves.  «  11  Ves.  6661 

16^.  f  Traffbrd  r.  Berrifife,  I  Eq.  Ab. 

•  Woolooinl^  ^JWoblconyb;  aFP.W.  fiOl.    Timew^li  16,  Petkiiis,  2  Atk. 

112.  \^^  «nd  see  \b  Verf.  336. 

p2 
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kind  and  sort  whateyer  which  should  be  found  in 
her  closet  at  his  death :  Lord  Hardwicke  held  that 
money  found  in  it  would  not  pass ;  for  the  testator 
had  in  the  outset  of  his  will  given  her  a  money 
legacy,  which  must  be  presumed  to  be  the  whole  he 
intended  his  daughter  by  way  of  money  legacy; 
besides  goods  were  first  named  in  the  clause,  and 
therefore  the  subsequent  word  '"things"  must  be 
confined  to  household  goods,  and  what  was  of  the 
same  species.*  So  also  in  a  gift  of  linen  and  clotheis 
of  all  kinds  except  laces :  the  word  linen  was  re- 
strained to  mean  body  linen.*"  And  a  bequest  of  "'all 
my  goods,  wearing  apparel,  of  what  nature  and  kind 
soever^  except  my  gold  watch,''  was  held  to  pass 
wearing  apparel,  ornaments  of  the  person  (except  the 
^atch)  household  goods  and  furniture,  but  no  other 
part  of  the  personal  estate.""  Ag«un  where  ''  wagon 
ways,  rails,  staiths,  and  all  implements,  utensils,  and 
things^''  which  at  the  testator's  death  should  or  might 
be  used  or  employed  together  with  or  in  or  for  the 
working,  management,  or  employment  of  certain  col- 
lieries, and  which  might  be  considered  or  deemed  to 
be  as  or  of  the  nature  of  personal  estate,  were  be- 
queathed in  trust  to  be  held,  used;  or  enjoyed  by  die 
devisee  of  the  collieries :  Lord  Loughborough  held 
this  to  include  com,  hay,  horses,  timber,  and  a 
variety  of  other  •  things,  as  wjell  as  debts  and  cash 
balances  due  from  several  persons,  as  being  necessary 
for  the  carrying  on  of  the  trade :  ^  but  his  decree,  as 

•  Roberts  v.  Koffin,  2  Atk.  112.  thecircumstaDoeof  a  closet  being  an 

Barn.  C.  R.  259.    Sanders  r.  Earle.  improper  place  to  refer  to  for  money. 
2  Ch.  Rep.  188.    Pr.  Ch.  8  cited;         ^  Hunt  v.  Hort,  3  Bro.  311. 
and  see  Rawlings  v,  Jennings,  13         <  Crichton  0.  Symes,  3  Atk.  61. 
Ves.  39.    Lord  Hardwicke  in  the         *  Stuart  v.  £.  Bute,  3  Ves.  212. 

first  cited  case  laid  some  stress  upon  1 1  Ves.  657. 
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to  the  debts  and  cash  balances,  was  reversed  in 
the  House  of  Lords;  where  it  was  also  held  that 
coals  raised  did  not  pass ;  for  these  were  not  in  their 
nature  within  the  meaning  of  the  word  '^  things,"  as 
used  in  the  will,  but  rather  by  gone  profits/ 

Yet  notwithstanding  these  general  words  are  ac-  ji^^^  -^z^- 
cdmpanied  by  others  of  a  more  limited  signification,  '-^ 
they  will  sometimes  be  allowed  to  have  their  full 
efiect.  Thus  where  there  v^as  a  gift  of  ^'  all  and 
singular  the  testator's  plate,  linen,  china,  household 
goods,  aund  furniture,  and  effects  that  he  should  die 
possessed  of:  **  the  word  effects  was  allowed  to  have 
its  unrestricted  sense,  and  carry  all  the  personal 
estate.** '^  And  where  a  testatrix,  having  given  the-^  ^^: . 


•>-»-- 


residue  of  her  estate  between  her  two  children,  by  a^  ^^ 
codicil  revoked  the  share  of  one  of  them  as  to  ber^^^^^  ^ 


^  _  >-- 


plate,  linen,  household  goods,  and  other  effects  ^^^r  ^' 
(money  excepted ;)  and  gave  the  whole  thereof  to  the^'"]^  ^^^^ 
other :  this  was  held  a  revocation  of  a  moiety  of  the  ;^ 
residue ;  for  the  express  exception  of  money  out  of 
the  **  other  effects  "  showed  the  understanding  of  the  ^^>  -(^ 
testatrix,  that  it  would  have  passed  by  those  words  ;-'^  "^^  ^^^^ 
that  express  words  were  required  to  exclude  it;  and\^^,,.^^  :r^  ' 
the  disposition  must  therefore  be  taken  to  compre*  ^r^-^  ^'- 
hend  all    that  she   had  not  excluded,  which  was^-^*^.  *'    ::^ 

money  only.*    It  seems  also  that  the  general  effect  of,  ^^ ^ 

the  word  "estate,"  &c.,  will  not  be  restrained  by  a-—- -^ 


'■^  rm»  — •^B  ^m     •'*>  • 


subsequent  mere  enumeration  of  articles,  of  which  ~^*'*"^ 

the  testator  supposes  his  property  to  consist  •  For^,'^^!.^^-^- 


.''V'. 


■  1  Dow.  73.  but  see  Hemiiig  v.  Brook,  ante  210. 

^  Michell  9.  Michelle  5  Mad.  69 ;  Evidence  in  such  case  has  been  ad- 

aiid  see  Campbell  v.  Prescott,   16  mitted,  Pendleton  v.  Grant,  1  £q. 

Ves.  600.  Ab.  230.    2  Ver.  517,  but  query. 

«  Hotham  9.  Sutton,  16  Ves.  319; 
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where  a  man  gave  the  vemaiiider  of  his  estate,  viz, 
his  Bank  stock,  India  stock.  South  Sf)a  stock*  w4 
South  Sea  Annuities,  to  his  sop  0*,  and  appointed 
him  sole  executor :  it  was  held  that  the  vorda  felr 
lowing  the  viz.  were  added  by  way  of  ennmeration 
or  description  only  of  the  chief  partioularp  whereof 
his  estate  consisted ;  and  did  not  restrain  the  word 
H  estate'^  to  those  particulars.^ 

By  goods,  it  is  said,  the  law  understands  no 
more  than  a  man's  clear  property,  bis  debts  de- 
ducted ;  and  that  a  bequest  therefore  of  a  pioiety 
of  all  the  testator-s  goods  passes  only  a  moiety 
of  the  surplus  after  all  debts  paid.^  Yet  it  has 
been  held  that  if  a  man  devise  to  bis  wife  a  moiety 
of  all  his  goods,  the  wife  shall  have  a  moiety  of 
the  whole  without  deducting  debts,  whieh  shall 
come  out  of  the  other  moiety;*  or  that  if  th^  tes- 
tator bequeaths  one  half  of  his  goods  to  one  person, 
and  makes  another  his  executor,  willing  and  ap- 
pointing that  all  his  goods  shall  be  divided  betwixt 
them ;  that  the  legatee  shall  have  half  before  debts 
paid,  and  the  executor  the  remainder  after  debts 
paid.?  '  This  doctrine  however  as  far  as  regards  a 
mere  gift  to  a  wife  seems  to  be  overruled.  For  where 
a  man  bequeathed  to  his  wife  the  third  part  of  all 
his  property  th^t  should  become  due  to  him  after  his 
decease,  and  then,  after  giving  aome  legacies,  be- 
queathed the  rest,  residue,,  and  remainder  of  his 
estate  and  effects,  subject  to  the  pfiyment  of  all  his 


•  Bridge  0.  Bridge  8  Vin.  Ab.  citing  Goldsb.  164.    Lee  v.  (Ifde,  2 

396.    Ghalmera  r.Storil,  ^  Ves.  &  Freem.  15J,    \  C^.  Cfi.  IQ-  but  see 

9.  232.  8  Vin.  Ab.  434. 

*»  Swinb.  P.7.S.1Q.  Qff.E^.252.  '  Suppl.  to  Off.  Ex.  IS^  citixv? 

'  Dyer,  164,  o.     Godolpb.  409,  Cowe^'f  In»t.  Hp. 
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dabte,  funeral  expenses,  and  legacies,  to  his  executors 
in  trust  to  collect  and  invest,  after  payment  of  debts, 
&c.  for  the  benefit  of  certain  persons :  it  was  decreed 
that  the  wife  must  talie  a  third  of  the  personal  estate 
after  payment  of  the  debts;  although  the  legacies 
were  not  charged  upon  that  third,  but  were  to  come 
out  of  the  residue.* 

"  Household  furniture"  comprises  every  thing 
that  coatributes  to  the  use  or  convenience  of  ^^y'^'l^^i^ct 
bouseiholder,  or  ornament  of  the  house;  and  will**^^^''*^^^! 
carry  household  linen,  and  china,  both  useful  and^^*"'  ^  ^^ 
ornamental.*^  So  it  is  said  if  one  devise  to  another^^  ^ J;^  x A 
all  his  "  household  stuflf,"  hereby  do  pass  his  plate,*^^ 
coaii^hes,  tables,  stools,  forms,  beds,  vessels  of  wood, 
brass,  pewter,  earth,  and  the  like :  but  not  his  appa* 
ral,  books,  weapons,  tools  for  artificers,  cattle,  vic- 
tuals, com,  plowgeer,  and  the  like.*'  *'  Household 
furniture"  has  indeed  been  held  not  to  include, 
among  other  things,  a  silver  sun-dial,  camera  ob- 
scura,  telescope,  globes,  nor  a  case  of  butterflies,  as 
not  being  such  articles  as  were  in  use,  or  in  any 
respect  necessary  or  convenient  for  a  householder.** 
Yet  in  a  late  case  of  a  bequest  of  a  testator's  dwell- 
ing-house and  premises  at  R.,  and  also  all  and  sin- 
gular the  household  furniture  and  other  household 
effects  of  and  belonging  to  him  in  the  said  dwelling- 
house  and  premises  at  the  time  of  his  decease ;  the 
legatee  was  held  entitled  to  a  turning  apparatus, 
models  of  a  cutter  and  mortar,  and  an  organ,  and  to 
a  pair  of  pistols,  they  being  primd  facie  intended  for 
the  protection  of  the  house:  but  not  to  a  cow,  a 

•  Reed  if.  Addington,  4  Ves.  575.        Yes.  277-    Hele  v,  Gilbert,  id.  430. 
»»  Kelly  r.  Powlet,  AmW.  605.     I     *    «  Touch.  447.   Swinb.  P.  7.  S.  10. 
Dick,  369.     Boon  r.  Cornforth,  2         ^  Kelly  9.  Powlet,  1  Dick.  359. 
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poify,  nor  a  parrot  in  a  cage ;  nor  to  fowling  pieces, 
unless  it  was  proved  that  they  were  kept  for  the 
defence  of  the  house,  which  prim4  facie  they  were 
not ;  nor  to  a  hay^stack,  if  for  sale,  and  not  for  use.* 
Pictures,  both  hung  up  and  in  cases,  have  been  held 
to  be  furniture;**  but  books  not/  Under  the  above 
bequest  however  in  Cole  v.  Fitzgerald,**  about  one 
hundred  volumes  of  books  in  general  circulation 
were  held  to  pass;  but  Sir  J.  Leach  said,  that  be 
^expressed  no  opinion  whether  such  a  bequest  would 
or  would  not  comprehend  a  gallery  of  pictures,  kept 

^ « . .  as  specimens  of  art,  or  a  library  of  scarce  books. 

"^^^  It  was  formerly  held  that  by  the  devise  of  all  the 
testator's  furniture  or  household  goods,  plate  would 
not  pass;*  but  as  the  nation  grew  richer  and  plate 
became  a  more  common  furniture  it  was  construed  to 
b^  included  within  those  words/  Yet  a  distinction 
was  then  taken  whether  the  plate  was  in  use  or  not ; 
and  it  was  said  that ''  household  stuff"  or  **  goods" 
would  carry  only  plate  in  use.^  This  distinction  wag 
afterwards  denied,  and  it  was  held  that  if  a  person 
of  rank  bought  a  service  of  plate  suitable  to  his  qua- 
lity, and  never  used  it,  it  would  nevertheless,  pass  by 
the  words  "  household  furniture/'** 


^J^/Z^ 


z^ .  ^^y* 


•  Cole  &.  Fttzgerald^  1  SIjd.  &  St. 
189.^  Lowndes  on  Leg:.  ^2-  The 
two  reports  differ  as  to  the  parrot. 
See>  as  to  the  guns  and  pistols,  3  P. 
W.  335,  where  a  dock  was  also 
held  to  be  ''  household  goods.'^ 

*  Kelly  V.  Powlet,  Boon  ».  Corn- 
forth,  ante  216.  N.  h, 

""  Kelly  f.  Powlet,  ante  215.  N.  h, 
Harvey  r.  Badcock,  1  Dick.  359, 
eked.  Bridgman  r.  Dove,  3  Atk. 
201.  Allen  r.  Allen,  Mos.  1 12.  Por- 
ter p.  Tournay,  3  Ves.  31 1. 


•*  Ante  N.  ff, 

*  Jesson  t^.Essington,  Prec.Ch.  207. 
f  Swinb.  P.  7.  S.  10     1  P.W.  425. 

N.  Franklynty.E.  Burlington^  Free. 
Ch.  251.  2  Ver.  612.  Lillcot  p. 
Oompton,  2  Ver.  638. 

V  Phillips  c;.  Phillips,  2  Freem.  1 1. 
Flay  f.  Flay,  id.  ^.  Masters  p.  Mas- 
ters, 1  P,  W,  424.  Nicholls  r.  Os- 
bom,  2  id.  419.  Snelson  v.  Corbet, 
3  Atk.  3/0.  Stapleton  t*.  Conway, 
Belt's  Suppl.  to  Ves.  187. 

*  KeUy  f.  Powlet,  Ambl.  605,     I 
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Things  whose  use  is  in  their  consamption^  as 
corn,  malt,  beer,  wine,  and  the  like,  have  been  held 
not  to  pass  as  **  honsehold  goods,"  or  "  ftimitnre."* 
Yet  they  were  held  to  pass  nnder. ''  household  furni- 
ture and  other  household  effects;''  which  words,  it 
was  said,  comprise  all  property  intended  for  use  or 
consumption  on  the  premises.*" 

But  ^*  household  goods"  will  only  include  things 
in  domestic  use,  and  not  what  a  testator  has  in  the 
way  of  trade.  Thus  where  a  wife  was  entitled  by 
her  marriage  articles  to  all  the  household  goods,  or 
utensils  of  household  stuff,  rings,  plate,  jewels,  or 
linen  of  her  husband  at  the  time  of  his  death ;  and 
the  husband,  besides  the  house  in  which  he  lived, 
had  a  house  at  G.,  which  was  used  by  the  govern- 
ment as  an  hospita),  and  he  had  provided  for  the 
invalids  there  a  great  number  of  beds,  sheets,  and 
other  furniture :  the  House  of  Lords,  reversing  Lord 
King's  decree,  held  clearly  that  the  wife  was  not 
entitled  to  these."" 

It  was  agreed  in  one  case  that  plate  and  jewels 
do  not  pass  by  a  devise  of  all  "  utensils."** 

The  mere  word  "  money"  will  not  include  stock.*    *^^ 
But  in  a  bequest  of  all  the  testator  s  money  in  the  '^^^X^C^^ 
Bank  of  England ;  3  per  cent,  and  5  per  cent.  Bankx^,j:^y*,>v*C 
Annuities  were  held  to  pass;  it  appearing  that  the ^^r^^-^^^ i/^ 
testator  •  never  had  any  money  in  the  Bank/    And  a  ^jf^^  ^ 


Dick.  359.     Porter  v,  Tournay,  3  3Bro.P.C.199.  Le  Farrant  ^Spen- 

Ves.  31 1 ;  and  see  1 1  Ves.  666.  cer,  1  Ves.  97;  and  see  1 1  Ves.  666. 

•  Slanning  v.  Style,  3  P.  W.  334.  '  Dame  Latimei^s  case,  Dyer,  59,^. 

Porter  o.Tonmay,  ante  N.  h.  Hele  r.  *  Hotham  r.  Sutton,  15  Ves.  319; 

GUbert,  2  Ves.  430,  Belt* s  N.  and  see  Com.  Dig.  Chan.  3  Y.  7. 

^  Cole  V,  Fitzgerald,  1  Sim.  &  St.  Gilb.  £q.  R.  202.     Ommanney  v. 

189.  Butcher,  1  Turn.' 260, 

'  Pratt  V.  Jackson,  2  P.  W.  302.  ^  JGallini  r.  Noble,  3  Mer.  691. 
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bequest  of  monies  and  securities  for  money,  Sir  J. 
Leach  thought  sufficient  to  carry  stock  in  the  public 
funds;  giving  hqweyer  no  opinion  with  r^ard  to 
Bank  stock/  ^^  Money "  will  pass  all  money  doe  on 
mortgage  or  seourity,  and  arrears  of  rent^ 
i  ^^ji^r^J^"  A  bequest  to  A.  of  whatever  debts  might  be  due 
^^^^^^  to  the  testator  at  the  time  bf  his  death  was  held  to 
'  pass^a^  cash  balance  at  ^banker's/    And  where  the 

testator,  after  making  such  a  gift  by  his  will,  lent 
some  stock,  and  took  a  bond  for  replacing  it,  the 
bond  was  held  to  paas."^  But  a  gift  lo  the  tes- 
tator's son  of  ^^  all  sun)  and  sums  of  money  due 
to  me  from  him  on  bond''  was  held  not  to  release 
a  bond  debt  contracted  by  the  son  after  the  datt 
of  the  will.» 

In  a  bequest  of  all  the  debts  that  should  be  due 
to  the  testator  at  his  death,  whether  by  inorig<i^^% 
bondsj  or  epen  aecmmts^  by  J. C«  of  D.  estate;  debts 
by  judgment  and  otherwise  were  held  included;  the 
testator  having,  in  a  subsequent  part  of  his  will,  re*" 
i^n^d  to  a  prior  wd  similar  clause,  and  considered 
it  as  a  gift  of  all  avmsi  owing  by  the  debtor/  And 
wjiere  a  many  after  reciting  by  his  will  that  his 
brother  J,  was  indebted  to  him  3001.  upon  bond, 
gave  the  ^ame  in  thirds  to  J.  and  his  two  other  bro- 
thers ;  and  the  debt  due  from  J,  was  as  executor  of 
A«)  who  was  indebted  to  the  testator  in  2002,  by 
bond,  and  100/.  by  covenant;  the  whole  debt  wtts 
hel2l»tb^  pass.^ 


\}3  •  \  r'     '•  -  'i    i    '.'".   •        •       '  ' ■  *  '         ■*'  i> 


•  BeBCoby  v.  Pack>  1  Sim.  &  St.  ^  Egsington   r.  Vashon,   3  Mer. 

M0»  and  aee  Dicks  v.  Lambert,  4  434. 

Ves.  725.  '  Smallman  9,Goolden,l  Cox,92^ 

^  Com.  Digf.  Chan.  3  Y.  7.    GUb.  '  Stenhouso  r.  Mitehell,  1 1  Ves. 

Eq.  R.  202.  352. 

«  Oarr  n.  Cair*  1  Mer.  541.  N.  •  W|lliam9  ruWUliams*  2  Bro.  8?. 
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Where  a  man  bequeathed  all  the  debt  wbioh 
should  be  owing  to  him  by  the  late  J*  0.  on  sv  certaia 
day,  and  died  before  that  day :  the  legatee  was  hold 
entitled  to  the  debt  undiminished  by  eiHipignments 
made  to  the  executors,  which  had  been  carried  by 
them  to  the  credit  of  the  debt,  aad  ^hiob  aocording  ^ 

to  the  usual  course  of  dealing  would  not  ha?e  beeu 
80  carried,  if  the  testator  had  lived/  Wher^  alpo 
there  was  a  bequest  by  a  testator  in  Jamaica  of 
whatsoever  balance  might  be  in  the  bands  of  bis 
agents  in  Lon4Qn  at  the  time  of  his  death ;  and  h^ 

r 

afterwards  by  letter  desired  them  to  purchase  ^fm^ 
stock,  and  then  died ;  and  the  agents  after  his  de^th, 
but  before  they  received  intelligence  of  it,  bought  the 
sipck ;  this,  it  was  held,  was  to  be  considered  m 
part  of  the  balance  in  the  hands  pf  the  agents  at  thp 
time  of  the  testator's  death,  and  belonged  to  the 
l^atoe  I  the  power  having  been  revoked,  and  become 
of  ao  ei*ect  by  the  death.^ 

A  devise  of  all  ''  my  arrears  of  rent  and  interest 
due  at  my  death "  is  sufficient  to  carry  the  arrears  of 
m  annuity t^  But  a  bequest  of  arrears  of  rent  will 
UQt  pass  a  bond  given  to  secure  the  arrears:"*  nor 
will  the  arrears  of  a  mortgage  carry  the  mortgage 
itodf/  A  gift  of  a  sum  of  money  due  on  bond  or  jr^^^ 
mof^age  wtitlea  thq  legatee  to  the  principal  only  ^  ^J!Z^  jT^ll^^ 
the  4^htt  aud  not  to  the  interest  due,  either  at  the 
ei^eoutian  of  the  will,  or  the  death  of  the  testator/ 
But  it  has  been  thought  that  if  a  man  gives  op  foi^ 


*  Innes  v.  Mitchell,  6  Ves.  461.  •  See  Hamilton  r.  Lloyd,  2  Ves. 
^  Hill  r.  Mason,  2  Jac.  &  W.  248.     J.  4 16. 

«  Hele  r.  Gilbert^  2  Ves.  430.  '  Roberts  9.  Kuffin,  2  Atk.  112. 

*  Jones  p.  L.  Sefton,  4  Ves.  166.       Barn.  €.  R.  259.    Hawley  v,  Gutts, 

2  Freem.  24. 
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gives  to  another  the  debt  which  the  latter  owes  the 
testator,  this  would  carry  the  interest  as  an  append- 
ant to  the  debt/ 
jZ^j^  j^^^i^j    A  bequest  of  "  lOOl.  Long  Annuities''  or  "  Loi^ 
^.  <^^.  ^^^^Jkimnities  stock/'  is  a  gift  of  a  Long  Annuity  of  that 
^  '^^^^^  yearly  amount  ;*"  but  a  bequest  of  ''  eoi.  of  the  4  per 
^         ^         bent,  consolidated  Bank  Annuities"  is  only  a  gift 

of  60/.* 

Under  ''  all  stock  in  trade"  it  was  inflisted  that 
all  the  testator's  book  debts,  cash,  bills,  and  money 
in  goldsmitli's  hands;  which  Were  applied  to  the  car* 
rying  on  of  his  trade,  should  be  included :  but  the 
opinion  of  three  Barons  against  the  Lord  C.  Baron 
was,  that  nothing  should  be  deemed  stock  in  trade 
but  the  shop  goods  and  utensils  in  trade ;  although 
Baron  Price  thought  the  ready  money  jn  the  till 
might  come  within  that  oonstruction/ 

''Live  and  dead  stock"  have  been  held  not  to 
include  books,  or  vdnes:  but  this  was  in  conse- 
quence of  the  particular  wording  of  the  will;*  and 
Lord  Alvanley  said  it  must  never  be  quoted  as  a 
governing  case,  because  it  did  not  determine  what 
^^  Kve  and  dead  stock"  might  mean  not  coupled  with 
other  words.*  In  a  case  where  a  man  having  a  lease 
of  a  farm,  malt-house,  &c.,  bequeathed  all  his  house- 
hold goods,  catde,  com,  hay,  and  implements  of 
husbandry,  and  stock  belonging  to  his  house,  mes- 
stiogey  famiy  amd  premises  in  the  said  lease:  the  l^a- 
tee  waB  hdtd  entitled  to  die  stock  in- the  malt  trade 
as  well  as  the  stock  in  husbandry.'    And  where  a 

•  Hawley  ©.  Cutts,  ante  219.  N./.         «  Oldham  ».  Carleton,  2  Cox,  399. 

^  Staffoi^  ».  Horton,  1  Bro.  482,  *  Seymour  v.  Rapier,  Bunb.  28. 
Att.  Gen,  t>.  Grote»  3  Mer.  316 ;  and  •  Porter  o.Toumay,  3  Ves.  311. 
see  Fonnereau  v,  Poyntz,  ante  200.  '  Brooksbank   ».  Wentworth,  3 

Atk.  ^. 
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man  bequeathed  to  his  wife,  her  executors,  &c.,- 

formliure,  plate,  wines,  &c.,  and  also  all  his  stock  of 

eattlcj  horses,  and  carriages,  and  also  the  harness, 

&c.  thereto  belonging ;  and  then  gave  her  a  messuage 

or  tenement,  with  the  farm  and  lands  (and  stock  and 

crop  thereon)  called  L.  for  life  only :  the  live  stock 

on  the  farm  was  held  to  pass  to  her  absolutely  under 

the  first  clause.'    "  Stock  on  a  farm"  will  carry  thejkt^^^-^  -^ 

emblements  against  the  devisee  of  the  land.^  2^^7^z^^.^ai. 

A  bequest  of  "jewels"  by  a  nobleman  was  held  ^'^/^^^^Z^^ 
not  to  pass  his  collar'  and  garter,  nor  the  buckle  in  /^ 
his  bonnet''    Nor  will  a  watch  pass  as  "jewels'' or  ^^j^ 
"  plate/'^ 

By  '*  medals,''  Lord  Hardwicke  thought  that  cur- 
^rent  coin,  if  curious  pieces,  and  kept  with  medals, 
would  pass ;  as  even  medals  themselves  were  once 
current  coin/    Where  there  was  a  bequest  of  "  my 
cabinet  of  curiosities,  consisting  of  coins,  medals," 
gems,  and  oriental  stones,  and  other  valuable  things," 
kc'.z  diamond  ear-rings,  a  pearl  necklace,  and  other^v    . 
ornaments  of  the  person,  which  were  usually  k^t  in  ^   *        ^^ 
and  shown  as  part  of  the  testatrix's  cabinet,  but  <>^    ; 
which  were  also  occasionally  worn  by  her,  were  h^d  ^*^ 

not  to  pass ;  the  wearing  making  the  distinction/ 

The  devise  of  a  "  house,"  it  seems,  will  not  carry 
hangings  and  looking-glasses^  which  are  matters  of 
ornament  and  furniture,  and  not  to  be  taken  as.  part 
of  the  house  or  freehold.' 

Where  a  termor  for  ninety-nine  years,  who  had 

'  Randall  r.  RuBsell,  3  Mer.  190.  •  Bridgman  v.  Dove,  3  Atk.  201. 

^  Cox  V.  Godsalve,  6  East,  604.  N.         '  CaTendbh'  tf,  Cavendish,  1  Bro. 

West  V,  Moore,  8  East,  339.  467.     1  Cox,  77. 

*  Earl  of  N<vthumberland'8  case,         v  See  Beck  v,  Rebow,  1  P.  W..94. 

Owen,  174.  Allen  v.  Allen,  Moe.  112. 

'  Allen  9.  Allen,  Mos.  112. 


N 


)«€  undeiieaAM  for  mttj*\bree  years,  afiid  reYe#8K»> 
try  leases  6f  mneteeii  years  more^  beqaeothcd  to  Ai 
his  '*  leasehold  grdniid-reatst"  A;  wms  declared  ^n» 
titled  to  the  whole  of  thd  leasehold  pi^eohiste  for  the 
tefiiainder  of  the  testator's  tetto  of  ninety-nine 
years.' 

Under  a  gift  of  A  silrer  tea-kettle,  and  laiiip,  with 
-  %itA  ^ppfurtenances :  the  latfer  ^ottl  was  held  to  tarry 
'  ^.nothing  but  (be  Stimd  or  fhtme  that  supported  the 

tea-kettle,  and  hot  the  tea-pot  and  other  thingis.^ 
^  Whefe  tf  tnan  by  his  will,  after  giving  a  legacy  to 
f>.,  bis  servant,  acquitted,  ^xonerited,  and  diacha^ed 
him  of  all  debts,  accounts,  reckonings,  and  demands 
Whati^ever :  this  wks  held  not  tc^  pass  a  trunk  con- 
taining jewels,  &c.,  which  was  in  the  servant's  hands 
at  the  time  to  the  will  and  death  of  the  testator/ 

A  devise  to  trustees  of  a  sutn  of  money  to  be 
laid  out  m  the  purchase  of  an  anzrahbyj"  clear''  for 
A.,  tAekni  fre#  ftoti  taitea*'*  '^JH^y^^^^^^'^^    ^ 
^^./f^A^  ^^  Vninarri^d  "  or  ^  witfaont  being  manried  '^  meanft 
CJlt^  •J^ptilnA  facSe  nevof  having  been  nameA :  audi  wiH  be 
^^^  <.^J;.  ^^  th^  conW^»etioti  i«f  *  gift  6ve#  upon  the  death  of  the 

l^he  wo#d:  'Mt^m"  Lord  fiardwkke  said  had 
HW^r  bedAi  cotfStnfed  a  disjuilctive;  and  therefore 
Where  a  testator,  slter  givitH}  5<.  a  year  to  the  school 
tit  Y.,  adddd^  ^'  Iti^m,  I  gite  to  the  poor  of  Y.  Mtf*  a 
year  out  of  my  estate  of  H. ; "  he  held  that  this  virord 
ought  to  be  construed  as  a  conjanctive  in  the  sense 


^  Haye  ff.Laacon,  1  Br6.  7«i  *  Hto<^or«i  9.  Qrawley,  ST  Atk. 

^  Hunt  9.  Berkley,  Mot.  47.  1 B4.  376. 

Ab.  201.  •  Mid»erly  9.  Strode,  a  Ves.  460. 

<  Fish   ir.  JeMen,  9  Ver.   114.  BeU  9.  Phyn,  7  id.  453. 
Raithby's  ed. 
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of  **  ^dy'*  Of  ''  ^o^"^  to  eoBDeot  the  two  sentenQw 
togeflier,  and  make  the  eatate  at  H%  as  mach  liable 
to  one  ainiQity  .as  the  othef.**  Yet  where  a  man  be^ 
qneathed  600L  to  his  grandson  J.^  and  500/<  to  hift 
grandson  T.^  and  chained  bis  land  with  the  (layment 
of  those  legacies ;  and  then  went  on,  ''Item,  I  give  to 
my  grandson  A.  500/.,  and  to  my  grandson  Bi  5002./' 
kc. :  it  was  held  that  these  latter  legacies  should  not 
be  charged  upon  the  lands.*"  And  in  a  late  case  Mn 
J.  Bay  ley  said,  it  is  an  old  obdefvation,  that  the  in<- 
trodnction  of  the  word  ''item"  shows  that  the  testator 
IK  dealing  with  a  new  subject,  and  that  the  Words 
following  apply  to  that  only^  and  not  to  the  preceding 
matter,  unless  the  intention  that  they  should  do  so  is 
plain. *^ 

Either  in  a  deed  or  a  will  the  word  "  or"  may  be  -^^^^iz^^/k^ 
construed  as  "and,"  and  "and"  as  "  or,"  to  give-?;^^^ 
effect  to  the  intention^""    Where  therefore  there  was  a  ^ '  ' 
bequest  to  the  testator's  daughter  her  executors,  &c. 
for  ever,  provided  that  in  case  she  should  die  under 
twenty-one,  or  without  leaving  a  husband  living  at  her 
death,  then  over:  the  testator,  it  was  held,  intended  thfe 
limitation  over  to  take  place  on  the  happening  of  only 
one  event  consisting  of  two  circumstances ;  that  the 
word  "or"  must  be  construed  "  and ;"  and  the  daugh<* 
ter,  having  married  and  attained  twenty^one,  became 
absolofely  entitled  to  the  legacy/  So  where  a  legacy 


'  See  as  to  the  word  "a&o,"  Ri-  •  Wright  v,  Kemp,  3  T.  R.  470. 

dttrds  V,  Bdcer,  2  Atk.  821.    Doe  Co.  Lit.  285,  a.    Oniit  o.  Dyer,  2 

v.Westley,  4  B.  &  C.  667  ^  and  as  to  Dow.  73;  and  see  ante  94.    The 

the  word  <'  withJ*  Leeke  ir.  Bennett,  numerous  other  cases  are  referred  to 

1  AA.  470.  in  2  Bridf .  £q.  D^.  I^.  749.  M^i. 

*  Cheeseman  v.  Partridge,  1  Atk.  6  Crui.  Dig.  183.  2d  ed^. 

436.  f  WeddeU  v.  Mvkidy,  6  Ves.  341 ; 

«  Grise  v,  Goodwin;  2  Fj«6nl.  264.  ttid  d)&e  2^  Ft^^em.  209. 

*  Doc  tf.We«lcy,  4  ft  &C.  6B*. 


«• 
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was  giv^i  over  in  case  of  the  death  of  the  legatee 
without  being:  married  w(^  having  children ;  Sir  W. 
Grant  remarked,  this  contingency  could  not  properly 
be  said  to  mean  any  thing  more  than  the  latter  event; 
as,  legally  speaking,  there  could  be  no  children  with- 
out a  marriage ;  and  therefore  to  give  effect  to  all  the 
words  it  was  almost  necessary  to  construe  the  copu- 
lative as  disjunctive/  But  the  intention  of  a  testator 
requiring  this  construction  must  appear :  ^  and  it  has 
«ven  been  said,  that  the  word  *•  or"  is  a  disjunctive, 
and  not  to  be  taken  as  a  copulative,  but  where  it 
would  make  the  whole  clause  nonsense  to  construe  it 
otherwise,  and  where  there  is  an  absolute  necessity 
for  doing  so.*" 
/-^r-x^..  ^..C  In  a  gift  to  A.,  and  in  case  of  his  death  to  B. ;  or  to 
^^j^^^^^^J^^^A.  hut  should  he  happen  to  die,  to  B.:  these  words,  as 

they  import  a  contingency,  and  are  yet  applied  to  an 
event  that  is  certain,  have  been  understood  to  meaa 
in  case  of  the  death  of  A.  in  the  testator's  lifetime  ; 
if  therefore  he  survives  the  testator  he  will  be  entitJbed 
Zy''*^'J:f^' :s:  absolutely,  and  the  bequest  over  defeated/  So  if 
*►-- Vy-  ^/^^  legacies  are  given  to  several  persons,  and,  if  any  of 
^^  ^>^_  ^them  happen  to  die,  the  legacy  to  go  to  such  of  them 
-^  -^^^^-^^^H  shall  be  then  livii^ ;  these  words  refer  to  the  time 
^  ^l^S^;^^^  which  the  legacies  are  payable,  that  is  the  death 
}L  ^.  J"^-^  ^'  of  the  testator/  So  also  where  the  residue  was  given 
v.^^  -  -^**^   ^    in  trust  for  a  wife  for  life,  and  after  her  death  to  be 


\  e^ 


u     >^.^    ^iyijgj  between  the  testator's  two  daughters,  .and  in 
li"^^^^^^  --^^    ^--—    /^^^^  -^^^-^^ ^i^^ 


^.-vH  ^^^^  j^t*^    •  BcU  ».  Hiyn,  7  Vea.  453.   Hep-  Cambridge  ».  Rous,  8  id.  12.    Web- 

^zr  f^yiyi^.-^'^^rorih  v.  Taylor,  1  Goz,  112.  ster  v.  Hale,  id.  410.     Ommaaey  v. 

e-^^^  ^    /^      b  6  Ves.  660.  Sevan,  18  id.  291.    Slade  p.  MUner, 

.-K^^.  ,y»L^'^^=^-^   •  Htzgib.  216.  222.  4  Mad.  144. 

/  /i#*^    "^^^      *  Hinckley  r.  Simmons,  4  Vos,  •  Trotter  v.  WUlianu^  Pr.  Ch.  78. 

•^^     ^,^  *d  160.    Turner  if.  Moore,  6  id.  667.  Post.  229.  Kin^r.Taylor,6Ves.806. 


1^,/Ji4^     .  ^fcV»-^--  >- 


6^^v^S^  y'  n^*^  y^ 
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L.,^^  ease  of  the  death  of  them,  or  either  of  them,  leaving  ^  '^'^^^ 
M,/flft^<^hildr^i,  in  trust  for  the  children  :  the  death  of  the  ^  Jl^^  ^ 
|ft        daughters  on  the  same  principle  was  considered  to^^**^^^*^!^ 
refer  only  to  their  deaths  in  the  lifetime  of  the  wife  v^-*.^^^::^ 
so  that  having  survived  her  they  took  the  absolute*^^^ '^•^:^" " 
interest/    The  context  of  the  will,  indeed,  has  some^  ^^  ^' 


times  shown  that  the  testator  did  not  employ  these  ^^ 

words  in  the  above  s^ise,  and  meant  to  speak  giene*^' 

rally  of   death  whenever  it  might  happen.     Lord 

ThiirlQtw,in  JNowlan  t;.  Nelligan^  thought  it  too  much 

to  detiermine  that /Vin  case  of  death  happening" 

meant  dying    in    the  testator's  lifetime;     and    the 

meaning  therefore  must  be  supposed  to  be  in  the  event 

ef  the  Wife's  death  whenever  it  should  happen.     And  ^/^  .t,^^ 

in  another  case,  in  which  a  man  bequeathed  to  his  ^/^*y  ^.f-^j^^^ 

sister  S:  1000/.,  *^  and  in  case  of  her  demise  "  gave  to 

A.  800/;,  and  to  B.  the  remaining  200/. ;   and  aftery^ 

some  other  legacies,  gave  to  his  sister  the  residue  of 

his  property  to  be  disposed  of  as  she  should  think 

proper^  his  Lordship  decreed  the  sist/er  to  take  a  life 

interest  only  in  the  1000/.,  with  remainder  to  A.*  and 

B.:  ^   for  the  mode  of  giving  the  residue  contrasted 

with  the  mode  ,of  giving  the  particular  legacy,  af-* 

forded  evidence^  that  one  was  given  absolutely,  and 

a  limited  interest  only  in  the  other.**    Parol  evidence 

is  of  course  not  admissible  to  show  the  intention  of  a 

testator  in  these  cases.* 


■  GallAnd  v.  Leenaard,  1  SwanBt.     and  see  Lord  Dougks  c.  Chalmer, 

161.    1  Wils.  C.  C.  129.  Heireyr.     2  Ves.  J.  601. 
MlAOgUin,  1  Pri.  264.  '8  Yes.  22. 

^  Ante»  4.  *  Lowfield  v,  Stonehain,  2  Stra. 


«  Baiijigs  o.  Sttudoni,  1  Bro.  393;      1S6I 
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^  • 


^"^^  r-  ^^^,^j^^^^^^<4i^0/  Joint-tenancy  and  Tenancy  in  common. 

In  the  civil  law  there  was  qo  survivorship  among 
'legatees ;  for  if  goods  were  devised  to  two  jmntly, 
and  afterwards  one  of  them  died^  his  executor  had 
his  sbarre : '  and  it  seems  in  equity  to  have  l^eeo:  OBce 
doul^ed  whether  there  could  be  any  joiqt'tenaiicy  in 
personal  bequests.^  The  rule,  however^  of  tile 
common  law  has  long  been  adopted ;  and  if  a  legacy, 
whether  pecuniary  or  specific,  is  given  to  two  or 
more  persons ;  as  for  example,  to  A*  and  B./  or  (cl 
the  issue  of  C.,"^  s^d  there  are  no  words  to  sever 
tiie  interest,  the  legatees  will  be  joint-tenants ;  so  that 
if  one  18  incapable  of  taking,*  or  dies  before  aay 
severapce  of  the  property  has  been  made,^  tbe 
others  take  the  whole.  Hence  where  a  testatrix 
gave  one  third  of  the  residue  unto  and  twurngsi 
the  children  of  her  sister  R.  C. ;  another  third  tmto 
the  children  of  her  niece  £.  L. ;  and  the  reinaia^ 
ing  third  unto  and  amongst  the  children  of  her  tiiece 
C.  B, :  the  children  of  £•  L.  were  held  to  take  /  a$ 
joint4enants,  and  the  children  of  R.  C.  and  C  B* 
as  tenets  in  common.'  So  a  bequest  of  4002.  to  the 
four  daughters  of  the  testator's  brother  was  h^  a 
joint4enancy.^    Where  also  the  interest  of  a  legacy 

■■'■      f""       '  '  ■"  ■        II         ■■!    -  .,        ,     nil       wpw      ,  .1  m-mm    »,^   .m^,^  .. 

•  Swinb.  P.  1.  S.  7.   2  Lev.  209.  •  Dowaet  v.  Sweet,  Ambl.  175; 

^  See  1  Bro.  118.  Sanders  0.Bal«  and  see  Qodolph.  400. 

lard,  3  Ch.  Rep.  214.  .  '  See  Frewen  v.  Bdlie,  2Bro.290. 

»  9Vee.204.'ScooMi&irvOfeen,  Baldwyn   v.  Johnson,.  3  id.  4^. 

P^.  Ch.  37.    Webster  v.  WeliBter,  2  White  v.  WiUiams^  S  Ves.  &  B.  7S. 

P.W.347.   KefBv.h^ffkWkllAdti.  Coop.  58. 

392.   Whitmore  r.  Trelawny,  6  Yes.  «  Campbell  o.  CampbcUt  4  Bfo. 

129.  15.    See  post  227,  as  to  the  word 

'  Davenport  v.  Hanbnry,  d  Ves.  "  amongst "  creating  the  tenancy  in 

257;  and  seeCrooke  0.  DeVandes,  common. 

9  Ves.  197.  ■*  Morley  0.  Bird,  3  Ves.  629. 
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was  given  for  a  limited  time  in  common,  the  principal 
was  held  to  go  in  joint-tenancy  after  that  time ;  there 
bemg  no  words  to  show  that  the  capital  was  intended 
to  go  in  the  same  way  as  the  interest*  And  in  ad- 
other  case  legatees  were  decreed  to  take  joint 
eqtiitable  interests  during  the  life  of  the  executors, 
and  l^gal  interests  afterwards  as  tenants^  in  cdmrtotf  .* 
It  secftusatso  now  settled  that  executor*,  whether  *fe 
tfeey  take  the  residue  as  such,  or  as  reiiduary^^^"^'*'^ 
tegalee*,  are  joint-tenants ; ""  and  if  one  therefore 
renotfikces  the  executorship/  or  the  devise  to  him  is 
afterwards  revoked,*  the  others  take  the  whol^. 

Under  some  circumstances  a  joint- tenaney  may 
bo  iHOst  beneficial  to  the  legatees.  Thus  where  a 
ftian  lippointed  his  two  natural  children  to  be  his  sole 
heirs  and  executors  to  his  estate:  Lord  Lough- 
tor&iigh  thoughtit  clearly  a  joint-tenancy;  observing, 
tbat  ^rs  the  legatees  were  natural  children,  aftd  could 
not'  sbceeed  to  each  other,  that  circirmsta(nce  was  a 
strong  inducement  tb  leave  it  to  them  jointl]^,  if  the 
testator  had  consulted  how  to  leave  it  to  them  in  the 
best  way/  But  in  general  with  respect  to  personal, 
as  well  as  real  property,  the  CouM  leans  against 
survivorship,  and  will  decree  a  tenancy  in  cdiftrtion 
when  it  can-'    Hence  the  words  "to  apd  amongst;"** 


I  «  ■!   ■  I 


•  Crbok«  0.  De  Vandes,  9  Ves. 
197 ;  and' see  Jackson  #.  Jackson,  7 
Ves  535.    9  id.  691. 

^  Gardiner  e.  But,  3  Mad.  425. 

•  9  Vea.  598.  2  Ch.  Ca.  64.  Cox 
0.  Qnaiitodt,  Rep.  T.  Finch.  176.  2 
Rreem.  140.  Lady  Shore  v,  Bil- 
lingsly,  1  Ver.  482.  Cray  tf.  WillSs, 
2  P.W.  529.  Mofl.  184.  Wilfing  v. 
Baine,  3  P.W.  1 13.  Frewen  v.  Relfe, 
2  Bro.  2d0.  Baldwyn  9.  Johnson,  3 
id.  455.    Griffiths  r.  Hamilton,  12 


Ves.  298.  White  0. Williams,  3  Ves. 
&B.  72.  Coop.  58.  HaUv.Digby, 
4  Bro.  P.  C.  224. 

'  RawlingB  v,  Jennvi^,  13  Ves.  39. 

•  Hnmphrey  r.  Tayieur,  Ambl. 
136.  1  Dick.  161. 

'  Staart  o.  Bmoe,  3  Ves.  632. 

t  1  Ve0.  166.  •2  id.  25R.    3  Bro. 

27. 

^  Campbell  v.  Campbell,  4  Bro. 
15.  Trundell  «.  Bames,  id.  cited. 
Casterton  v.  Sutherland,  9  Ves.  445. 
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•*  equally  amongst ;  **  •  V  equally  to  be  *dff idefl ; 
"equally;''*^  "respectively;"^  *' between;"'  *♦  jointly 
and  between ;  *"  "in  joint  and  equal  proportions ;" ' 
"  in  equal  moieties ;"**  "  share  and  share  alike;"* 
have  been  held  sufficient  to  create  a  tenancy  : in 
common.  So  a  direction  that  the  interest  of  eacb 
l<^atee*s  lot  or  share  should  be  applied  in 'bis  edn-: 
cation ;  ^  a  bequest  to  six  persons  to  each  of  them  a 
sixth  part ;  ^  a  devii»e  of  a  term  to  two  p6v6X)b9J  the^ 
paying  yearly  to  another  25/.,  viz. :  each  oP  tilem 
yearly  12/.  10^.  out  of  the  premises;"  a  b^qiifNlt 
of  the  residue  to  daughters  (after  other  gifis  tQ 
them  as  tenants  in  common)  for  *  their  own  sote  use 
to  "  be  paid  into  their  own  propet  hands,'^"  have  ail 
been  construed  tenancies  in  common.  And  wliel*e  a 
man  bequeathed  the  interest  of  ai  sum  of  pagodas  to 
A.  for  life,  and  after  her  death  to  his  residuary  lega^ 
tees  after-named,  and  then  gave  the  residne  of'\fM 
estate  to  P.  and  B.  as  tenants  in  common:  it*  was 
held  that  the  pagodas  were  part'  of  the  residu^;^  and 
the  legatees  tenants  in  pommon  of  them,  as  well  asof 
the  other  parts  of  the  residue.**  ^ 


*  Warrier  v.  Hone,  Pr.  Ch.  491. 
GUb.  £q.  R.  146.  1  Eq.  Ab.  292. 

t)  Thickness  v,  Vernon,  1  Ver.  32. 
Hamell  tf.  Hunt,  Pr.  Ch.  163.  Ed- 
wards f^.  Fuehion,  id.  332.  Owen  v, 
Owen,  1  Atk.  494.  Peat  v^  Chapman, 

1  Yes.  542.  Jelliffe  v.  Bm,  3  Bjto. 
25.  Contra  Cock  v.  Burrish,  1  Ver. 
425. 

*  Case  cited  1  Ver.  32-  Lcwen  ». 
Cox,  Cro.  Eliz.  695.  Denn  t^.  Gas- 
kin,  Cowp.  657 ;  and  se$  1  Ves.  14. 

2  Bro.  224.  9  East.  276.  Contra  1 
Ch.  Ca.  239. 

*  Stephens   r.  Hide,    For.    27. 


H«a^  9.  Heathe»  2  Atk.  121 ;  ,hm 
see  1  P.W.  18. 

•  liashbrook  v.  Cock,  2  M^r.  70. 
'  P^kins  0.  Ba]^ton,  1  Bro.  \9&, 
'  Ettricke  V.  Bttricke,  AmbL  BSiS. 
^  Harrison  9.  Foreman,  5  Ves.  207. 

•  Draper's  case,  2  Ch.  Ca.  64. 
He^the  v.  Heathe,  2  Atk«  121. 
Perry  o. Woods,  3  Ves.  204. 

k  Dodson  V.  Hay,  3  Bro.  404. 
>  Pafre  V,  Pajfe,  2  P.W.  489. 
»  Kew  V.  Rouse,  1  Ver.  353. 

•  Mathews  9.  Bowman,  3  Anstr. 

727. 

•  Pitt  r.  Benyon,  1  Bro.  589. 


TBNANCt    IN    COMMON. 


eeg 


^ 


Yet  if  the  context  of  a  will  shows  a  joint-tenancy  *  t-^^j^  ^ 
tot  have  been  intended  the  construction  must  be  so,*^'*"^^^  ^ 
notwithstanding  the  words  are  otherwise  sufficient  to  --^'•^^^^-^•^ 
create  a  tenancy  iti  common.  A  devise  therefore  to  tivo  ^c^j^/. 
equally  between  them,  and  the  whole  to  the  survivor 
of  them,  is  a  joint-tenancy.*  And  where  a  testator  gave 
the  children  of  A.,  deceased,  and  the  children  of  B., 
deee^iai^d,  the  interest  of  1 500/.  for  life,  to  be  equally 
divided  between  them,  and  at  their  decease,  the  same 
to  be  divided  between  the  grandchildren  of  each.  A* 
aiid:Bw^:  it  was  held  that  the  gift  over  after  the  de- 
cease of  all  rendered  it  a  joint-tenancy.^  . 

It  is  difficult  indeed  to  reconcile  the  cases,  where 
after  a  tenancy  in  common  words  of  survivorship  are 


y^jLsp^/^*^ 


4  • 


ackled^  and  the  testator  has  not  fixed  the  precise  >^.:i^x^.^^^ 
period  to  which  they  shall  relate  :  but  it  seems  to  be 
settled  that  if  a  legacy  be  given  to  two  or  more, 
equally  to  be  divided  between  them,  or  to  the  sur- 
vivors or  survivor  of  them,  and  there  is  no  special 
intent  to  be  found  in  the  will,  the  survivorship  is  to 
be  referred  to  the  period  of  division.  Thus  in  a 
leading  case  in  which  there  was  a  bequest  to  five 
persons,  "  equally  to  be  divided  between  them  and 
flie  survivors  and  survivor  of  them : "  it'  was  held  to 
be  a  tenancy  in  common,  and  not  a  joint-tenancy; 
and  that  the  latter  words  were  to  be  understood  of 
soch  of  them  as  should  be  living  at  the  testator^s 
death,  that  being  the  period  of  division.""    The  same 


•  Clerk  ».  Cleric,  2  Ver.  323. 
Folkes  IT. Western,  9  Yes.  456 ;  and 
see  Oakley  r.Young,  2  Eq.  Ab.  537. 

*»  Malcolm  r.  Martin,  3  Bro.  50. 
Aimstrong  v,  Eldridge,  id.  215. 

*  Stringer  r.  Phillips,  I  Eq.  Ab. 
292.  Trotter  ».  Williams,  Prec.  Ch. 
78.    Rose  ef.  Hill,  3  Burr.   1881. 


L.  Bindon  v.  £.  Suffolk,  1  P.W.  96. 
This  last  case  was  reversed  in  the 
Lords,  on  the  ground,  it  is  said  (1 
Yes.  14.  2  Yes,  J,  638.  3  Mad.  15.) 
of  the  nattire  of  the  particular  pro* 
perty.  See  also  Brodhurst  r.  Richard- 
son, 2  Ch.  Rep.  153>  Sheigold  i^. 
Boone,  13  Yes.  370. 
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doctrine  has  been  applied  in  some  cases  where  there 
Jias  been  a  previous  life  interest,  and  the  wovd^  ^ 
survivorship  referred  to  the  death  of  the  testator  to 
prevent  a  lapse :  *  but  in  others  the  survivorship  has 
been  held  to  refer  to  the  death  of  the  tenant  for  life.*" 
So  vrhere  a  man  bequeathed  some  stock  to  his  wife  for 
life,  and  after  her  death  in  thirds  between  his  son  and 
his  two  daughters,  if  then  living,  and  if  not,  the  share 
of  the  one  dead  to  go  to  his  other  children ;  provided 
that  if  either  of  his  daughters  died  unpdarri^.asid 
without  issue,  the  surviving  sister  to  take  the  share  of 
the  one  so  dying :  it  was  held  th^t  the  deaths  of  the 
\  daughters  unmarried  and  without  issue  were  plainly 
referrible  to  their  deaths  in  the  lifetime  of  the  wife, 
and  that  by  surviving  her  they  were  entitled  abeo- 
>-  lutely/  In  a  late  case  also  of  a  legacy  in  trust  to  pay 
*^r^^^'the  interest  to  A.  for  life,  and  upon  his  decease  the 

principal  to  be  equally  divided  between  B.  C^  attd  D. 
s^nd  the  survivors  or  survivor  of  diem;  it  was  teld 
that  the  tenns  of  survivorship  were  to  be  refevred  tA 
the  death  of  A. ;  and  that  as  a  general  prineiple,  in- 
the  case  of  a  previous  life  estate,  the  period  of 
division  was  the  death  of  the.  tenant  for  life,  aii4 
the  survivors  at  such  death  would  take  the  whole 


/^^ 


,,^c 


•-    4/->ii 


iy^»--  ^ 


^  '•^^•^'•X^ 


legacy.* 

But  the  question  in  these  cases  is  always  attended 
with  a  degree  of  uncertainty,  and  must  depend  upoa 


»  Roebuck  v.  Dean,  2  Ves.  J.  265. 
4  Brbi  403.  Perry  ».  Woods,  3  Vea. 
204.  Maberiy  o.  Strode,  3  Ves. 
450.  See  however  tlie  ip'ound  of 
Perry  ».  Woods  stated  in  19  Ves. 
537.    Rose  0.  HiU,  3  Burr.  1881. 

*•  Brograve  ».  Winder,  2  Ves.  J. 
634.    Russell  r.  Longi  4  Ves.  551. 


Daniell  tJ.  Danicll,  6  Ves.  29?.  Jc- 
nour  r.  Jenour,  10  Ves.  562.  New- 
ton Vn  Ayscou^h,  19  Ved.  534. 
Hoghton  0.  Whitgreave,  1  Jac.  and 
Wal.  146. 

«  Laffer,  v.  Edwards,  3  Mad.  210. 

^  Cripps  r.  Wolcott,  4  Mad.  11. 
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the  dppaniit  intention  caUeeted  eith^  from  the  par^ 
ticulair.dispOBitioii  or  the  general  context  of  the  will. 
Thus  tke  ^iirviyonhip,  by  reference  to  other  clauses  in 
the  will,  has  been  held  to  mean  atsurvivorship  in  case 
any  of  the  legatees  died  under  twenty-one/  And  it 
has  been  said,  that  if  legacies  are  given  to  children, 
and  if  any  die,  their  legacies  to  survive^  yet  after  twenty<» 
one,  or  marriage,  there  shall  be  no  survivorship,  though 
the  words  ace  general.^  In  a  case  in  which  the  residue 
was  given  t»be  equally  divided  among  the  children  of 
tiia  testator's  daughters  £*  and  M.  to  be  paid  at  their 
respective  ages  of  twenty-one,  or  marriage,  with 
benefit  of  survivorship  in  case,  of  the  death  of  m^  qf 
them  before  his  or  their  share  heeame  payable;  the  * 
issue  of  any  child  dying  in  the  life  of  £•  and  M:.  to 
stand,  in  the  place  of  their  parents  respectively ;,  and 
in  case  his  said  daughters .  should  die  without  issue^ 
or^  having  had  issue,  such  issue  should  die  without 
iMue  in  the  lifetime  of  his  said  daughters,  than  all 
tbe  ireal  and  personal  estate  to  go  to  th^  .testator's 
biotialers  J*  and  A.$  and  one  of  the  childrem  of  jyi« ' 
attafaied  twenty-one,  and  died  in  the  lifetime  of  £« 
tod  M. :  Sir  W.  Grant  thought  th^t  the  cap^  bf^.nDl 
happened  in  which  that  child's  share  was  to  ^Kirvve ; 
that  the  gift  over  to  the  brothers  was  not  sufficient  to 
imply  a  further  .case  of  survivorship  beyond*  what  was 
expvessed,  and  that  the  repnesentatives  of  the  child 
took  such  interest,  absolute  or  defeasible,  as  he  him-» 
self  had  in  the  funds  in  question.*  Again  wh$re 
property  was  given  in  trust  to  pay  the  testator's 
daughter  A.  an  annuity  for  life,  and  after  her  death 


-  Haw8  9.  Haws,  3  Atk.  524.    1         ^  Stiick  v.  Htidaoo,  Bac.  Ab.  Leg. 
Yes.  13.    1  Wils.  165.    Mendes  v.     E.  2. 
Mcndes,  3  Atk.  619.    1  Ves,  89.  *  Bayard  if,  Smlih,  14  Ves.  470. 
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to.di¥id^  the  «mcl aittiuitj  aMoogriiU  hw 
child r^i  who  should  smfvi^e  ber^  in  equal  rthAHe»  if 
more. than  one;  and  if  but  one  thea  to  ih^X  tone; 
su4ih  axmUty  to  be. paid  dmrmg  the  Uve$  <^  muck  ckU^ 
dbrmn^xmd  the  life  af  the  survivar  of  them:  it  ivas  hdd 
that  the  share  of  one  of  the  childr^i^  who^  died  after 
h^vingr  ^nnrived  the  daughter,  went  to  its.  jrepneet^ota* 
ttxe^sviit  being  a  tenancy,  in  common,  aad  ithf^T latter 
wprds*  only  describing  how  long  the  annuilj^  \WII^  ^ 
las^,  but  not  the  persons  who  were  to  parfeici|mtti  ?ia 
it;  and  that  it  was  only  a  coi^ecture^  that,  bf^atae 
the.  annuity  was  for  the  lives  of  the  survivors,  theiv^ 
fore  the  sun^ivors  were  to  enjoy  it/ 

It  was.  b^Id  by  Lord  C,  J.  Holt,  in  a  case  where 
a.  TOBtk  devised  several  houses  to  his  different  obil*-: 
dren,.  and  willed  that  if  any  of  them  died  imder 
tweaty-ofie  the  part. or  share  of  the  one  dying  should 
go  lOver  to  the  survivors ;  that  the  share  which  sur*-' 
vived'On  jthe  death  of  any  one  of  the  devisees  wouUL 
^     not  go.  oiver  again  a  second  time.^    It  is  the  ssirnieiin 
S  regard  to  distinct  legacies  given  to  several  peraons^ 
-^.X^v^.       ^ith  a  similar  clause  of  survivorship:  if  one^ie  hisr 

share  ;wiU.  survive ;  but  if  a  second  die,  nothing  but 
bis  iorigiaal  share  will  go  over  to  the  rest;  fof  the 
accruing  i share  is  as  a  new  legacy,  and  there,  is  no 
further  svyrvivorship.''  Lord  Hardwicke  heldothem 
wise  in  a  case  before  him  upon  the  particular  penwug^ 
of  the  will,  adkaitting  at  the  same  time  the  general 
rule:^  but  Ijord  Thurlow  did  not  think  the  case  an 


i/- 


•  Jones  V.  Randall,  1  Jac.  &  W.  W.  274.    Barnes  r.  Ballard,  cited  3 

100.  Atk.  79.    For.  125.    Rudge  v.  Bar- 

k  Woodward  v.  Glasbrook,  2  Ver.  ker.    For.  124.     Exparte  West,  1 

388.  Bro.  575.     1  P.W.  275.  N. 

«  Perkins  9.  Micklethwute,  .1  P.  •>  Pain  r.  Benson^  3  Atk.  7d. 
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es0epllioliv 'dMiaaghihe  agraediifa  diftiqpprovmg  of  the 
rule  ^m^U^    Lord  Hardwkke  sQso  was  of  opinion  ^ 
ibat  tbe  law  was  the  same',  where  a  sum  of  money  >^»^ 
was  given  among  several  as  tenants  in  common :  ^^'^  "^ 
but  in  a  case  in  which  personal  estate  was  directed -^ -^-r 
to  be  invested  in  trust  for  four  children,  with  benefit 
of  survivorship  on  the  death  of  any  under  tw^ty^- 
onev*and  a  bequest  over  of  the  said  trust  monty  e^er^c  ,^^^ 
tke  '^meMe  of  all:  Mr.  J.  Buller  determined  to  th6  ^ 
conttartf,  upofi  the  ground  of  the  testator's  intention/^  ^^^^.^^y^ 
to  kieepUtas  an  aggregate  fund,  to  which  it  had  heen'^*'**'-^*>* 
thought  the  rule  did  not  apply ;  and  he  accordingly 
decreed  the  whole  to  the  only  surviving  child."^  -^  x**^^  ^^jf/  - 
In  a  case  where  L.  bequeathed  to  her  eieculorS/*-^^^^/^^ 
three  Exchequer  annuities  in  trust  to  permit  «ach  of '^''^^  ^c./x/* 
her  three  children  G.,  £.,  and  M.,  to.  i'eceive  tihe 
yeavly  produce  of  one  of  the  annuities,  and  in  '^se 
of  the  death  of  any  of  them  leaving  children  then 
the  annuity  of  him  or  her  so  dying  to  be  equally  dt- 
videdi  amoi^  suiOh  children :  and  in  case  of  the  death 
of  eMher  of  her  said  three  children  Without  issue  th^n 
the  aimoity  of  him  or  her  so  dying  to  %o  to  the  sur^       '  \ 

vivors  or  survivor  of  them  equally ;  and  in  case  of  ^ 
the  death  of  all  without  issue  then  over;  and  fii'dieif 
without  issue,  after  which  6*  died  leaving  two  cbil^ 
dren,  and  it  was  contended  that  upon  Ms  death,' 
thoo^  his  original  share  went  to  his  children,  the 
moiety  of  £/s  share  that  accrued  to  him  (Survived  to 
M.:  the  Master  of  the  Rolls  thongfat  the  words 
would  not  bear  that  construction,  although  if  the 


»  1  Bro.  676.  Ver.  620»  Raithby's  ed.  N.  L    In 

*»  3  Atk.  80.  NkhoUs  r.  Skmne^,  Pr.  Ch.  5d8, 

*  Wwlidi^e  9.  Ghnrclul],  3  Bro.  the  question  does  not  seem  to  \m9% 

465;  and  see  Moore  9.  Godfrey,  2  arisen ;  see  2  Mer.  135. 
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testator  had  raid  it  should  go  to  the  siirvifnmi  for 
%  their  lives  it  might  hare  been  contended  that  it  snr* 
•    yived  to  the  last* 


%>.   :  ■  1    .      .'      ' 


»  AV       »  • 


^■^   %    *      ■• 


Section  IV. 
Of  absolute  and  qualified  Interests. 

In  a  devise  of  real  property  words  of  limitation 
must  be  added  to  give  more  than  an  estate  for  lifb : 
in  the  case  of  personalty  words  of  qualification  are 
required  to  restrain  the  extent  and  duration  of  frite^ 
rest.  Thus  in  a  devise  of  freehold  and  leasehold  to 
A.  and  B.  during  their  joint  lives,  and  to  the  survivor 
of  diem ;  the  survivor  takes  the  absolute  interest  in 
the  leasehold^  but  a  life  estate  only  in  the  freehold.^ 

Originally  there  could  be  no  limitation  bver  of 

a  chattel,  and  a  gift  for  life  carried  the  absolute 

ihtei^t/    This  ^eenis  now  the  better  opinion  atf  to 

^^,  ~  those  articles  <^  which  the  use  consists  in  the  con- 

/*  '^^I  sumption;  and  that  of  these  a  gift  for  life  is  a  gift 

f  '  ^^  *    *  <rf  tii^  property ;  unless  included  in  a  residuary  bfe- 

'     ^         quest  for"  life ;  for  then  they  are  to  be  sold,  and  the 

•  interest  enjoyed  by  the  tenant  for  life.**    With  thii^ 

exception  it  is  settled  that  a  limitation  over  after  a 
bequest  for  life,  or  for  a  determinate  number  of 
years,^  of  personal  property  is  good,  if  limited  to 
take  place  within  the  time  the  law  allows  in  the  case 

^  ^  Vaadeiguclit  r.  Blake,  2  Ves.  J.  «  F«anie,  Cont.  Rem.  402, 6tk  ed. 

534.  Warner  9.  Borsley,  2  Ch.  Rep.  151. 

^  Awse  o.Melhiiiih,  1  Bro.  519;  '  lUndall  v.  Russell,  3  Mer.  190. 

and  8te  Bell  v.  Mitcbekon,  Bdt's  Devise  over  held  good,  Haylet^.Biir- 

Su^pl.  to  Yes.  227.     Savik  v.  B»  rodale,  1  £q.  Ab.  361. 

Scaibckroi^^li,  1  Swanst  537.  1  Wils.  «  JoUy  v.VUlls,  2  €h.  Rep.  137. 
C.  C.  239. 
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of  e3i«CTitof  y  d€^Q9.  Npty  it  ie  aa  ofttttblwhed  ^uJ^ 
that  an  executory  devise  is  good  if  it  i»i|»t  oecessa** 
rily  happen  within  a  life  or  lives  in  hemg  9fi4  twenty- 
one  years,  and  the  fraction  of  another  y^ar>  allowii^ 
for  the  time  of  gestation/  Hence  ^  bcqiiest  of  per- 
sonal estate  in  trust  to  pay  and  divide  it  unto  an4» 
between  A.  and  B,,  and  in  ca^e  of  tbe  def^th  of  either 
of  them  leaving  children,  in  trust  for  such  children, 
reatrkits  the  parents  to  an  estate  for  life :  ^  whiV^  a 
bequest,  after  the  death  of  C,  among  her  children 
iirheu  they  shall  severally  attain  the  age  of  twenty- 
seven,  is  too  remote  and  void/ 

r  Devises  for  accumulation  are  restrained  by  the 
If^isbtiire  within  still  narrower  bounds,  and  ik>  re^) 
or  personal  property  can  now  bp  sejttled  by  4ee4  or. 
will'  (except  fior  payment  of  debts,,raisi|ig  poirticmei  f(yx 
children,  or  preseprving  timber)  so  as  that  the  prpfitP 
ahall  be  wholly  or  partially  accumulated  for  any  toQger 
term  th^ua  the  life  of  the  settlor ;  or  twenty-one  years 
fcm^bis  aeath ;  or  durifig  the  minority  of  any  peiisosi 
wbo  shall  be  living  at  his  death ;  or  during  jthe  mi- 
nority of  any  person  who  under  the  settlement  wQuld, 
ifpf  full  age,  be  entitled  to  the  profits  so  directed  tfii 
be  acowmnlated  :  and  in  every  case  where  ^ny  apAOn 
ipulation  shall  be  directed  otherwise  than  as  afqi^ 
SMd,  such  direction  shall  be  null  &^nd  void,  and,  the 
pxipfits,  so  long  as  the  same  shall  hfi  diref^tpd  to  be 
so  accumulated,  shall  belong    to  such    person  as 


•  7  T.  R.  102.    Feame,  C.  R.  430,     801.  The  Lord  ObanceUor's  opinion 
6lh  ed.    See  as  to  the  difference  of     seems  against  the  addition,  1  Tunu 


opinion  how  far  the  twenty-one  years  26.    As  to  the  executory  dewe  of* 

can  be  added  at  all  events,  without  an  annuity,  see  Turner  r.  I^inier,  1 

reference  to  the  infancy  of  the  per-  Bro.  315.    Ambl.  776. 
son  to  take ;  4  Ves.  32^^.    Beard  0.         ^  Farthing  0.  AUen,  2  Mad.  31d. 
Westcott,  5  TauBli  383.    5  B.  &  A.         *  Cambridge  0^  Rous,  B  Ves.  12. 
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would  have  bjeen  entitled^  if  such  accumulation  bad 
not  been  directed/ 

A  direction   for   a<>cuaiulatiim  contrary  to  the 
terms  of  this  statute  is  void  only  for  the  excess^ 
and  is  good  to  the  extent  allowed  by  it.    The  true 
doctrine  seems  to  be,  that  in  a  trust  for  accumulation 
which,  prior  to  the  act,  would  have  been  good,  so 
much  as  is  now  within  the  act  will  be  good,  but  the 
expess  will  be  bad ;  but  if  there  be  a  trust  for  .accu- 
mulation,  and  part  of  it  would  have  been  ba4  before 
the  act,  that  part  remains  bad  notwithsta^i^ing;  the 
aci* 
•  4r  /^^€s4C^  ^     It  has  long  been  established  that  a  bequest .  oyer 
' '  ^^"^f^  ^^^^  of  personal  property,  in  the  event  of  a  person  dyiiig 
^  ■ ']^^\^ithout  heirs,  or  without  issue,  is  too,  remojte  ^d 
*^  -^  void  :*  for  these  words  have  been  wrested  and  tor- 

tured out  of  their  common  and  natural  signification 
(that  of  dying  without  leaving  issue,  at  the  time  of 
death,)  and  by  a  solecism  in  law  held  to  mean  failure 

» 

of  issue  at  whatever  length  of  time  it  n^ay  take 
place;  producing  the  absurdity  of  making  a  dying 
''  with  issue"  and  dying  ''  without  issue"  to  mean 
the  same  thing.  It  is  settled  also  that  a  limit^ion, 
which  if  the  property  were  freehold  would  create  an 
estate  tail,  gives  the  absolute  interest  in  personalty;, 
and  a  gift  over  is  too  remote  and  void."^  Thus  whece 
a  man  by  his  will  gave  to  A.  the  dividends  on  some 


•  39  &  40  Geo.  III.  98.  Gell,  1  Ves.  J.  286.  Gray  0.  Shawne, 
^  Griffitlw  If.  Vere»  9  Yes.   127.  1  Ed.  153.    Grey  o.  Mobtaipi,  2  id. 

Longdon  v.  Simson,  12  V«c.  295.  205. 

L.  Southampton  0.  M.  Henfintl, .  2  '  Feame,  C.  R.  463.   Bray  r.  Bii£- 

V«8.  &  B.  54.     Manhall  v.  HoUo-  field,  2  Ch.  Ca.  236.   Salkdd  v.Ver- 

way,  2  Swanst.  432.;  aad  see  2  Mer.  non*  1  £d.  64.    Eereyes  t^.  Robert- 

389.  son,  Bitab.  301.    Gibbs  o.BfiEnar* 

*  Fearne,  C.  R.  460.    Everest  r.  dutone,  Gilb.  £4.  R.  79. 
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Badk  stdck,  aiid  the  payments  growing  dae  on  sdtiie 
Exchequer  Annuities  daring. her  life,  and  after  her 
death  gate  the  Bank  stock  alxd  Exchequer  Annuities 
to  the  heirs  male  of  her  l>ody,  and  for  want  of  such 
issue  to  B.,  the  plaintiff;  and  A.  died  unmarried: 
Sir  T.  Sewell  considered  the  ahove  rule  too  strong 
to  be  got  over,  arid  dismissed  the  bill.'  This  dedi- 
sion  was  indeed  reversed  by  the  Lords  Commis- 
sioners,^ but  upon  appeal  to  the  House  of  Lords  the' 
decree  idf  the  Master  of  the  Rolls  was  established,* 
ahd  lh&  decision  ever  since  considered  as  conclusive, 
and  followed  in  subsequent  cases."^  A  distinction 
wis  *  once  taken  between  words  creating  an  express 
estate  tail,  and  those  passing  an  efitail  only  by  con- 
struction and  implication;*"  but  this  distinction  has 
been  considered  as  exploded/  Thus  Sir  W.  Grant, 
speaking  of  the  above  case  of  Lord  Chatham  ^.  Tot- 
hill,  siid,  he  apprehended  it  t6  be  ever  since  settled, 
that  whatever  would,  directly  or  constructively ^  con- 
stitute an  estate  tail  in  land,  would  pass  an  absolute 
interest  in  personal  estate.^  If  therefore  a  man* 
littiits'  his  real  estates^  in  strict  settlement,  and  be- 
qiieaths  the  furniture  of  his  mansion-house  tO  go  as 
hcfir-lboms,  arid  be  enjoyed  by  the  persons  entitled 
to  his  real  estate  as  far  as  the  rules  of  law  and  equity 
witt  permit ;  the  furniture  vests  absolutely  in  the  first 
tenant  in  tail  of  the  real  estates  on  his  birth,  and 

« 

•  TothiU  0.  Pitt,  1  Mad.  488.  Donn  v.  Penny,  19  Ves.  545.   1  Mer. 

^  Tothill  9.  Fitt,  2  Dick,  431 .  20.  Browncker  v,  Ba^ot,  19Ve8. 574. 

«  E.  Chatham  v\  Tothill,  6  Bro.  P.  1  Mer.  271.    Britton  v.  Twining,  3 

C.4fiO.  Mer.  176. 

'  Glover  9.  Strothoff,  2  Bro.  33.  •  3  P.W.  259.  4  Bro.  543.  Feame, 

Robfauon   ff.  Rttherbert,  id.  127-  C.  R.  478.    .            . 

Jee  If.  Audley,  1  Cox,  324.    Chand-  '  3  Ve?.  1(X2. .  I  Mad.  478^ 

leM  cr.  Price,  3  Ves.  99.    Elton  ty.  ■  3  Mer.  183. 

Bason,  19  Vet .  73.    1  Mer.  670,  N.  . 
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^1  gi>,  nottrithA^t&tfdin^  the  tetter  ^ords,  to  hi»  adii^<- 
ilistrator  upon  bi^  death  ati^ev  age/  Se  where  Lord 
y.  devised  his  got^y  furtiitnre)  &c.,  afte^  the  decease 
of  his  son,  in  trust  for  socfh  person  as  should  ftVmi 
time  to:  time  be  Lord  Y .,  it  being  his  faitentien  that 
the  s^me  should  go  with  the  title  so  far  as  the  rtrlei 
of  hw  or  equity  would  permit :  this  was  heM  to  vest 
an  absolute  interest  in  the  first  Lord  V.  who  vets  not 
h6m  in  the  testator's  lifetime,  and  went  to  hiib  repre- 
sentAtives  on  his  death  under  twenty-one.^   ' 

But  although  the  Hmitation  of  a  personsl  tWng  is 
not  ^llohii^ed  4ftef  a  dying  without  issue  generally,  yet 
if  it  be>  confined  within  the  abovB  mentioned  limits  it 
will  h^  good ;  ets  in  the  case  of  a  bequest  to  B.  if  A. 
die  before  twenty-one  without  issue;*  or  without 
issue' Irnftg  at  his  death ;''  or  in  feilure  of  is^ue  in' 
and*  on  t^  decease  of  the  testator's  wife.*  A  gift 
o^ei*  also  upon  failure  of  issue  will  b^  good,  if  it  be 
only  a  s<ilMtit^tioif>  in  the  ro<m)  6t  the  first,  and  to 
tdc*  effect  if  that  fetit.  Thus  where  there  Was  a  bri- 
quet ttnfottg  the  children  of  A.  payable  at  twenty^" 
one  with  benefit  of  stfrvlvoi»ship,  but  if  A.  shouM 
hflsppeh  Ob  die  without  iHsuef,  then  to  B.  an^  O. :  thisr 
^M  h^  not  to  be*  a  limitation  over  by  way  of  re^ 
mahider;  biM  art  abbsolilte  Itegacy  to  the  children,  if 
they  li<ved  to  k»  vesting  in  them ;  if  they  did  not» 
then  to  other  persons ;  and  was  like  the  limitation  of 


*  Foley  V.  Buraell,  I  Bro.  274.  let  v.  Dogget,  2  Vor.  86.  Martin  v, 
Vaughm  9.  Bnirileim,  3  Bra.  101.  Long,  id.  151.  Balguy  if.  Hamilton, 
Fordyce  p.  Ford,  2  Ves.  J.  536.  Canr  Mos.  186. 

V.  Lord  ErroU,  14  Ves.  478.    Strat-  ^  Feaine,  C.  R.  4€6, 6th  ed.  Lyon 

ford  0.  Powell,  1  B.  &  B.  1.  v,  Mitchell,  1  Mad.  46?.    Long  9. 

^  Ld^  Deeiliiirst-'  if.  D.  St.  Albans,  Blackall,  7  T.  R.  lOD ;  and  see  Flaiii- 

5  Mad.  233.  dm  9.  Clarke,  3  Atk.  509. 

*  Feame,  C.  R.  4/0, 6th  ed.  Paw-  «  StkiltAdl  o:  Powell,  1  B.  &  B.  1 . 
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t«0  feM  fikbple  to  stwt  9/k  tbe.  same  tMtte  upeii  difn 
foreAt  evented  80  if  a  main  deiMed  his  real  estate  to 
A.  ier  life,  with  renaiader'  to  hia  sGrat  and  other  aona 
in  tat),  aad  ia  ckfeuilt  of  mkh  v$buq  to  B.  ia  the  like 
maaner ;  and  bequeaths  part  of.  his  personal  pro« 
perty  to  go  |is  l^ir^ooma  in  the  same  way  as  far  as 
the^  eatt  by  law ;  and  A.  should  die  without  iasna^) 
the  bequest  to  Bt  takes  place.^ 

Apd.aoiifts  of  justice  have  uniformly  endea¥0iiffe4 
to  support  limitatiofis  of  this  deacription ;  taking  ad« 
vantage  of  any  expression,  from  which  the  event  may 
be  constraed^  never  having  had  issue;  or  may  be 
conAaed  to  the  time  of  the  deaths  Thns  in  a  ben 
quest  oi^er  of  personal  property  upon  the  death  of  a 
pereoR. without  leaving  heirs,  or  issue,  the  s«ttk«l> 
coBstruotion  is,  that  it  means  without  leavabg  <  issue 
at  hisr  death.""  Hence  where,  after  a  deviae^  over:*of 
real  'esftates  to  yofunger  children  upon  the  de^tb  of  &i 
without  leaving  issue,  the  testator  gave  the  residue 
of  his  personal  estate  to  S.,  and  directed  thtft  if  S. 
should  die  without  issue,  the  residue  should  robo  go 
among  the  said  youngec  children :  this  beqwadt  ovor 
was  held  good ;  for  the  word  **  also"  had  transffwrad^ 
the  operative  word  ^^  leaving"  to  the  residuary  dbtase/ 
$0  where  thei^e  was  a  devise  of  a  leasehold  messuiiga 
to  A.  and  the  hers  of  hisf  body,  *'but  im  default  of 


•**>  ■  I 


•  SiOkeld  ffi  Vernon,  1  Bd.  64  ^  and 
see  Fearne,  C.  R.  373, 6th  ed.  Pley- 
deU  V.  Plcydell,  1  P,W.  748.  Atkin- 
■on  V.  Paice,  I  Bro.  91,  Bellfs  edi 
Bftldwih  9.  Keah^  Cowp.  309i 
MtiiM  O'Mt  Qrmdnd,  d  MM.  99. 

»  Qower  «.  Qr06ViMioiv'5  MM:  3S7. 
Uam.  C.  R.  54  5  and  eee  Soutliey  0. 
Somemlle,  13  VeB.  486. 

«  Fe»iie,G.R.473,6thed.  R»Hh 


0.  Chapmatt,.!  F.W.  66d,.the  leadial^ 
case.  Taylor  v.  Clarke,  2  £d.  202. 
Gooddtle  ».  Pegden,  2  T.  R.  720. 
iSnokt  0.  Ut  Vaiidte,  9  Ves.  197. 
^  to  thetrofd  '*  taavingr/^  see  Weidc^ 
ley  Vi  Roidc,  7  T.  R<  322. 

*  Foley  9.  Iitrin*  2  B.  &  B»  43S; 
and  S6e  SktpparA  v,  Leseini^liitm, 
AmbL  12fc. 
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v>  $ueh  issue,  then  c^U/fMs  decedM^  to  B.:  the  executory 
-^"^  demise  to  B.  was  held  good;  for  "  then'*  and  "  when" 
/?^ ,  .  <^     /irere  adverbs  of  time,  and.  the  words  were  sufficient 

to  show  the  intention  that  the  estate  should  vest,  if 


.^ y^^^   ;>Wat  all,  in  B.  at  the  time  of  the  death  of  A/ 
^•^2fc^^^^^*  -   Again  where  personal  property  was  given  to  L.  C. 


^r^^^  ;/^*-  during  her  life,  and  after  her  decease  to  the  heirs  of 
^^^  her  body,  equally  between  them,  share  and  share 


,  and  for  default  of  such  issue,  or  in  case  of  the 
death  of  L:  C.  before  twenty-one  or  marriage,  then 
over:  L.  G.  was  held  to  take  only  a  life  interest.^ 
And  where  a  fund  was  given  to  the  testator's  two 
illegitimate  children  J.  and  S«  equally  between  them, 
but  in  the  event  of  the  death  of  either  before  twenty- 
one,  and  without  issue,  his  share  to  go  to  the  sur- 
vivor ;  but  in  the  event  of  both  dying  without  issue, 
one  of  the  shares  to  go  to  the  testator's  cousins,  and 
the  other  to  his  nephews  and  nieces :  the  Lord  Chan- 
cellor was  clear  that  the  testator  intended  the  be- 
quest to  his  relations  to  be  confined  to  the  ev^nt  of 
both  the  sons  dying  without  issue  under  twenty-xme ; 
and,  this  having  happened,  the  limitation  over  took 
place/ 

■ 

^^.^  If  nothing  but  a  life  interest  is  given  over,  the 
^^  •'•^T  failure  of  issue  must  necessarily  be  intended  a  failure 
t:.    ^^^,ynthin  the  compass  of  that  life,**    PrimA  fttcie  also  a 

bequest  over  to  the  survivor  of  two  persons,  after  the 
death  of  one  without  issue^  furnishes  a  strong  pre- 


r  Wilkinson  v.  Sonth,  7T.IL555.  13  Ves.  479.  N.    1  Ma<L  376.  N.; 

Pinlrary  v.  Elkin»  1  P.W.  663.  Flet-  and  see  Doe  v.  Lyde,  1 T.  R.^93. 

Cher's  case,  1  £q.  Ab.  193$  and  see  •  Kiri[patrick  o.  KUpalrick^  13 

Evit  v.Williams,  9  Mod.  209.  Rack-  Ves.  476  j  and  see  Skeppaid  v.  Les- 

slraw  v.Vile,  1  Sim.  &  St.  604.  singham,  AmbL  122. 

^  Jaeobs  r.  Amyatt,  4.Bm>.  542.  *  17  Ves.  482.   Feanie»C.R.468, 

6tli  ed. 
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8ciinptioa  that  an  indefinite  failure  of  issue  couM  not 
be  in  the  testator^s  contemplation ;  for  it  will  be  in^^ 
tended  ikat  the  durviTor  was  meant  individually  and 
pei^nally  to  enjoy  the  legacy ,  and  not  merely  to 
take  a  vested  interest^  which  might  or  might  n<^  be 
a€C0ii4)anied  by  ac^al  possession/  But  if  the  be* 
quest  is  to  the  «urvivor,  his  executarSy  &c.,  this  pre^ 
sumption^  fails,  and  the  gift  over  is  too  remote.^  And 
where  the  property  was  to  be  divided,  on  the  death 
of  a  pnmoiia  tak^  without  issue,  between  four  ne- 
pbews  and  nieces,  the  part  of  C.  (one  of  the  nieces) 
ooly  fi>r  life^  and  her  part  to  be  divided  between  the 
survivors;  the  devise  over  was  held  too  remote ;  for 
aa  the  whole  property  would  go  over  upon  failure  of 
isi9iie,  whether  C,  should  be  then  living  or  dead  (the 
wovd-^^  survivors"  here  meaning  '^  others"*")  the  mere 
cwrcui»8ts.p<ce  that  one  taker  was  confined  to  a  life 
int^egt  farnished  no  indication  of  an  intention  to 
qpia^.jtbe  w^ole  bequest  dep^id  upon  the  existence 
c^,  tl^t  person  at  the  time  when  the  event  happened ^ 
on  ?whicl>  the  limitation  over  was  to  take  effect'' 


A  general  gift  of  the  income  arising  from  p^sonat  .^.^ 


/-" 


property  is  equivalent  to  a  general  gift  of  the  pro*  ^^"^^-^^'^^^ 
pe^y  itiielf^  unless  there  ia  something  upon  the  iace  ^y^^/f^^- 
of  the  will  to  show  that  such  was  not  the  intention.' 
A  bequest  therefore  of  the  interest  of  die  residue  to' 
A.  for  life^  and  at  his  death  to  B.«  gives  to  B.  the  ab^« 
sQkite  property  subject  to  A.'s  life  estate/ ^  So  the 


•  2  Mer.  133.  Hughes  p.  Sayer, 
1  P.W.  A34 ;  fuid  see  Keily  p.  Pow- 
ler,  Feurne,  C.  R.  482,  6th  e<l. 
VVlliii.  296.  6  Bro.  P.  C.  30^. 
Brooks  If.  Taylor,  Mos.  188. 

■*  Mutey  <r.  Hiukon,  2  Mer.  130. 


Nicholls  c  Skinner,  id.    135;   re- 
ported contra»  Pr.  Ch.  528. 

*  Vid.  ante  185. 

*  Barlow  ».  Salter,  17  Ves.  479. 

*  Clough  9.  Wynne,  2  Mad.  188; 
and  i^e  Philips  r.  Ohamberlainey  4 
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devise  of  the  profits  of  a  term  is  a  devise  of  the  teem 
iteelf  ;*  and  an  indefinite  gift  of  the  interest,  or  of 
the  dividends,  gives  the  absolute  pioperty  of  jstock**" 
Thus  a  bequest  of  stock  to  irustaes^  in  trust  to.  paj 
the  interest  and  dividends  as  they  shall  from  time  to 
time  arise  into  the  hands  of  a  married  woman  for  her 
separate  use,  is  an  unlimited  gift  to  her  of  the  stock 
itself/ 

A  bequest  to  A« ''  to  be  disposed  of  by  him  by  his 
will  as  he  shall  see  fit;""^  or  ''  to  be  disposed  of  as 
he  thinks  proper  to  be  paid  after  his  death  ;"^  haa 
been  held  to  vest  the  absolute  property  in  the  legatee, 
who  may  dispose  of  it  as  he  pleases :  he  may  maJba 
a  will  disposing  of  it  by  general  terms  without  a  re- 
ference to  the  power  ;^  but  he  is  not  confined  to  a 
disposition  by  will,  and  if  he  dies  without  making 
any  disposition  the  property  goes  to  his  represenlai. 
tives.  It  is  different  when  this  sort  of  power  ia 
coupled  with  a  limited  interest.  The  distinction  ia 
perhaps  slight,  although  established,  between  a  gift 
for  life,  vdth  a  power  of  disposition  superadded,  and 
a  gift  to  a  person  indefinitely,  with  a  superadded 
power  to  dispose  by  deed  or  will.  A  bequest  td  A., 
and  to  such  person  as  he  shall  appoint,  is  absolutci 
property  in  A.  without  an  appointment :  but  if  it.  ici 
to  him  for  life,  and  after  his  death  to  such  person  as 
be  shatl  appoint  by  will,  he  must  make  an  appoint^ 
ment,  in. order  to  entitle  those  claiming  under  iiim  ta 


Ves.  51.    Adamson  v.  Armitage,  19  487-     Elton    o.  Sheppard,  1   Bro. 

Ves.  416.    Coop.  283.  532. 

*  Rayman  v.  Gold,  Mo.  635.  *  Maskelyne  v.Maskelyne^AiiibL 

^  Page  V,  Leapin^fwell,  18  Ves.  750.    Robinson  p.Diugate,  2  Ver. 

463.     Stretch  cr.Watkins,   1  Mad.  181.    Elton  v .  Sheppard,  1  Bro.  532. 

263.  •  Hixon  i^,  Oliver,  13  Vea.  108. 

<"  Haig  V,  iSwiney,  1  |Sim.  &  St.  f  Hales  <«.  Margerum>  3  Vea.  299. 
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amy  thing/  The  doctrine  that  a  power  of  appoint- 
ment gives  the  absohite  interest  seems  strongly  shown 
in  a  late  case.  There  a  legacy  was  given  to  trustees 
npon  special  trust  and  confidence  to  place  it  on 
government  securities,  and  pay  the  dividends  from 
time  to  time  to  the  testatrix's  niece  for  life,  and  after 
her  decease  to  pay  such  principal  money  to  such 
person  as  she  should  appoint  by  will  or  otherwise  to 
receive  the  same ;  but  if  she  should  be  desirous  at 
any  time  to  purcliase  an  annuity  for  her  life  with  the 
legacy  she  should  be  at  liberty  to  do  so,  provided 
snch  annuity  should  be  purchased  and  secured  with 
the  approbation  of  the  trustees,  and  that  she  should 
not  have  power  to  resell  such  annuity.  The  Court 
declared  their  opinion,  that  the  legatee  had  an  abso- 
late  power  of  disposition  over  the  whole  fund ;  that 
the  demand  by  the  bill  was  a  sufficient  indication  of 
her  intention  -  to  take  the  whole  for  her  own  benefit; 
and  the  execution  of  a  formal  appointment  unne-^ 
cessary.* 

r^A  legacy,  given  in  trust  to  purchase  an  annuity  -^-^''^ 


'A^im^Jhr  A.  for  his  life,  is  an  absolute  and  vested  interest  '^^^ 

"^fy^iti  A.,  who  may  elect  either  to  take  the  sum  or  to 

f^'M^^  have  it  laid  out  in  an  annuity ;  or  if  he  dies  before  it 

%  /i.*k/»  laid  out  the  money  will  go  to  his  representatives.* -^-^-^^-^-^^ 


^  ^^'      Hence  where  3000/.  was  given  to  truirtees  m  trust  to.  <^  ^  ^^  ^  -- 
be  by  them  employed  in  purcbasiag  in  their  names' -^^•^'^'p'^ 
upon  the  life  of  the  testator's  brother  G.C.,  who^.^.Z'/X^'l* 
rasided  abroiMi,  a  government  annuity  of  that  value  ^  .^— ^  -     -" 

>■« . I  I  I  -  iii      ^ »  I  nil      I       '  ■  ■  '  ■       -    ■    r     .1.  I  I    I.  I.I         ■ 


•  Croft  p.  Slee,  4  Ves.  60.    Nab-  «*  Barford  r.  Street,  16  Ve«.  136.  ^<  A^  -5i  ^^ 
aock  V.  Horton,  7  Vm.  391.   Bradly         *  Yates  v.  Compton,  2  P.W.  308.  --^i^^  ^  ^* 

9.  Westoott,  13  Ves.  445.  Barnes  v.  Rowley,  3  Ves.  305.  Bayky  >.  •  ,^-  ^ w~  ^  ^.^ 

»  Inrin  p. Famr,  19  Ves.  86 ;  and  v.  Bishop.  9  Ves.  6.  *.•  .i-,^  ^wC^ 

^/4L  yjU-  ^    ^-^^  ^  ^  ^    ^.^-^^^  /.  ^-   -.^-^-t  -^^ 

c*^  .»,^^  ,^^    c^-.^f-    --^    -^     ''—^    ''^-^   -^-r^  ^ 
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to  be  by  them  received  and  paid  to  him  every  six 
months  during  his  life ;  and  after  the  death  of  the  testa- 
tor his  agents  abroad  paid  to  G.  C.  for  three  successive 
years  the  same  yearly  sum  as  his  brother  had  been  in 
the  habit  of  allowing  him,  which  payments  amounted 
in  all  to  1050/. ;  and  G.  C.  then  died,  but  the  annuity 
had  not  been  purchased  in  consequence  of  his  not 
having  been  able  to  return  to  £ngland :  the  Master 
of  the  Rolls,  on  a  bill  filed  by  his  executor,  thought 
that  G.  C.  must  be  considered  as  having  elected  fo 
take  the  30007. ;  that  interest  must  be  computed  on 
the  legacy,  and  the  1050/.  be  considered  as  so  much 
received  by  him  on  account  of  principal  and  interest.* 
And  here  perhaps  we  may  notice  a  case  in  which  a 
man,  having  borrowed  200/.  of  A.,  granted,  an  annuity 
of  20/.  to  A.,  provided  that  if  the  borrower  at  any 
time  repaid  the  200/.  then  the  annuity  to  cease ;  and 
A.  bequeathed  the  annuity  to  C,  and  the  heirs  of  his 
body  subject  to  the  proviso :  C.  was  held  entitled 
to  the  200/,  when  it  was  some  years  afterwards 
repaid.*" 

r 

SM^*^f^^j;/i^  The  question  what  interest  a  legatee  is  intended 
^^'  to  take  in  his  lega<iy,  must  often  depend  upon  the 

particular  wording  of  each  will.  Where  a  man  left  a 
legacy  to  his  son,  but  gave  the  executors  a  poWer  at 
their  discretion  to  restrain  it  to  a  life  interest,  with  a 
bequest  over  in  such  cas^;  and  the  executors  re- 
nounced ;  the  son  was  decreed  to  take  the  absolute 
interest.^  And  where  a  man  directed  his  trustees  to 
advance  and  pay  any  money  they  should  think  fit, 
not  exceeding  in  the  whole  3000/.,  for  the  advance- 

•Palmer   r.   Craufurd,    2  Wile.         »*  Wyard  tJ.Worec,  ICh.  Ilep.129. 
C.C.  79.   3  Swanst.  482.  «  Keates  f. Burton.  14  Vcs.  434. 
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meat  of  tbe  plaintiff  in  any  business,  art,  or  profession, 
pr  in  any  civil  or  military  employment ;  and  the 
trustees  laid  out  1000/.  in  a  commission  in  the  army 
for  the  plaintiff,  which  be  afterwards  sold :  the  be- 
quest was  construed  as  a  gift  of  3000/.  in  all  events 
to  the  plaintiff,  either  by  advancement  or  in  money/ 
While  on  the  other  hand  in  a  case  in  which  a  woman 
gave  the  residue  of  her  estate  in  trust  for  he<r  nephew 
and  his  heirs,  and  that  the  trustees  should  pay  him 
yearly  the  interest  during  his  life,  with  power  for 
thQm,  if  they  should  see  it  would  be  for  his  benefit,  to 
a^dy^nce  him  any  part  of  the  principal,  with  a  bequest 
<^Yer  if  no  part  should  have  been  advanced:  Sir  W. 
Grant  observed,  the  executors  might  in  the  exercise 
of  a  sound  ^liscretion  give  the  property  to  the  nephew ; 
but  it  was  impossible  for  the  Court  to  say  it  was  an 
absolute  property  in  him.**  And  where  there  was  a 
bequest  to  A.  of  200/.  per  annum  for  the  use  of 
herself  and  children,  which  annuity  to  be  paid  out  of 
the  testators  general  effects  till  it  was  convenient  to 
the  executors  to  invest  5000/.  in  the  funds  in  lieu 
thereof  for  her  and  their  use,  and  to  the  longest  liver 
of  her  and  her  children,  subject  to  an  equal  division 
of  the  interest  while  more  than  one  of  them  alive : 
it  was  held  to  be  an  annuity,  and  not  an  absolute 
legacy.^ 

Where  a  man  bequeathed  certain  leasehold  houses 
in  trust  for  the  separate  use  of  A.  during  the  term 
independent  of  her  husband ;  and  other  houses  for 
the  separate  use  of  B.  for  life,  and  afterwards  to  her 
children,  and  if  no  children  then  to  sink  into  the 


•  Cope  V.  Wilmot,  AmbL  704.  «  Innes  i^.  MitcheU,  6  Ves.  464, 

^  Robinson  o.Cleator,  15  V^s.  526;      9  id.  212. 
and  see  Lewis  v,liewis»  1  Cox,  162. 
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reBidae ;  and  then  gave  thie  residue  of  his  estate  and 
effects  in  trast  for  A.  and  B.  to  be  paid  and  applied 
**iM  UJce  mamner^  for  their  use  and  beoefit:.  they  wcra 
decreed  entitled  to  the  absolute  interest  of  the  res^* 
due ;  for  the  words  ''  in  like  maomer "  only  meant 
for  their  separate  use^  and  not  for  the  same  interest/ 
But  where  a  testator  gave  the  residue  of  his  estate  in 
trust  to  pay  the  interest  to  and  among  his  nephews 
and  nieces  for  their  lives,  the  share  of  any  one  dying 
to  go  to  the  children^  and  if  no  children  the  share  of 
the  one  so  dying  to  go  among  the  survivors  ^*  in 
nuamer  aforesaid:''  it  was  h^d  diat  the  share  of  a 
nephew,  who  died  without  issue,  went  to  the  survivors 
for  their  lives  only.** 
^^^^.^^  ,^-^^  Where  the^  directions  of  a  will  were,  that  a  fund 
,^^>^.>>/: mig^t  be  lodged  with  J.B.  so  as  to  raise  48/.  per  ann. 

for  the  support  of  A.'s  children  to  be  paid  them  from 
time  to  time  as  their  necessities  required :  the  Lord 
Chancellor  said  he  thought  it  probable  the  testator 
might  mean  this  allowance  to  take  place  only  during 
the  minority  of  the  children ;  but  that  upon  the  words 
he  had  made  use  of,  it  was  impossible  to  restrain  it  to 
any  thing  short  of  a  life  int^est."" 


^^^  ^..^m^^    In  another  case  in  which  a  man  bequeathed  the 

residue  of  his  estate  equally  among  his  wife,  his  son, 
and  his  daughters,  subject  nevertheless  as  to  the 
shares  of  his  daughters  in  trust  for  and  during  their 
lives  for  their  separate  use,  and  after  their  decease 
the  shares  to  which  they  were  respectively  entitled 
for  life  as  aforesaid  to  their  children ;  and  two  of  the 


•  Shanley  ?'.  Baker,  4  Vea.  732;         •»  Milsoin  ».  Awdry,  5  Ves.  466, 
and  see  Orassick  r.  Drummond,  1  *  Alexander  r.  M*€ullock,  1  Cox, 

Sim.  &  St.  517;  "w  the  proportion  391. 
already  noticed.'* 
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daughters  died  H^thout  children:  it  ivas  held  they  took 
wm  iibsolute  interest  in  their  shares ;  for  the  purpose 
of  the  testator  was  an  equal  participation  of  his  estate 
among  his  wife  and  children ;  his  daughters  were  all 
married  at  the  date  of  his  will,  and  two  of  them  had  no 
children ;  he  could  therefore  hardly  be  imagined  not 
to  have  contemplated  the  chance  of  their  dying  with- 
out any,  and  intestacy  was  not  to  be  imputed  to  hhn; 
if  the  event  was  one  that  could  not  have  escaped  his 
notice,  and  the  words  were  sufficient  to  extend  to  it* 

In  a  devise  of  a  house,  and  of  the  goods  and 
faraitttre  in  it  to  the  testator's  wife  for  life^  and  after 
her  decease,  to  his  son  R.  and  his  heirs,  except  the 
pictures,  which  the  testator  gave  to  his  sons  J.  and  £. : 
it  If  as  at  first  held  that  the  pictures  passed  to  the 
wife  for  life;  but  on  a  rehearing  it  was  decreed 
otherwise,  and  that  the  exceptioti  was  an  original 
devise  of  the  pictures  to  J.  and  E.*"  But  where  a 
man  bequeathed  all  his  personal  estate  to  his  vnte^/'^^'^^-z^y^ 
for  life,  and  then  went  on,  '*  Item,  I  give  A.  and  B« 
1000/.  apiece  if  they  attain  twenty-one,  if  not  then,'' 
&c. ;  ^'  Item,  I  give  to  B.  after  my  wife's  death  all  my 
household  goods,"  &c. ;  and  all  the  residue  of  his 
estate  the  testator  gave,  after  the  death  of  his  Wife, 
to  J.  S. :  it  was  ultimately  decreed,  that  these  lega-^ 
cies  of  1000/.  each  were  not  payable  till  after  the 
death  of  the  wife.*' 

In  a  devise  from  a  husband  to  his  wife  of  the 
use  of  all  household  goods,  furniture,  plate,  &c.,  the 
Lord  Chancellor  said,  the  wife  might  use  the  goods 


•  WWUcU  f.  Dutiin,  2  Jac.  &  W.  *  Younj^  ».  Burdett,  3  Bro.   P.  C. 

279.  45.    9  Mod.  93.    8  Yin.  Ab.  284  ; 

^  Gayre  v.  Gayre,   2   Ver.  538.  and  see  Harper  t*.  Lee,  Mos.  3. 
Raithby's  ed. 
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in  her  own  or  any  other  person's  house,  alone;  or 
proipiscuously  with  other  goods,  or  migbt'  let  then 
out  to  hire.* 


Section  V. 


^ 


>5^>^<^^  X^ 


>^^^ .  /y:  Of  Satisfaction^ 

^  ^         It  has  long  been  an  est^-blished  rule.uolwilhsjMiiid- 

^*  i«v  ^kmJ^  '^^  early  decisions  to  the  contrary,**  that  wl^qre  ?i 

-T^^j^J^^  testator  at  the  time  of  making  his  will  is^  ind^bt^d  to 

^ /^^ -•///.  >*<^  another,  and  bequeaths  to  his  creditor  a  pequiwary 

^/^•/^*^^  legacy  of  equal  or  greater  amount  thaa  t)ie  d^b^^  t^^. 

'^^         legatee  shall  not  claim  both;  but  the  bi^uegiV /^h;^ 

be  considered  a  satisfaction  of  the  debt ;  npoa  the. 

presumption  that  a  man  must  be  intended  just  before 

he  is  bountiful ;  and  that  bis  intent  is  to  p^y  a  .<^bty 

and  not  to  give  a  legacy.*'     Hence  s^  bequ^8t.  by  % 

husband  ha&  been  held  a  satisfactipn  of  arrean^  of 

pin-money  due  to  his  wife  at  the  time  of  making  hj^ 

wiU;"^  or  of  a  bond  or  covenant  that  his  execuWrs 

should  pay  her  a  sum  of  money  or  an  annuity  after 

his  death ; ""  and  a  legacy  by  a  father  a  satisfaction  p| 

a  portion  due  to  a  child  by  settlement,^  or  by  the 

custom  of  London.^ 


'  Marshall  v.  Blew,  2  Atk.  217  i 
and  see  Fearae  C.  R.  407. 

^  Culbben  o^Peaeock,  2  Ver.  593. 
lSaikwlS5.  Cranmer's  Ca.  2  Salk. 
50B. 

'  Pr.  Ch.d94.  Glib.  Eq.  R.  89.  2 
P.WJ32.  3  id.  354<  3  Atk.68.  Mos. 
8.   Reech  o.  Kennegal,  1  Yes.  123. 

'  Fowler  v.  Fowler,  3  P.W.  353. 

•  Brown  v.  Dawson,  2  Ver.  498. 
Pr.  Ch.  240.  Onham  c.  Graham, 
1  Yes.  263.   Corns  tf.  Farmer,  2  Eq. 


Ab.  34.  Wathen  f.  Smith,  4  Mad. 
325. 

f  Bloys  r.  Bloys,  2  Freem.  46.  2 
Vent.  347.  2  Ch.  Rep.  162.  Copley 
V.  Copley,  I  P.'W.  l46.  Ackworth 
9.  Ackworth,  1  Bro.  30?.  N'.  I>. 
Somerset  v^  Duchess  of  Somerset, 
1  Bro.  309.  N.  Moulson  tt.  Moulson, 
1  Bro.  82.  HiQChdiffb  v.  Hiachdiffe, 
3  Yes.  616. 

i  Nicholls  ff.  Nicholis,  Bac.  Ab. 
Leg.  D. 
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It  iH  obvious  howeyer  that  a  legacy  can  be  no 
satisfaction  of  a  claim  that  is  not  due  at  the  making 
of  the  will;  and  if  therefore  part  of  a  debt  i$ con-o 
tracted  before,  and  part  of  it  after,  the  legacy  will 
only  be  a  satisfaction  of  so  much  as  was  due  before 
the  date  of  the  will ;  or  if  legacies  are  given  both  by 
will  and  codicil,  and  a  debt  is  contracted  between  the 
making  of  the  will  and  of  the  codicil,  the  legacy  given 
by  the  latter  only  will  be  a  satisfaction.'  Nor  will  a 
legacy  be  a  satisfaction  of  a  debt  when  such  an  in^ 
tentioti  cannot  reasonably  be  inferred  1  Thus  where 
a  father,  having  as  executor  to  another  to  pay  a  sum 
of  moneys  to  bne  of  his  two  daughters,  by  his  Will  be-^ 
quesith'^d  them  1000/.  apiece ;  this  was  held  no  satis- 
faction of  the  legacy  he  had  to  pay  as  executor ;  for 
else  on^  daughter  would  take  more  than  the  other.^ 

The  maxim  indeed  that  debitor  non  presumitur 
donafre  has  been  continually  disapproved  of,  and, 
were  it  res  Integra,  would  not  hold.  Every  legacy 
impKcfs  a  bounty,  and  it  has  been  said  that  where 
there  are  assets  a  testator  may  with  equal  reason  be 
construied  bountiful  as  well  as  just.  The  Court  there- 
fore lays  hold  of  any  minute  circumstance  to  take 
cases  out  of  the  rule.""  Thus  a  direction  in  the  will' to 
pay  all  debts  and  legacies  has  been  considered  suffi- 


•  1  PAV.  299.  Craniner'8  case,  2 
Salk.  506.  Thomas  9  Bennet,  2 
P.W.  343.  Fowler  v.  Fowler,  3  id. 
353.  Gaynon  o.Wood,  1  Dick.  331. 

*  MerediA  r.  Wynn,  Pr.  Gh.  312. 
Gilb.  £q.  R.  70. 

«  See  1  P.W.  410.  2  id.  616.  3 
id.  354.  1  Salk.  155.  3  Atk.  68. 
97.  2  Ves.  636.  3  Ves.  466.  529. 
564.  Lord  Eldon  forcibly  remarics, 
if  this  rule  of  preeumption  was  once 


established,  and  understood  >  to  be 
the  rule,  it  would  have  been  infi- 
nitely better  that  it  should  not  be 
destroyed  by  small  observations 
upon  small  circumstances,  the  Court 
tryinf(  to  find  oirt  a  distinction:  it 
would  have  been  better  either  to 
have  abided  by  the  rule,  or  to  have 
said  boldly,  it  should  exist  no  longer. 
11  Ves.  547;  and  see  6  Ves.  641, 
642. 
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cieat  to  show  the  intention  that  the  particular  debt 
and  the  legacy  should  both  be  paid/  provided  the 
ckam^is  rach  as  to  come  within  the  ordinal^  meaning 
of  the  word  **  debt;"  For  where  a  man  oot^ianfeed 
en  his  marriage  that  his  heirs,  &c.  should  pay  ta  his 
wife  1000/.»  if  she  survived  him»  and  by  his  will  -gave 
hdr  1000/.  and  various  specific  bequests,  tod  gave  all 
his  real  and  the  residue  of'  his  personal  estate  upon 
trust  to  sell  and  pay  all  his  jnst  debts  and  legacies : 
the  Yice-ChancelLor  thought  that  the  provision  for 
the  wife  by  the  settlement  was  not  a  debt  within 
the  sense  in  which  the  testator  must  be  understood 
to  have  used  the  word  '^  debti^  ''  in  his  if  ill ;  and 
that  the  legacy  was  therefore  a  satisfaction  df  the 
covenant." 

A  legacy  to  the  payee  of  a  bill  of  exchange  has 
been  heki  no  satisfaction ;  for  if  so  it  would  depend 
upon  the  fact  whether  the  original  payee  had  ne- 
gotiated it  or  not  before  the  date  of  the  will.*"  And 
where  the  debt  owing  by  the  testator  was  upon  an 
open  and  running  account,  Lord  C.  Cowper  said,  the 
testator  could  not  intend  the  legacy  to  be  a  satis&c- 
tion  of  a  debt  which  he  did  not  know  that  he  owed, 
any  more  than  $i  legacy  could  be  a  satisfaction  of  a 
debt  contracted  after  the  makifig  of  the  will.^ 

If  the  bequest  is  of  smaller  amount  than  the  debt 
it  will  not  be  considered  a  satisfaction  pro  tanto/ 


•  Chancftv'8  case,  1  P.  W,  408. 
Richardson  r  Greese,  3  Atk.  64. 
Field  f.  Mo»tin,  2  Dick.  543.  Pilson 
0.  Price,  cited  id.  673  j  and  see  Tol- 
8on  t?.  Colling,  4  Yes.  483.  Adams 
t\  Lavendw",  I  M'Clel.  &  Y.  41. 

^  Watheii  9.  Smith,  4  Mad.  325. 

«  Can-  t\  Eastabrooke,  3  Vcs. 
561. 


*  Rawlins  v,  Powel,  1  P.W.  299. 
10  Mod.  398 ;  but  the  case  does  not 
seem  to  have  been  decided  on  diis 
ground.  See  also  Wallac^e  f^.  Pomfret, 
i  1  Yes.  542. 

*  2P.W.  616.  Minuel  v,  Sarazine, 
Mus.  295 ;  and  see  Graham  tf.  Gra- 
liasn,  i  Yes.  262  fJantle  t\  Morris, 
1  Bro.  133.  N. 
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Thus  aa  aniuiity  of  90if.  per  ajaain  giv^i  by  will  out 
oi  laad  and  payable  half  yearly  was  held  no  satisfac* 
tMNn  of  an  annuity  of  202.  per  annum  seonred  by  bond, 
payable  quart^ly,  and  free /ram  taaoes^  And  even  if 
tbe  gift  ia  of  ten  times  greater  Talue  than  the  amount 
of  the  claim,  yet  if  it  is  not  as  certain  as  to  the 
duration  and  commenc^nent  of  it»  it  will  not  be  held 
a  satisfaction.  A  bequest  tberelore  for  life  only  can 
be  no  satisfaction  of  an  absolute  interest.^  Or  if  a 
kgaoy  is  not  payal^  till  a  future  time,  as  at  the  age 
of  twenty^fiye ; ""  or  even  at  osie  BM>nth  after  the 
tasts^r^s  death ;  ^  it  will  be  no  satisfaction  of  a  claim 
that  is  due  at  his  death.  So  also  if  the  legacy  is 
given  qpon  a  coskdition  or  ^ontmgency/  Thus  where 
T«  B.  bequeathed  to  his  relatiions  A.,  B.»  C,  and  D.^ 
annuities  during  their  lives,  to  be  paid  quarterly  free 
from  taxes  by  his  wife,  whom  he  made  execntiix; 

and  the  wtfe  by  her  will  gave  A.  and  B.  annuities  in 

• 

fee  to  the.  same  amount  payable  quarterly  in  casethof 
skauM  survive  certain  persons;  and  gave  C.  and  D. 
also  annuities  in  fee  to  a  like  amount  payable  quar* 
tedy ;  and  it  was  contended  that  the  wife  being  in 
the  4iature  of  a^debtor  i^  respect  of*  th^se  th<?  case 
was  within  the  general  rule:  Lord  C*  King,  who 
thought  the  doctrhie  had  been  already  carried  toa 
far,  held  that  the  two  first  annuities  being  given  on 


■  Atkinson  r.  Webb,  2  Ver.  478. 
Pr.  Ch.  236. 

k  Perry  v.  Perry,  2  Ver.  505^  and 
see  Forsight  r.  Grant,  1  Ves.  J.  298. 

*  See  Jeacock  v,  Falkener,  1  Bro. 
294.  1  Cox,  37.  Lee  v.  Brown,  4 
Ves.  362. 

^  Case  cited,  3  Ves.  636.  Clark 
e.  Sewelly  3  Atk,  96^  and  see  Ni- 


cholls  tf.  Judson,  2  id.  300.  Haynes 
V.  Mico,  1  Bro.  129.  Adams  v.  La- 
vender, 1  M'Clel.  &  Y.  4L 

•  2  Salk.  508.  2  Atk.  493.  PoUex- 
fen's  case,  cited  Pr.  Gh.  395.  BeUaab 
t,  Uthwatt,  1  Atk.  426.  Pullen  9. 
Cresy,  3  Anstr.  830.  Mathews  o. 
Matliews,  2  Ves.  635.  Hanbttry  r. 
Hanbury,  2 Bro.  352.  529.* 
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oontingencies  which  might  never  hap(>en  there  coalcl 
be  no  pretence  to  say  they  should  be  a  satisfaction  of 
annuities  given  absolutely ;  and  if  that  were  so,  there 
wius  no  reason,  to  imagiqe  the  wif^  had  a  different 
ijitention  as  to  the  others,  or  that  she  intended  two 
of  them  to  go  in  satisfaction  of  the.  like  annuities 
given  by  her  husband,  and  the  other  two  not ;  and 
decreed  all  the  legatees  entitled  to  the  annuities  given 
by  both  wills/ 

Moreover  the  thing  bequeathed  must  beejusdeim 
generis  with  the  claim.  As  money  and  lands  there- 
fore are  things  of  a  different  nature,  the  one  shall  not 
he  taken  in  satisfaction  of  the  other,*"-  except  under 
iipecial  circumstances.''  Hence  where  a. man  being 
indebted,  to  his  brother  640/.  devised  to  hikn  a  mort- 
gage of  QQ9l.y  (of  which  he  had  got  a  decree  of  fore- 
i^imnre,  but  died  before  the  account  was  taken,  or 
tbse. mortgagor  absolutely  foreclosed;)  it  was  held  that 
the  loode  in  mortgage  being  devised  as  real^  estate 
^should  be  cionsidered  as  such  between  the  devisor 
4Had .  jdeyisee,  and  that  the  legacy  therefore,  although 
ig^«|ee  tba^  the  debt,  should  not  go  in  satisfaction 

..,  A  re»id(Uary  beqilest  being  uncertain  is  not  to  be 
jMO^oaed .  tfi  have :  boon  intended  as  a  satisfaction.* 
/fhus.whe^  on  marriage  an  estate  was  settled  after 


-TT" 


.  •  Crompton  v.  Sale,  2  P.  W.  553. 
Bac.  Ab.  Leg.  O.  1  Eq.  Ab.  205. 
<Jfr.'Prefttoii  (Lef.  348)  considers 
tkis  ^se  and  that  of  Lee  r.  Browu> 
4  Yes.  362,  to  have  proceeded  on  the 
ground  of  the  interests  being  deri?ed 
from  different  persons. 
jfc.aiP.W.  .€1JS.  2  Salk,  608. 
Goodfellow  &.  Burchett,  2  V«r.  296 ; 
and  see  Chaplin  c.  Chaplin,  3  P.W. 


245.  Jaggard  v.  Jaggard,  Pr.  Ch. 
175.  Richardson  r.  Elphinstone,  2 
Yes.  J.  4d3. 

*  See  Gibson  ».  Scudamore,  Mos. 
7.  Barkham  w.  Dorwine,  8  Vin.  Ab. 
364. 

*  Garret  ».  Evers,  Mos.  364. 

.  •  Baitet  ».  Bedtford,  I  Ves.  619. 
Alleyn  v,  Alleyn,  2  id.  37.  Devese 
V.  Pontet,  1  Cox,  188. 
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the  death  of  the  parents  on  the  first  aind  otfafer  sons' in 
tail  male,  remainder  to  daughters  till  *300(M.  was  rsfvsed, 
remainder  t6  the  deitlor's  heirs;  and  there  was  one 
son  and  two  datr^ters  of  the  marriage,  and  the  father 
by  will  gave  600/.  to  one  daughter,  and  700/.  to  the 
other ;  and  the  son,  who  was  executor  of  his  lather, 
paid  the  600/.,  and  by  his  will  devised  the  estate  to 
D.  he  paying  the  700/.,  and  made  his  listers  exe- 
cutrixes, and  gave  them  the  residue  of  his  personal  - 
estate  amounting  to  7000/. :  the  House  of  Lords 
reversed '  the  decree  of  the  Lords  Comurissibneni, 
who  were  of  opinion  that  the  provision  made  by  th^  . 
brothers  will  must  be  construed  and  taken  in  lieu 
and  compensation  of  the:  300O/.  by  the  marriage 
settlement.*    Yet  even  a  residue  under  some  circiim-  -/^/PUr 


stances  may  be  a  satisfaction :  as  where  in  a  diarriageX^^-^ 
settlement  there  was  a  proviso  that  money  or  l«ids^'^>^«^' 
given  by  the  father  in  his  lifetime  or  at  bis  death 
should  be  deducted  from  the  portion,  unless  be 
should  by  writing  declare  to  the  contrary:  here- a 
residuary  bequest  was  held  a  satisfaction  on  'the 
ground  of  the  special  proviso.^  So  a  bequest  of  tbe 
testator's  capital  share  in  a  trade^  and  such  sum  ahd 
so  much  money  as  being  added  to  the  capital  at  the 
last  settlement  should  make  up  in  the  whble  10,000l., 
was  held  a  satisfaction  of  a  portion  of  2000/.  diie  by 
settlement,  the  gift  not  being  uncertain ;  and  Sir  W. 
Grant  added,  he  was  by  no  means  clear,  that  if  the 
testator  had  confined  himself  to  saying  he  gate  mo 
much  of  his  residuary  estate  as  should  be  of  the 


•  Smith  V.  DuffiekL  2  Ver    177*         ^  Biekiiiaa  v.  Mergm,  1  Bro!  63. 
268.  2id.d94. 
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Fakie  ef  9d00£,  thit  would  not  bare  been  a  astisifiEkCi- 
tion  of  a  portion  of  the  same  amovnti* 

A  legacy  by  a  father  to  a  child  is  not  in  genienJ  a 
satisfaction  of  a  debt  dae  to  the  cfaitd  in  any  odn^* 
way  than  i9t  debt  due  from  a  stranger  would  be  satis- 
fied by  such  a  legacy.*"  The  Court  however  leans 
against  double  portions  proceeding  from  the  same 
^«^  •  ^r^iU€^  person,  or  tending  to  bring  a  greater  burden  on  the 
/^i:^^^  ^  ^,  jj^  ^f  ^  family ;  and  it  has  been  long  determined, 
^^^^''^^rthat  where  the  portions  come  from  the  same  party, 

the  father  or  a  person  in  loco  parentis,  small  circum* 
-^^  ^^4^^^2,«j9tances  of  difference  where  the  value  is  substantially 
^i>^%^^  ^^^    the  same  to  the  child  shall  not  prevent  satisfaction^ 

which  would  have  that  effect  in  the  case  of  a  stranger/ 
Thus  a  legacy  payable  three  months  after  the  decease 
of  the  testator's  wife  was  held  a  satisfaction  of  a 
poition  due  at  her  death  ."^  So  if  the  gift  is  not  equal 
in  amount  to  the  pcnrtion,  yet  it  will  nevertheless^  be  a 
sati^action  pro  tanto/  And  where  in  a  mamage 
settlement  providing  portions  for  cbildfen  there  was 
a  proviso,  that  if  the  parents  should  im  tikeir  UfUime 
settle,  give,;or  advance  to  any  ofaiki<  any-sam,  &c.  it 
should  be  deemed  add  tak^i  in  part  of  the  poitioB : 
a  legacy  by  the  father  was  considered  as  anadvonoew 
meni  in  his  lifetime,  and  a  satisihctton  pro  tanto/ 
It  was  asad  by  Lord  Hardwicke  that  legacies  to 


•  Bengongh  tf.  Walker,  15  Yes.  I  Bro.  305.    1  Cox/ 41.    Byde  v. 
607.  Byde,  2  Ed.  19;  1  Cax»  44.    i  Bro. 

^  Tolson  V.  Oollins,  4  Yes.  483.  309.  N. 

«  9  Yes.  427.    3  Atk.  98.    1  Yes.  Onslow  v.  MicheU»  18  Yes.  490. 

520.    1  Bro.  310.    3  Yes.  466.    6  Ooolding  v.  ^ayerfield,  13  PrL  593. 

Yes.  319.  1  M'Clel.  345 }    and  see  Leake  tr. 

'  Sparkes  v.  Cator,  3  Yes.  590.-  Leake,  10  Yes.  477. 

•  3  P.W.  247.  Warren  9.  Warren, 


' 
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servants  bad  never  been  held  to  be  in  satisfaction  of 
debts:*  his  Lordship  however  did  not  decide  the 
case  before  him  merely  on  that  ground,  and  in  other 
cases  the  circumstance  of  its  being  a  l^acy  to  a 
servant  does  not  seem  to  have  been  taken  into  con- 
sideration.^ 

Evid^ice  it  seems,  for  there  has  been  some  con- 
trariety of  opinion  upon  this  point,""  is  admissible  ^^-^^^^^^^ 
either  to  meet  or  fortify  the  presumption  that  a  legacy  ^^^ 
was  meant  as  a  satisfaction.*^  ^  a^  ^  /»^^.^ 


•  3  Atk.  69, 

^  See  2  Ves.  636.  Chancey's  case, 
I  P.  W.  408.  Wallace  r.  Pomfret, 
1  i  Ves.  642. 

«  See  1  Bro.  i31.  Copley  p.  Cop- 
ley, 1  P.W.  148.  N.  1.    Fowler  9. 


Fowler,  3  id.  363. 

«•  4  Dow  89.  File  v,  Kle,  1  Ch. 
Rep.  199.  Cutlibeit  0.  Peacock,  2 
Ver.  693.  Pole  r.  Lord  Somen,  6 
Ves.  309.  Wallace  r.  Pomfret,  11 
Ves.  642. 
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CHAPTER   V. 
op  rbvocation. 

Section  L 
Of  express  Revocations. 

It  has  been  held  that  if  a  husband  and  wife 
jointly  execute  a  mutual  will,  and  she  after  her  hus- 
band's death  takes  benefits  under  it,  and  then  makes 
a  new  will ;  the  latter  is  void  so  far  as  it  breaks  in 
upon  the  mutual  will,  the  bequests  of  which  her 
assets  are  bound  to  make  good/  But  except  in  such 
a  special  case  no  maxim  in  law  is  better  known  than 
that  a  will  is  always  revocable,  notwithstanding  it  be 
made  irrevocable  in  the  strongest  words.**  If  then  a 
testator  by  a  codicil  expressly  revokes  a  particular 
bequest  in  his  will,  there  can  be  little  diflSculty ;  but 
when  the  revocation  is  in  more  general  terms  a  ques- 
tion often  arises  how  far  it  was.  intended  to  include 
in  it  any  particular  legacy.  Thus  where  a  woman 
by  her  will,  reciting  that  she  had  a  power  of  ap- 
pointment over  some  Long  Annuities,  gave  and 
appointed  them,  and  all  her  plate,  linen,  china,  &Cm 
in  trust  for  her  residuary  legatee  thereinafter  named ; 
and  then  gave  all  her  other  estate  and  effects  to 
her  son  D. ;  and  by  a  codicil,  recited  that  she  had 
given  the  residue  of  her  estate  to  her  son  D.,  and 
legacies  to  her  son  W.,  and  to  her  servants,  and 
then  revoked  all  the  above  bequests,  and  gave  the 
residue  of  her  estate  and  effects  to  her  sons  W.  and 
D.  equally  between  them :  the  codicil  was  held  only 
to  revoke  the  bequest  of  the  residue,  and  not  to  ex- 

•  Dttfour  V.  Pereira,  1  Dkk,  419.       ^2  Bl.  Com.  502.    Off.  Ex.  243. 
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tend  to  the  long  annuities  and  specific  articles,  to 
which  U.  was  solely  entitled.*    In  the  same  way 
where  a  man  devised  a  freehold  estate  called  Battens 
to  his  wife  for  life,  and  after  her  death  to  A.  for  life, 
with  remainder  to  his  first-  and  other  sons  in  tail, 
with  remainders  over;  and,  after  reciting  that  he  was 
possessed  of  a  leasehold  estate  adjoining,  directed 
ht8  trustees  and  executors  to  grant  the  same  to  some 
persons  in  trust  Uiat  it  might  go  and  be  enjoyed  by 
the  owner  or, possessor  for  the  time  being  of  his  real 
estate,  and  not  be  separated  therefrom  as  long  as 
die  term  lasted ;  and  then  gave  his  wife  the  rents,  ^ 
israes,  and  profits,  of  all  his  chattel  estates  for  her 
Kfe,  if  she  chose  to  reside  at  Battens,  and  also  the 
use  during  life  of  the  household  goods  and  furniture 
there ;  and  the  testator  afterwards  suffered  a  recovery 
of  his  real  estates,  by  which  the  devise  of  Battens- 
was  revoked:    the  House  of  Lords    reversed   the 
decree  of  Lord  Camden,  who  had  decided  that  the 
direction  to  convey  the  leasehold  estate  and  the  de- 
vise to  the  wife  of  the  chattel  estate,  and  of  the 
household  goods,  and  furniture,  were  consequentially 
revoked  ;^  and  held  the  wife  entitled  to  the  benefit  of 
the  bequests,  discharged  from  the  condition  of  living 
at  Battens,  which  the  recovery  had  put  out  of  her 
power.* 

Where  a  man  by  his  will  bequeathed  to  his  sister 
a  legacy  of  lOOi.,  and  by  a  codicil  revoked  "  the 
l^;acy  oi  Jfifty  pounds  bequeathed  to  his  sister:" 
Lord  Alvanley  inclined  to  think  it  was  only  a  mis* 

*  Roach  0.  Haynes,  6  Yes.  153.      1  Dick.  397 ;  approFied  of  by  Lord    * 
8  i4.  684 ;  and  Bee  Clarke  v.  Butler,     Erskine,  13  Yes.  492. 

1  Mer.  304.  *  Darley  t*.  Langwortby,  7  Bro. 

*  Darley  ».  Darley,  Ambl.  653*     P.  C.  177- 

S 
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take  of  the  quantum,  and  a  demonstration  of  inten- 
tion to  revoke  the  legacy  given.' 

A  legacy  to  an  executor^  we  have  seen,**  is  upon 
condition  that  he  takes  upon  himself  the  office, 
without  which  he  will  not  be  entitled  to  it.  The 
revocation  therefore  of  the  appointment  of  an  exe- 
cutor is  a  revocation  of  a  legacy  given  to  him."" 

The  mere  cancellation  of  a  bequest  by  the  testa- 
tator's  drawing  a  line  through  it  with  a  pencil,  or 
striking  out  the  name  of  the  legatee,  seems  sufficient 
with  respect  to  personal  property."*  And  although  a 
subsequent  instrument  revoking  a  devise  of  freehold 
must  be  executed  according  to  the  statute  of  frauds,*" 
yet  if  a  man  by  a  codicil,  not  so  executed,  revokes 
a  residuary  bequest  consisting  of  personal  property 
and  of  the  produce  of  real  estate  directed  to  be  sold, 
the  revocation  is  effectual  as  to  the  peri^onalty.^ 

A  false  reason  gtvep  for  revoking  a  gift  prev^nt^ 
the  effect  of  tt^e  revocation.  Thus  where  a  man  as- 
signed in  his  codicil,  as  a  reason  for  revoking  two. 
legacies  given  by  his  will,  that  the  legatees  were 
dead,  which  turned  out  not  to  be  the  fact :  it  was 
decreed  to  be  no  revocation,  the  cause  being  false.^ 
But  where  a  woman,  having  given  by  her  will  300/. 
to  the  children  of  A«,  gave,  by  a  codicil,  to  B.  the 
300/.  designed  for  A.'s  children,  '*  as  she  knew  not 
whether  any  of  them  were  alive,  and  if  they  wereV)eU 
provided  far :''  the  revocation  was  determined  to  be 
effectual,  as  the  Court  would  not  inquire  whether  the 

legatees  were  well  provided  for  or  not.** 

. - — . i 

*  Lord  Ctfrington  c  Payne,  5  *  29  Gar.  11.  3.  6. 

Yes.  404.  ,  'GaUim(^.Noble,dMer.  691. 

^  Ante  137.  ■  Campbell  v.  French,  3  Yes.  321. 

•  See  8  Yes.  593.  ^  Att.  Gen.  v. Ward,  3  Yes.  327. 
^  Mence  v.  Mence,  18  Yes.  348. 


BXPftBSS   RBVOCATIOTfS.  259 

If  a  testator  by  a  codicil*  revokes  a  legacy  given 
by  his  will,  and  afterwards  by  a  second  codicil  ap*^ 
points  another  executor,  and  confirms  his  will  in  alt 
other  respects  ;  this  does  not  set  up  the  legacy 
again/ 

Where  a  man  devised  his  property  equally  among 
his  children,  and  afterwards  by  a  codicil  revoked  the 
gift  as  to  one  of  them  (the  plaintiff),  and  also  ex- 
cepted his  name  by  an  interlineation  in  the  will, 
giving  bim  only  one  shilling;  and  after  this,  being 
reconciled  to  him,  cancelled  the  codicil,  but  foi'goit 
to  strike  out  the  interlineation  in  the  will :  the  will 
was  held  to  be  set  up  again  with  regard  to  the  plain- 
tiff, who  was  consequently  entitled  equally  with  the 
other  children;*'  In  the  case  of  an  erasure  of  the 
I^atee^s  name  out  of  a  will,  the  executor,  who  had 
submitted  that  the  will  should  be  proved  as  if  no 
such  erasure  had  been  made,  was  held  concluded, 
and  the  legatee  entitled  to  his  legacy/ 

The  marriage  of  the  testator  with  his  legatee  is 
not  ^f  itself  a  revocation  of  the  legacy ."*  But  where 
a  man,  having  agreed  to  settle  100^.  per  annum  on 
bis  intended  wife,  made  his  will,  on  finding  himself 
ill,  and  left  her  100/.  per  annum;  but  recovering,  the 
marriage  was  soon  afterwards  had,  and  the  settle- 
ment carried  into  execution :  evidence  was  admitted 
tO'  prove  these  facts,  and  the  wife,  after  her  husband's 
death,  put  to  her  election,  which  100/.  she  would 
choose/ 

According  to  Lord  Coke  if  in  one  will  there  be 


•  Croflbie  v.  Mac  Doual,  4  Ves.  B.  122.    Coop.  60. 
610 ;  and  see  Izard  v.  Hunt,  post         •  Parker  ».  Ash,  1  Ver.  25^ 
262.  '  Ewbank  r .  Halliwell,  2  Bro.  220. 

^  Utterson  v.  Utterson,  3  Yes.  &         •  Mascal  v.  Mascal^  1  Yes.  323. 
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divers  devises  of  one  thing,  the  last  devise  taketh 
place :  bjit  Mr.  Hargrave  observes  that  the  opinion 
supported  by  the  greatest  number  of  authorities  is, 
that  the  two  devisees  shall  take  in  moieties/  In  per- 
sona] h^equests  also  there  has  been  a  great  t^ontrariety 
of  opinion.  In  Swinburne  it  is  laid  down  that  the 
legatees  shall  divide  the  legacy  between  them:^ 
while  another  work  of  considerable  authority  adopts 
the  doctrine  of  Lord  Coke.  Ih  one  case  in  which  a 
man  had  bequeathed  the  same  sum  in  South  Sea 
stock  to  two  different  .persons,  and  the  testator  at 
the  time  of  making  his  will  and  at  his  death  had 
only  that  actual  sum  of  South  Sea  stock ;  and  it  was 
decreed  at  the  Rolls  that  the  legatees  stiould  divide 
it:  Lord  Har^wicke  said,  that  if  the  gifts  vlrtere  of 
the  same  individual  sum  the  decree  was  right;"^  Yet 
in  a  subsequent  case,  (where  iie  held  that  the  latter 
gift  revoked  the  former  upon  the  ground  of  the'  appa- 
rent intention)  his  Lordship  said,  that  iii  tbechse  of  a 
simple  legacy,  if  a  man  made  a  will  and  gavb  u*  horse 
to  A.  in  the  first  part,  and  in  the  latter  end  of  iC  gave 
the  same  horse  to  B.,  it  was  a  revocatioa  of  the  for- 
'tner  legacy,  and  Swinburne  therefore  was  mistaken 
in  point  of  law."*  And  this  seems  to  be  the  opinion 
bf  later  judges.'  If  a  partial  interest  in  a*  thing  be- 
queathed by  will  is  given  by  a  codicil  to  another,  it 
is  a  revocation  only  pro  tanto,  and  such  a  construc- 
tion must  be  made  as  that  both  legacies  may  take 
place.^ 


•  Co.  Lit.  112,*. 

»»  P.  7.  S.  21.    Godolph.  449. 

•  Touch.  461. 

'  Purse  V,  Snaplin,  1  Atk.  414. 


•  Ulrich  V.  Litchfield,  2  Atk.- 372, 

'  See  ante  195. 

«  Stone  V.  Evans,  2  Atk.  86. 
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Section  II. 

Of  implied  Revocations. 

m 

I.  It  has  long  been  a  settled  rule  in  equity  that^^^^i/v^^^.i^ 
^  where  a  •  parent,  or  person  loco  pai^ntjs,*  gives  a*^^^^^*]^ 
'  i:^  y..j^  legacy  as  a  portion  to  a  child,  and  afterwards  on^^.  ^  ^ 
K^ ^.4«».^iQarriage,  or  any  other  occasion  calling  for  it,  ^A'-z-^^nuS^ x^^ 
'^'^^^  vAiwi0«  an  equal  or  larger  sum  to  that  child,  the  ad-^'V- -^'^^ -^^S:^ 

■     •^    ^afltteement  shall  be  presumed  to  be  in  satisfaction  o\  ^r*^- 
^^^^^  ^^  tegacy,  Which  is  therefore  considered  as  ade^m^d,  ^^^^j^ 
"^   ot  mvofced )'' .  and  a  prohibition  vrill  be    grantedf-^/:^. 
t/     against  a  legatee  suing  in  the  spiritual  court  for  his  ^^ 

•ItigEtcy^^  If  the  sum  advanced  is  less  than  the  legacy  >9u»^^^*W2 


'*.-5*»^    it  will  bei  ao  ademption  pro  tanto  ;**  or  even,  as  it 
7^*^  ^  bfeen  heldjj  of  4he  whole  bequest/    The  doctrine 


has 

ap- 
peairsm  aA  esirly  case  where  a  testator  bequeathed  to 
hjis  f<Mir  daoghters  600/.  apiece,  and  afterwards  gave 
ti>e  eldest  daughter  oh  her  marriage  700/.  portion^ 
afUrswbich  he  made  a  codicil,  and  gave  100/.  apiece 
to  his  unmarried  daughter^,  and  ratified  and,  con- 
firmed his  will:  it  was  held  that  the  portion  given 
by  the  testator  in  his  lifetime  should  be  intended  in 
satisfaction  of  the  legacy  to  his  eldest  daughter ;  and  * 
it  was  agreed  to  be  the  constant  rule  of  thc^  Court 
that  where  a  legacy  was  given  to  a  child,  who  after- 


^*^'  jii 


<r* 


V/' 


*  See  2  Atk.  518.  Monck  o. 
Monck,  1  B.  &  B.  298. 

^  Hale  9.  Acton,  2  Ch.  Rep.  35. 
2  Ver.  257,  cited.  Jenkins  v.  Powell, 
2  Ver.  1 15.  Bif^gleHton  v.  Gnibb,  2 
Atk.  48.  Tapper  v,  Chalcroft,  ibid. 
492,.  cited. 

*  Scotton  V.  Scotton;  1  Stra.  235. 
'  Hoekins  r.  Hoskins,  Pr.Ch.  263  j 

and  see  Bifd  v.  Hooper,  Pr.  Ch.  298. 


Roome  v.  Roome,  3  Atk.  181.  Shu- 
dal  9.  Jekyll,  2  id.  516.  Powell  v* 
Glesver^  2  Bro.  499.  Ex  p«rte'  Pye, 
18  Ves.  140. 

'  See  Clarke  r.  Bur^oine,  1  Dick. 
353.  Hartop  r.Whitmore^  1  P.W. 
681.  Pr.Ch.  541.  1  Stra.  40?.  1 
Bro.  306,  N.  Belt's  ed.  \  but  the  l»8t 
case  seems  to  have  been  denied  to 
be  tew.     1  Ves.  J.  105. 
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wards  upon  marriage  or  otherwise  had  the  like  or  a 
greater  sum,  it  should  be  intended  in  satisfaction  of 
the  legacy,  unless  the  testator  should  declare  his 
intent  to  be  otherwise ;  and  it  was  said  the  words  of 
.  ratifying  and  confirming  did  not  alter  the  case,  thou^ 
vthey  amounted  to  a  new  publication,  being  only 
words  of  form,  and  declaring  nothing  of  the  testator's 
intent  in  this  matter/    The  Master  of  the  Rolls  in- 
deed, in  a  subsequent  case,  thought  a  codicil,  made 
'after   the  advancement,  a  strong    circumstance  to- 
show  the  intention  of  a  testator  that  there  should  not 
%^^  ^y^tJ^^  ^^  ademption.**    But  in  a  later  case  it  was  held 
%^,/UdU^  -^  according  to  the  doctrine  of  Izard  t;.  Hurst  that  a 
^^"^  codicil  ratifying  and  confirming  a  will  did  not  set  u[^ 

an  adeemed  legacy.*" 

This  rule  (which  although  it  is  said  to  be  the  law 
of  all  other  nations'^  Lord  Thurlow  does  not*  seem  to 
have  approved  of")  proceeds  upon  the  presumption 
that  a  man  does  not  mean  to  pay  twice  the  sanfte 
debt;  an4  judges  in  equity  have  been  in  the  habit  of 
giving  the  name  of  a  debt  to  a  portion  given  by  a 
fjather  to  a  child;  and  thence  a  presumption  has 
bi^en  raised  against  the  in,tention  of  the  £MJber  to  give 
[WO  pprtions/  Hence  the  rule  does  not  apply  to 
'^  /^-^.J  mere  legacies  bequeathed  by  a  stranger,'  or  collateral 
relations^^  unless  perhaps  given  as  a  portion  or  for 


•  Izard  r.  Hunt,  2  Fit^em.  224.  •  See  1  Bro.  427.    2  'vk  ^1?.  62U 
^  Roome  «.  Roome,  3  Atk.  181 ;  1  Ves.  J.  110. 

and  see  Bird  v.  Hooper,  Pr.  Oh.  298.  ^  19  Ves.  411.    Ambl.  326.    1 

Rider  r-Waj^er,  2  P.W.  334.  Dick.  40?. 

*  Monckt^*Moiick«lB.&B.298;  (  Powel  «.  Cleaver,  2  Bro.  500*, 
and  see  Drinkwater  v.  Falconer,  2  and  see  Spinks  tr.  Robins,  2  Atk.  491. 
Ves.  623,  Roberts  o.  Bennet,  2  Ver.  136. 

^  1  P.W.  682.  ^  Shndal  o.  Jekyll,  2  Atk.  ol6. 

Brown  o.  Peck,  1  Ed.  140. 
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the  ss^me  purpose  as  the  advancement;*  nor,  it  is 
said,  by  a  grandfather  to  bis  grandson;^  nor  even  by 
a  father  to  his  illegitimate  cbiM,  virhen  there  is  no- 
thing in  the  will  to  infer  the  relationship,  nor  any 
thing  in  tlie  nature  or  manner  of  tbe  l^acy  indi- 
cating that  it  is  given  as  a  portion  by  a  father  to 
his  child. ^  ' 

The  first  gift  also  must  be  in  the  nature  of  a  por- 
tion^ to  answer  the  description  of  a  debt,  which  is  to 
be  satisfied  by  the  subsequent  provision;"*  and  al- 
though where  a  father  gives  a  legacy  generally  he 
will  be  imderstood  to  mean  it  as  a  portion,*  yet  if  it 
can  be  collected  from  the  will  that  he  did  not  intend 
it  as  such,  it  will  not  be  defeated  by  a  subsequent 
advancement.  Where  therefore  a  testator,  having 
jfovr  daughters,  gave  one  by  will  1000/.,  and  then  he^ 
q«ieatbed  to  all  of  them  1500/.  apiece  for  their  por-- 
tioDS;  and  afterwards  on  the  marriage  of  the  first 
gave  her  4000/. :  it  was  held  that  this  should  be  con- 
sidered a  satisfaction  of  her  legacy  of  1500/.,  given 
as  a  portion,  but  not  of  the  1000/.  legacy.^ 

If  either  the  legacy  or  the  advancement  is  uncer- 
tain,  or  upon  a  contingency,  the  one  will  hot  be  con- 
sidered a  satisfaction  of  the  other.  There  was  no 
ease,  Lord  Hardwicke  said,  where  the  devise  had 
been  of  a  residue,  that  was  uncertain,  and  at  the 
time  of  the  testator's  death  might  be  more  or  less,  in 
which  a  subsequent  portion  given  had  been  held  to 

be  an  ademption :  it  had  always  been  of  weight  in 

■  ■   ■     ...         ■ —  — ^^ — . — ,  .. . 

*  See  2  Bro.  518.    18  Yes.  153.  therby  r.Dixon,  ]9V«8.407.  Coop. 

154.     Roome  v,  Roome,   3   Atk.  279. 

181.  *  19  Yes.  412. 

^  2%T0.  517;  and  see  Roome  p.  •  2  Atk.  518.     18  Yes.  161. 153. 

RooEoe,  d  Atk.  181.  1  Yes.  J.  107*     1  Diek.  407- 

<  Ex  parte  ,Pye,  18  Yes.  140.  We-  ^  Ward  v,  Lant,  Pr.  Oh.  18t 
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tKe  construction  upojii  double  portions  that  they  were 
both  certain.* 

.  Again  where  a  father  bequeathed  5Q0h  to  bb  sod^ 
aQ4  afterwards  took  him  into  partnership,  and  brought 
in  the  whole  capital  (3000/.)  which  by  the  deed  of 
partnership  was  to  be  brought  in  by  them  equally : 
this  was  held  not  to  be.  a  satisfaction  of  the  500/.» 
not  being  ejusdem  generis.*"  And  where  a  legacy, 
was  given  in  trust  for  the  separate  use  of  the  testa* 
toir's  daughter  for  life,  and  afterwards  to  her  hus- 
bfuid  for  life,  and  afterwards  to  their  childjr€&:  and 
the  testator  after  the  execution  of  the  will  ad yabced 
H  sum  of  money  to  the  husband :  the  Viej&t£lhaa- 
cellor  observed,  that  prim&  facie  this  a^bUoe  to 
the  husband  was  not  a  satisfaction  pro  taaito>  of  ^tbe 
legacy,  because  the  nature  of  the  gift,  waei  different 
from  the  legacy,  which  was  limited,"^  In  this  res^^ct 
however  the  Court  overlooks  small  difierences  in  the 
circumstances  of  that,  which  is  proposed  to  be  given, 
and. thai;,  in  satbfaction  of  which  it  is  contended  to 
be  given;  and  does  not  inquii'e,  whether  tlie  portiiMi 
by  tim  .will  is  entirely  and  absolutely  to  the  child ;  or 
whftt  is  afterwards  advanced  in  the  form  of  a^settle^ 
mii^t. on  marriage ;  which  not  being  a  performance  of 
a.  povenant  or  satisfaction  of  a  debt,  yel  is  a  pre-^ 
siuned  satisfaction  of  the  intended  portion/ 

In  a  case  in  which  a  man  bequeathed  to  his  eldest 
son  400/.  to  enable  him  to  finish  building  a  mansion* 

'  Farnham  r.  Phillips,  2  Atk.  215.  '  Bell  v,  Coleman,  5  Mad.  22 ;  aad 

Spinks  t*.*Robin8,  id.  491.    Smith  v.  see  Baiigh  r.  Read,  1  Ves.  J.  257-  3 

StroajT,  4  Bro.  493.    Freemantle  v,  Bro.  192.    Thellusson  tsWoodford, 

Banks,  5  Ves.  79.    .  4  Mad  420. 

^  Holmes  v.  Holmes,  1  Bro.  555.  ^^  Trimmer  v,  Bayne,  7  Ves.  508 ; 

1  Caz»  39  'y  aud  see  Grave  t*.£.  Sails-  and  see  Monck  t*.  Monck,  1  B.  &  B. 

bnry,  1  Bro.  425.  298.  Hartoppf7.Hartopp,17Ve8.184. 
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hiM»e ;  and  ,the  testator  afterwards  hiikiself  expended 
more  than  that  sum  upon  the  house,  and  still  left  it 
uniinisbed :  the  Lord  Chancellor  is  reported  to  have 
held  the  lefgacy  to  be  satisfied ;  but  it  seems  by  the 
decnee  that  the  money  was  ordered  to  be  paid  to  tbe 
soE**  In  another  case  where  a  man  advanced  his 
tw>t>  sons  Peter  and  William  15002.  each,  for  which 
they. gave  receipts,  acknowledging  it  to  be  on  ac- 
count,^ af^  in  part  of  what  he  had  given  or  should 
give  tbeiii  by  hi^  will ;  and  he  afterwards  made  his 
Will|>  and  ^thereby,  taking  notice  that  he  had  advanced 
Witb ibis' children  William,  and  E.  and  S.  (his  daugh- 
tere)  1500^.  -apiece,  gave  in  like  manner  to  his  three 
others  children  Peter  ^  and  M .  and  A.  1500/.  apiece :  it 
wsiii  decreed  that  the  1600/.  advanced  to  Pet^r  should 
b^*  a 'Satisfaction  of  the  legacy,  and  that  he  shotild 
n<it  JNatve  a»iothfer  1500/.  upon  the  latter  words.^ 

•  It'is  elearly  Established  that  evidence  is  admis---^^ 
sible  to  rebut  this  presumption  of  an  advancement  ^^^^^^^ 
beiti^ d* satisfaction  of  a  legacy:*  but  the  evidence? ^^^r^ — ^  j-^^ 
mii6t«be  iclear  and  satisfactory,  otherwise  the  rule  will-^  '^^'^  ^J^* 
pmvaili^  .  Where  a  man  bequeathed  to  his  daugbter^^  ^^^  ^^v^ 
lOOOi/.,  to  be  paid  her  on  her  marriage;   and  the*^f^^^ '* "^       " 
daughter  marned,  and  the  testator  shordy  afterwards 
advanced  her  husband  500/. ;  and  the  evidence  was, 
that  the  testator  had  declared  that  he  would  give  his 
daughter  500/.,  as  soon  as  she  was  marHed,  us  she 
would   want    fttrniture:    the   Master    of  the  Rolls 
thought  that  as  the  testator  had  made  no  reference 


•  HtKbands  v,  HuBbancis,  1  Ver.  son,  2  Bt-o.  30?.    1  Ves.  J.  100.    3 
95,  Rdthby's  ed.  Bro.  61.    2  Cox,  220.    Thellasson 

*  Upton  0.  Prince,  For.  71.  i?. Woodford.  4  Mad.  420. 

'  Debeze  t?.  Mann,  I  Cox,  346.  «»  Trimmer  r.  Bayne,  7  Ves.  608. 

2  Bro.  165.  519.    Ellison  v.  Cook-  Dwyer  v.Lysaght,  2  BaU.  &  B.  156^ 
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to  what  he  had  antecedently  engaged  to  do,  the  infe- , 
rence  was  that  it  was  a  new  gift ;  for  when  called  to 
the  consideration  of  the  subject,  it  was  natural  that 
he  should  have  expressed  his  intention,  or  said  some- 
thing with  reference  to  the  engagement  under  which 
he  was ;  and  if  he  did  not,  the  Court  could  only 
consider  the  purpose  expressed,  without  reference  to 
any  other  provision  he  had  made  for  her.* 

Sir  W.  Grant  doubted  whether  strictly  it  was 
competent  in  the  first  instance  to  give  evidence  of 
declarations  of  an  intention  to  substitute  one  provi- 
sion for  the  other ;  but  conceived  it  might  be  shown 
by  extrinsic  evidence,  who  was  the  author  of  a  gift, 
where  that  did  not  appear  upon  the  face  of  the  trans-^ 
action.^  Yet  evidence  seems  to  have  been  admitted 
IB  the  first  instance  in  favour  of  the  presumption  ;^ 
even  in  one  case,  as  between  straAgers."^ 


,/^i^^4ii  /-  J^^f^  IL  We  have  already  seen  that  the  subject  matter 
'A^yii^/.^  of  a  specific  legacy  must  be  found  to  be  in  existedee 
^^i^L^T*'  the  testator's  death/    If  therefore  after  making 

his  will  he  disposes  of  that,  which  he  has  specifically 
bequeathed,  it  operates  as  an  ademption  or  revocation 
of  the  gift.  Thus  if  an  estate  is  devised  to  be  soldi 
and  die  produce  bequeathed  away,  and  the  testator 
afterwards  himself  sells  the  estate ;  the  gift  of  the 


•  Robinson  v.Whitley,  9  Ves.  577*  ford,  4  Mad.  420.    Bell  0.  Coleman, 

»  17  Vc8.  192.  5  id.  22. 

«  See  Hale  v.  Acton,  2  Ch.  Rep.  '  Chapman  9.  Salt,  2  Ver.  646^ 

tt.     Hoskins  v.  Hoskini,  Pr.  Ch.  and  see  IS  Ves.  153,  154.    Shudall 

263.  Bi^le8tour.Qiabb,2Alk.48.  0.  Jekyll,  2  Atk.  516.     Maieal  v. 

RoeeweU  O.Bennett,  3 id. 77.  Monck  Mascal,  ante  259. 

0.  Monck,  1  B.  &B.  298.    Brown  0.  •  Ante  16,  17. 
Feck,  1  Ed.  14a  TbrilvMon  0. Woed- 
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produ€e  is  revoked,  and  the  purchase  money  becomes 
part  of  bis  general  personal  estate." 

When  however  the  thing  bequeathed  is  not  folly 
alienated,  as  if  it  be  pledged  or  pawned,  the  legacy, 
it  is  said,  is  not  thereby  extinguished,  and  the  exe- 
cutor is  bound  to  redeem  and  restore  it  to  the  legatee, 
or  pay  the  price  of  it,  if  he  suffer  it  to  be  forfeited." 
Nor  will  a  mere  alteration  be  an  ademption,  pro- 
vided the  thing  remain  the  same  in  substance.  As 
if  a  testator  bequeaths  a  house  or  a  ship,  and  after- 
wards by  piecemeal  repairs  or  renews  them,  so  that 
there  remains  little  or  nothing  of  the  old  matter  or 
staff;  his  will  is  not  by  this  presumed  to  be  changed, 
and  it  is  deemed  to  be  the  same  house  or  ship  in 
law/  So  where  a  man,  entitled  to  nine  twelfths  of  a 
partnership  concern,  bequeathed  them  by  will,  and 
afterwards  the  articles  expired,  and  he  entered  into 
new  ones,  by  which  he  only  reserved  to  himself  seven 
twelfths :  this  was  held  no  ademption,  but  the  re- 
newed interest  passed  under  the  will."^  But  it  is  said 
that  if  the  testator  voluntarily  pulls  down  the  wh<^e 
of  the  house,  that  he  has  bequesithed,  or  it  is  de- 
sfaroyed  by  fire  or  accident,  and  he  rebuilds  a  new 
one  in  the  same  place,  his  will  is  presumed  to  be 
changed  and  the  legacy  extinguished.**  If  he  be- 
qneathed  a  gold  chain,  and  afterwards  converted  it 
into  a  cup»  this  was  no  ademption  in  the  civil  law ; 
but  this  doctrine  has  not  been  adopted  by  us.' 

If  stock  is  altered  by  act  of  Parliament;'  or  is 
transferred  by  a  cestui  que  trust  from  the  names  of 


•  Amald  'v.  Anuld,  1  Bro.  401.         *  Ba^weU  v.  Child,  Ambl.  260. 

2  Dick.  6iB.  •  Swiab.  P.?.  S.  20.  Oodolph.  401. 

»  Swinb.  P.  7-  S.  SO.  '2  Bro.  110.    Swinb.  P.  7.  S.  24. 

•  Ibid.    Godolph.  401.  >  Partridge  r.  Ftirtndge,  For.  226. 
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trustees  into  his  own;*  it  is  no  ademption.  A  specific 
/^jj^^i*  V  •/?  bequest  indeed  of  stock  is  adeemed  by  the  testator's 
^-^^  ^/z.    selling  it;  ^  yet  if  he  afterwards  buys  in  again,  it  has 

been  thought  the  legacy  would  remain  good.* 


Asjti^i^  In  the  civil  law  the  bequest  of  a  debt  due  to  the 
testator  was  extinguished  by  the  subsequent  payment 
or  release  of  it,  unless  the  testator  set  apart  and  pre- 
served entire  what  he  so  received.*  In  our  cburts 
there  has  been  some  difference  of  opinioh^'and  the 
receiving  of  the  debt  held  in  some  cases  an  ademp- 
tion,*  and  in  others  not.^  A  distinction  i;*^aS  talien  at 
one  time  between  those  instances  iii' which  the  debtor 
paid  in  the  debt  of  his  own  accord,  and  uncalled  fBf, 
and  where  the  testator  himself  called  it  in :"  in  •  the 
former  it  was  held  to  be  no  ademption,  6n  the  groutid 
that  it  must  be  the  testator's  own  act,  and  not' tiidt  of 
a  third  person,  which  revoked  his  will;  whereks'by 
calling  in  the  debt  he  showed  his  intention  of  making 
it  his  own,  and  not  of  leaving  it  to  the  legatee  to 
recover.*  But  this  distinction  was  frequently  dis- 
approved of,  and  soon  after  exploded :""  and  the 
modern  doctrine  seems  to  be,  that  where  the  testator 
receives  the  whole  or  a  part  of  the  debt  bequeathed. 


^  Dingvirdi  0*  A«k«w,  1  Cox,  4S7. 

^  A^Jiivaer  0.  Macg^iure,  2  Bro. 
108,  Humpbreys  0.  Humphreys,  2 
C0X9 1S4.  Birch  9.  Baker,  Mos.  373. 

«  See  Dripkwvler  r»  Fakoaer»  2 
Ves,  623.  Partridge  r.  Partridge, 
For.  226.  This  position  is  denied  in 
a  modem  work,  Prest.  Leg.  330. 

'  Godolph.  434.  2  Bro.  110;  and 
see  Fryer  p.  Morris,  9  Ves.  360. 

^  2  l^ra.  824.  Ambl.  402.  Rider 
r.  Wager,  2  P.W.  328.  Att.  Gen. 
&.  Pyle,  1  Atk.  435. 


f  Orme  9.  Smith,  I  Bq.Ak  802. 
Gilh.  £q.  R.  82.  2Ver.  681.  Ford 
».  Fleming,  2  P.W.  469.  1  Eq.  Ab. 
802.  Tins  last  case  however/aeoofd- 
ing  to  2  Stra.  823,  was  decided  on 
the  ground  of  the  legacy  being  a 
demonstrative  one. 

•  2  P.W.  166.  For.  228.  1  Atk. 
508.  3  id.  123.  Orme  «.  Smith, 
ante  N./. 

fc  1  P.W.  464.  2  id.  471.  3  id. 
385.  AmU.4Q2.d69.  2  Ves.  624. 
2  Bro.  110. 
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whether.be  calk  it  in  or  it  is  paid  in  voluntarily,  it  is 
an  ademption  for  so  much  as  is  received.''  Thus  if 
after  a  debt  is  bequeathed  the  debtor  becomes  bank- 
rupt, and  the  testator  receives  a  dividend  under  the 
commission :  this  is  an  ademption  for  so  much  as  he 
has  received,  although  the  gift  remains  good  with 
respect  to  what  may  be  paid  after  his  death  out  of  the 
bankrupt's  estate.*"  Lord  Thurlow  said  he  did  not 
think  the  question  in  these  cases  turned  on  the 
intention  of  the  testator ;  that  the  idea  of  proceeding 
QH.the  animus  adimendi  had  introduced  a  degree  of 
confusion  which  was  inexplicable,  and  he  was  satis- 
fied froin  the  consideration  he  had  given  the  subject, 
thai  t^e  only  nUe  to  be  adhered  to  was  to  see 
whether  the  subject  of  the  specific  bequest  remained 
in  3pecie  at  the  time  of  the  testator's  death ;  for  if  it 
did  Boty  then  there  must  be  an  end  of  the  bequest."" 
In  a  subsequent  case  indeed,  in  which  a  man  be- 
queathed the  interest  of  a  bill  of  exchange  accepted  by 
the  £ast  India  Company  to  his  wife  for  life,  and  ^fter 
her  death  to  be  sold,  and  the  produce  divided  among 
his  nephews  and  nieces ;  and  the  testator  afterwards 
received  the  amount  of  the  bill,  which  formed  the 
bulk  of  his  property,  and  lent  it  on  personal  security : 
Lord  Loughborough  held  this  not  to  be  an  ademption, 
grounding  his  decision  upon  the  intention  of  the 
testator ;  and  seemed  to  approve  of  the  distinction 
between  a  voluntary  and  compulsory  payment.^  But 
in  a  late  case  where  a  man  effected  two  policies  of 
insurance  upon  the  life  of  his  wife,  and  bequeathed 

»  Stanley  v.  Potter,  2  Cox,  180.  <"  2  Cox,  182.  186. 

Humphreys  v.  Humphreys,  id.  184.  *  Coleman  v.  Coleman,  2  Ves.  J. 

FVyer  «.  Morris,  9  Ves.  360..    .  639.    See  the  .obserratioQC  on  this 

^  AiKbumer  r.  Maoguiie,  2  Bro.  case,  ante  24. 
108. 
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them  by  will,  and  afterwards^  upon  the  death  of  hii 
wife,  received  the  atnouiit ;  Sir  J.  Leach  followed  the 
doctrine  of  Lord  Thurlow,  and  considered  it  an 
established  principle,  that  in  the  case  of  a  specific 
gift,  the  Court  was  only  to  inquire  whether  the  spe^ 
cific  thing  remained  at  the  death  of  the  testator ;  and 
could  not  enter  into  the  consideration,  whether  it  had 
or  not  ceased  to  exist,  by  an  intention  to  adeem.* 

The  receipt  however  .of  money  in  respect  of  a  debt, 
may  be  under  such  circumstances  as  to  exclude  the 
idea  of  any  intention  to  adeem:  as  where  a  person 

bequeaths  the  arrears  of  interest  then  due  to  him  on 

I. 

a  mortgage,  and  applies  the  money  he  afterwards 
receives  in  dischat^e  of  the  interest  that  accrued  due 
subsequent  to  the  making  of  the  will ;  for  the  arrears 
still  remaining  an  outstanding  debt,  the  legatee  is 
entitled  to  tbem.^  And  of  course  it  is  competent  for 
a  testator  to  provide  in  his  will  against  the  6ircum* 
stance  of  his  receiving  the  debt  in  his  lif^me.* 
Where  therefore  a  woman  bequeathed  to  her  grand- 
daughter two  sums  of  2000/.  each  due  to  her  oA  the 
several  bonds  of  A.  and  B.,  but  added,  that  in  case 
all  or  any  part  of  these  sums  slhonld  be  paid  tit  before 
her  death,  then  she  gave  her  grandaughter  4000/.,  or' 
so  much  money  as  the  principal  money  so  paid  in 
should  amount  unto;  and  the  testatrix  afterwards 
released  one  of  the  sums  without  receiving  any  part 
of  the  money :  this  was  held  the  same  as  an  actual 
payment,  and  no  ademption."^ 

It  is  clear  that  if  a  testator  simply  bequeaths  a 


*  Barker  ».  Rayner,  5  Mad.  208.       Coop.  279: 

^  Graves  v.  Hughes,  4  Mad.  381.  '  £.  Thomond  v.  E.  Snffolk,  1  P. 

•  Wetherby  ».  Dixon,  19  Vcs.  407-      W.  461 . 
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letmB  of  which  he  is  possessed  at  the  making  of  his 
will,  and  afterwards  renews  that  lease,  the  legatee  is 
not  entitled  to  the  benefit  of  the  new  lease ;  for  the 
new  lease  is  not  given  to  him,  but  only  the  old  one, 
which  is  adeemed  and  gone.  Thus  devises  of  ^'  all 
my  college  leases;"*  of  '^ all  my  tithes  and  ecclesias* 
tical  dues  payable  out  of  W. ;"^  of  ''the  perpetual 
advowson  and  disposal  of  the  living  or  rectory  of  W. 
for  ever;"""  of  ''my  leasehold  garden  and  all  my 
estate  term  and  interest  therein,"  ^  have  been  held  ve* 
voked  by  a  renewal. 

But  a  renewed  lease  will  pass  under  a  genera} 
devise  of  "all  and  singular  my  leasehold  estate,  goods, 
chattels^  and  personal  estate  whatsoever ; "  "^  or  where 
the  ii^tention  of  the  testator  that  it  should  pa3s,  is, 
under  all  circumstances,  to  be  collected.  Thus  where 
S.  C.f  prebend  of  T.,  demised  his  prebendal  lands  for 
twenty-one  years  to  one  of  his  children,  who  Executed 
a  d^^clajration  of  trust  for  S.  C,  and  such  person  as 
h^  should  appoint  by  will,  &c.,  and  the  lease  was 
annually  renewed,  and  a  new  declaration  of  trust 
e:|i:eciited ;  and  S.  C.  by  will  devised  all  the  rest  of 
his  goods,  chatteb  and  estate  to  his  eldest  son, 'who, 
he  willed,  should  have  the  disposal  of  the  lease,  and 
shoi|ld  receive  to  himself  all  the  profits  and  advanr 
tages  arising  and  accruing  from  it ;  and  the  lease  was 
several  times  renewed  after  the  making  of  the  will: 
Lord  Hardfwicke  considered  the  words  of  the  will 

—— ■— — — ^  I    .  »    II     <  ■    p»H  p»»  ■  « ■        !■   « I  I    ■  ■— ^—  I  H       IH»I   1      II       I— — A»»» 

*  Almey  v.  MiUer,  2  Atk.  593.  '  ^tter  cr.  Noton,  16  Vee.  197. 

The  words  in  the  report  "  which  I  See  also    Att.   Gen.    p.  Downing. 

now  hold  of  M.  College**  are  not  in  Ambl.  571.    Goppin  f^.  Fernyhonghi 

the  Reg.  Book,  see  3  Anstr.  824.  2  Bro.  291.    Colegrave  0,  Manbj,  6 

^  Rudstone  o.  Anderson,  2  Yes.  Mad.  72. 

418.  •  Stirling  o.  Lydiard.  3  Atk.  19^  ^ 

«  Hone  9.  Medcraft,  1  Bro.  261 .  and  see  Digby  r.  Legard,  2  Dick.  500. 
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were  sufficient  to  pass  not  only  the  trust  and  bene- 
ficial interest  then  subsisting,  but  also  the  renewed 
lease,  and  that  such  must  have  been  the  testator's 
intention/ 

His  Lordship  also  thought  if  a  testfttor  bequeathed 
all  his  estate,  right,  and  interest  he  should  have  to 
come  in  the  lease  at  the  time  of  his  death,^  or  even 
all  the  interest  he  had  in  the  lease,""  a  renewed  interest 
would  pass.  Where  a  man  bequeathed  to  his  wife  du- 
ring her  life  all  his  messuages,  lands,  and  tenements  in 
v.,  which  he  held  by  lease,  for  all  the  residue  of  his 
term  and  interest  therein ;  and  alFler  her  decease  gave 
the  same  to  the  plaintiff  for  all  the  residue  of  the  term 
and  interest  he  should  have  to  come  ther^n  at  his  de- 
cease:  Sir  W.Grant  dismissed  the  bill  on  the  ground  that 
•  the  testator  s  intention  was  merely  to  give  the  residue 
of  the  term  he  then. had  ;  that  he  was  thinking  not  of 
any  future  interest  he  might  by  possibility  acquite  in 
the  premises,  but  of  what  he  actually  had.  Thift 
decision  however  was  reversed  by  Lord  Eldon,  who 
observed,  that  considering  the  first  clause  aa  an  in- 
dependent, separate,  substantive  disposition,  if  that 
lease,  which  the  testator  then  had,  and  which  he 
described  as  his  term  and  interest,  had  expired,  and 
a  new  lease  had  been  taken,  his  wife  would  hkve 
taken  nothing.  It  was  equally  clear,  that  if  the  fol^ 
lowing  part  of  the  clause  had  stood  as  a  substantive, 
independent  bequest,  unexplained  by  the  context, 
whatever  was  the  term  or  interest  he  had  at  his  de- 
cease would  have  passed  under  that  dMcription  to 


*  Carte   v.  Carte,    3  Atk.    174.     but  Sir  W.  Grant  considers  the  re- 

Ambl.28.  Ridj^w.O.T.  Hard.  210.        port  inaccurate  in  thiB  respect,  see 

^  a  Atk.  599.  16  Ves.  201;  and  the  words  are  very 

«  3  Atk  176,  in  Carte  o.  Carte; ,   different  in  Rid|p¥ay^  report  of  the 

case. 
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the  pktmtiflP:  if  therefore  the  lease  had  expired,  and 
a  new  lease  had  been  taken,  that  new  lease  would 
unquMtfonably  have  passed  by  that  clause  to  the 
plaintiff  after  the  decease  of  the  testator  s  wife ;  wbo 
under  the  residuary  clause  would  have  been  entitled 
for  her  lifti  to  that  new  lease  under  the  description 
of  the  term  and  interest  to  come  at  the  testator's 

Witih  regard  to  leaseholds  for  lives  it  has  long 
beeftiMltlad  thdt  a  8«il*render  and  renewal  operate  as 
a  revooirfkm ;  fdr'the  new  purchase  being  a  freehold 
oaii:xr9tfNi9i^'byta*will  made  before.^ 

^  >Wtkdii.flie)re:vsabeqtrest  of  all  goods  or  of  specific  /z^^ic^^'^ 
aitil^lMiiftiat'isAiaU  be  in  a  particular  place  at  the^^^]|;^^^ 
te0talolr'9ide6l(Kv  the  removal  of  them  from  that  place  ^^^.  v^ 
<ipdiPt<tewiih'ig^n^ral  as  an  ademption.""  There  is  a  ••^-*^^"  '  '^! 
strong' <<^g»e  dti' Vernon  on  this  subject.  The*  Earl  of 
S;4 <  liefoi^ 'he  went  abroad  for  his  health,  made  his 
will/  flifid  faie^eckbed  to  his  wife  all  the  plate  and' 
fumiiareitbiit^ishould  be  in  his  house  at  R.  at  the  time' 
of  Iftstdeatb;  While  he  was  beyond  sea,  his  steward* 
got  tbeiliasidlord  to  accept  a  surrender  of  the  lease  of 
the  iiobsre  at  iL,  and  thereupon  removed  the  goods  to  ^ 

aaotMer  house  of  the  testator,  and  wrote  to  the  !Barl, 
wha  approved  of  it.  It  wan  held  that  the  goods  not 
haviJi^. been  removed  by  fraud  or  practice  to  di^ap- 
peintitke  legacy,  nothing  passed  to  the  Countess  by* 
the  words  of  the  wiH.*^  Yet  in  another  case  in  which' 
Sir  R.  Bu;  bequeathed  to  bis  wife  all  his  plate,  linen,  ' 


•  James  v.DeiMA,  11  V«8.  3S3.  16  «  Ambl.^lO.    Green  tf.Symonds/ 

Ve8.236.  IBro.  129.  N. 

^  Marwood  9.  Turner,  3  P.W.  16d.  '  £.  Sfaafkesbury  r.  Counttess  of 

Digby  r.  Legard,  2  I>i<!k.  500.  Shaftesbury,  2  Ver.  747- 
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aud  furniture  in  his  house  at  S.  together  with  the 
lease  of  the  said  house  for  the  term  that  should  be  to 
come  therein  at  his  death ;  and  it  appeared  that  the 
testator  had  two  houses,  one  at  S.  aud  one  at  B.,  and 
it  had  been  for  several  years  his  custom  to  remove  his 
plate  and  linen  (except  sufficient  for  one  week's  use 
without  washing)  from  one  house  to  another,  accord* 
ing  as  the  family  changed  their  residence,  and  that  at 
the  time  of  his  death  the  whole  was  at  B. :  the  wife 
was  held  entitled  to  all  the  plate  and  all  the  linen 
except  the  linen  for  the  week  left  at  B. :  for  there 
being  only  one  set  of  plate  and  linen,  it  was  like  a 
general  devise  of  all  plate  and  linen.*  Lady  Shaftes- 
bury's case  has  been  doubted  in  a  practical  work ;  ^ 
yet  in  a  late  case,  in  which  a  man  bequeathed  to  his 
wife  all  his  household  goods,  plate,  &c.,  that  should 
be  in  or  about  his  dwelling-house  in  Doctors'  Com- 
mons at  the  time  of  his  djecease;  and  after  the 
making  of  the  will  the  testator  took  a  house  in  Bed- 
ford Square,  and  removed  to  it  the  greater  part  of  the 
furniture  from  bis  house  in  Doctors'  Commons :  the 
yice-Chancellor  observed,  that  probably,  if  the  tes- 
tator had  bjeen  asked,  whether  he  .meant  to  give  his 
wife  the  furniture  in  Bedford  Square,  be  would  have 
answered  in  the  affirmative ;  but  a  gift  of  such  furni- 
ture asvshould  be  in  his  house  at  Doctors'  Commons 
at  the  time  of  his  decease  could  not  pass  furniture, 
which  at  the  time  of  his  decease  was  in  his  house 
in  Bedford  Square/ 

If  the  goods  are  only  removed  for  a  necessary 
purpose,  as  on  account  of  fire,  it  will  not  be  an 


*  Land  o.  Devaynes,  4  Bro.  537.  '  Heseltine  r.  He8eltine»  3  Mad. 

^  1  Rop.  Leg.  34;  and  see  Mr.      276. 
Raithby's  note  to  the  case. 
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ademption/  And  where  the  captain  of  a  ship  be- 
queathed to  his  wife  all  his  goods  and  chattels  on 
board  the  W.,  and  afterwards  removed  to  another 
ship :  Lord  Hardwicke  thought  there  was  a  difference 
between  this,  and  goods  in  a  house;  and  that  the 
removal  of  them  out  of  the  ship^  it  being  a  description 
so  precarious,  did  not  infer  an  intention  to  revoke,  or 
at  least  an  intention  in  the  creation  of  the  legacy,  that 
if  the  goods  should  not  be  there  at  his  death,  they 
should  not  pass.^ 


•  1  Vea.  273.    1  Bra.  129.  ^  Chapman  v.  Hart,  1  Ves.  271 
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CHAPTER   VI. 


OP  PAYMBNT. 


Sbotion  I. 


1"  I  ■  ij       (t 


Of  the  Persons  to  whom  Legacies  are  to  he  paid,  and  herein 
of  the  Equity  of  married  Women  to  a  Provision. 

^  There  seems  formerly  to  have  been  a  difference^  ^^-^ 


of  opinion  how  far  in  the  case  of  a  legacy  given  to  'J^^^  ^ 
an  infant  the  executor  could  with  safety  pay  it  to-^^-^-^^Jr 
him.  or  to  his  father  for  him/    This  point  is  not  now-^^  ^/w^ 
of  much  importance,  for  by  the  legacy  act^  he  is   ^' 
empowered  to  pay  it  into  the  Court  of  Chancery 
without  suit,  and  when  the  legatee  attains  twenty- 
one  he  may  petition  for  it :  since  which  if  a  bill  be 
filed  for  securing  the  legacy  the  costs  will  .not  be 
,  given  out  of  the  testator's  estate*""    But  of  course  a 
payment  to  the  parent  if  authorized  by  the  will  is 
^^^«^#.^4^alid  ;*  and  a  legacy  to  A.,  an  adult,  "  to  be  equally 
*/^ ^JkJ^^. fjj^^^^^        between  himself  and  his  family,"  or  "for 
'^At^ i/^f$X  ^ii^i  ^^^  his  children's  use,"  may  be  paid  to  A.,  not- 


i  ./^^j^-^   witl^tanding  the  infancy  of  the  children.*    Trinkets 
/^  ako,  specifically  given  to  infants,  have  been  ordered 

to  be  delivered  \xf  the  executors  to  the  father  of  the 

legatees/ 

Where  a  legatee  was  abroad,  but  had  left  a  gene- 

•  See  HoUoway  tf.  Collins,  1  Ch.  e  Whopbam  r.  Wingfield.  4  Vcs. 

Ca.  245.    Bilson  t^.  Saunders,  Bunb.  630. 

240.    Doyley  r.  Tollferry,  1  Eq.  Ab,  *  Fane  r.  Pane,  1  Ver.  30. 

300,    1  P.W.  286.   Gab.  Eq.  R,  100.  •  Cooper  ».  Thornton,  3  Bro.  96. 

Philips  C7.  Paget,  2  Atk.  80.    Wil-  186.    Robinson   p.  Hckell,  8  Yes. 

loughby  0.  £.  Rutland,  Nels.  38.  142. 

*>  36  Geo.  III.  62.  32.  Appendix.  ^  Hill  p.  Chapman,  2  Bro.  612. 
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ral  authority  to  A.  to  receive  all  sums  due  to  him, 
the  legacy  was  ordered  to  be  paid  to  A.'  The  case 
of  a  legatee  abroad  is  now  provided  for  by.  the  legacy 
act  in  the  same  way  as  for  an  infant.^ 

A  bequest  **  to  his  Majesty's  government  in  exo- 
neration of  the  national  debt*"  was  ordered  to  be 
transferred  to  such  person. as  the  king,  under  his  sign 
manual,  should  appoint/ 

A  legacy  to  the  parish  of  C.  was  construed  a  gift 
to  the  poor  of  the  parish ;  ^  but  a  gift  to  the  parish 
church  of  H.  was  held  to  belong  to  the  churchwar- 
dens for  the  reparations  of  the  church ;  for  as  on  the 
one  hand  the  parson  of  the  church  is  a  corporation 
for  the  taking  of  land  for  the  use  and  benefit  of  the 
church,  and  not  capable  of  taking  goods,  or  any 
personalty  on  that  behalf;  so,  on  the  contrary,  the 
churchwardens  are  a  corporation  to  take  money,  or 
good^,  or  other  personal  things  for  the  use  of  the 
church,  but  are  not  enabled  to  take  lands.* 

Money  given  for  placing  out  poor  apprentices  is 
to  be  paid  to  the  corporation  of  the  town,  or  to  the 
parson  of  every  town  or  parish  n6t  incorporate.' 

A  legacy  to  a  married  woman,  if  not  given  tof  her 
separate  use,  and  if  no  suit  has  been  instituted,'  may 
be  paid  to  her  husband  ;>•  or  may  be  set  off  against  a 
debt  due  by  the  husband  to  the  testator.*    A  pay- 


»  Garr  0.  EaBtabrooke,  2  Cox,  390 ; 
and  see  Hill  r.Ch^inan,  1 1  Ves.  239. 
^  36  Geo.  III.  52.  32. 

•  Neniand  v.  AttGen.  3  Mer.  684, 
en  the  gfround,  according  to  a  mo- 
dern work  (Prest.  Leg.  189)  of  its 
being  a  void  bequest. 

•  West  r.  Knight,  1  Ch.  Ca.  134. 

•  Att.  Gen.  p.  Ruper,  2  P.W.  125, 


'  7  Jac.  I.  3.  Att.  Gen.  9.  Lord 
Newport,  Rep.  T.  Pinch,  187. 

I  See  4  Ves.  18.  10  Ves,  90.  1 
Glyn  &  Jam.  68. 

*  10  Ves.  90.  9Pri.36.  Doswell 
0.  Earle,  12  Ves.  473 ;  and  see  Adams 
f.  Peirce,  3  P.W.  11. 

*  Ranking  r.  Barnard,  5  Mad.  32. 
Ex  parte  CKFerrall,  1  Glyn  &  Jam.347. 
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ment  to  her  will  not  be  valid ;  *  for  as  the  husband  is 
chargeable  for  her  devastavit,^  and  liable  for  her  con- 
version of  goods  of  which  she  is  only  devisee  for  life, 
notwithstanding  9,  separation  has  taken  place  between 
them;^  so  on  the  other  hand  in  equity,  as  at  law,  a 
gift  to  the  wife  is  a  gift  to  the  husband,  who  may 
release  or  assign  a  legacy  bequeathed  to  her,  not- 
withstanding a  divorce  a  mens4  et  thorb ;  ^  and  if  he 
ftnd  his  wifp  give  a  letter  of  attorney  to  A.  to  receive 
it,  aad  A.  receives  it  accordingly,  but  the  husband 
dies  before  it  is  paid  over  to  him ;  it  is  considered  as 
having  vested  in  his  possession,  and  will  go  to  his 
executors/ 

It  has  long,  however,  been  the  practice  in  equity, 
when  a  husband  ifi  obliged  to  apply  to  the  Court  for 
a  personal  demand  in  right  of  his  vnfe,  and  there  has 
been  no  settlement  or  agreement  upon  the  marriage, 
not  to  allow  him  to  obtain  it  without  making  a  pro- 
vision for  hef /  Lord  Hardwicke  observes,  this  is  an 
equity  grounded  upon  natural  justice,  and  is  that 
kind  of  par€»:ital  care  which  the  Court  exercises  for 
the  benefit  of  orphans.^  Yet  other  judges  have  won- 
dered how  the  rule  came  to  be  established,  and 
thought  it  difficult  to  discover  the  ground  of  the 
wifip's  equity.*" 


^i»" 


■••^ 


•  Pidmer  r.  Trevor,  1  Vcr»  261 ; 
and  see  6  Yes*  £21. 

^  Com.  Dig.  Baron  &  Fern.  N. 
Powell  t^.  BeU,  Pr.  Ch.  255.  Kings 
0.  Hilton,  Cro.  Car.  603. 

•  Lord  Paget  v.  Read,  1  Ver.  143. 
^  Stephens  v.Totty,  Cro.  £Uz.  908. 

Mo.  665.  1  AoU.  Ab.  343.  2  id. 
301.  Wats  r.  Conisby,  Hob.  247. 
Atkins  9.  Dawbury,  GUb.  £q.  R.  88 ; 


and  see  2  Roll.  Rep.  134.  1  Salk. 
116.326.    Com.  70. 

•  Huntley  v.  Griffiths,  Mo.  452. 
1  RoU.  Ab.  342. 

f  2  Atk.  419,  420.  1  Mad,  373. 
See  the  doctrine  and  cases  qn  this 
subject,  1  Mad.  Ch.  480.  Brid.  Gq. 
Dig.  Bar.  &  Fem.  S.  9. 

»  2Atk.  419. 

>»  See  2  P.W.  642.  3  id.  206.  1 
Mad.  458. 
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WheneTer  therefore  a  married  woman  is  entitled 
to  a  legacy,  and  there  has  been  no  settlement,  the 
legacy  will  not  be  decreed  to  the  husband  without 
his  making  a  provision  for  her ;  *  and  an  injunction 
will  be  granted  if  he  sues  for  it  in  the  ecclesiastical 
court.*"  And  even  if  there  has  been  a  settlement,  yet 
if  the  provision  by  it  is  inadequate  to  the  wife's  for- 
tune,*" or  is  only  slender  or  precarious,  as  a. mere 
covenant  by  the  husband  that  the  wife  shall  have 
fiuch  share  of  his  property  as  would  belong  to  the 
widow  of  a  freeman  of  London ;  ^  or  consists  of  part 
of  the  wife's  own  property,  that  has  been  settled  to 
her  separate  use,  and  there  afterwards  comes  a  con* 
siderable  accession  of  fortune  to  her ;  the  Court  will 
oblige  the  husband  to  make  a  further  provision  for 
h)ar:  *  and  she  may  herself  institute  a  suit  against  him 
to  enforce  this  equity/  If  the  husband  has  received 
a  great  part  of  his  wife's  fortune,  and  refuses  to  make 
a  settlement,  the  Court  will  not  only  stop  the  pay* 
ment  of  the  residue,  but  vrill  even  prevent  his  re^ 
ceiving  the  interest  of  that  residue,  that  it  may 
accumulate  for  the  benefit  of  the  wife,'  or  be  applied 
for  her  maintenance  in  case  he  has  turned  her  out  of^"^^^' 
doors  or  by  ill  treatment  obliged  her  to  leave  his 


•  Brown  c;.  Elton,  3  P.  W.  202.  •  Burdon  v.  Dean,  2  Ves.  J.  607 ; 
Underwood  «.  Morris,  2  Atk.  184.  and  see  Tomkyns  r.  Ladbroke,  2 
Harrison  «.  Buckle,  1  Stra.  238.  Ves.  591. 

«  Pr.  Oh.  648.   1  Atk.  491.    2  id.  '  Lady  EUbank  «.  Montolien,  5 

419.    Meals  v.  Meals,  1  Dick.  373.  Ves.  737.    Oxenden  0.  Ozenden,  2 

5  Ves.  517.  N.   Gardener  O.Walker,  Ver.  493.    Oilb.  E.  lU  1.    VTilliams 

1  Stra.  603.    Harrison  0.  Buckle,  v.  Callow,  2  Ver.  762.    Watkyns  9. 

id.  238.  Watkyns,  2  Atk.  96.    Roberts  v. 

^  Lady  Elibaak  0.  Montolieu,  6  Roberts,  2  Cox,  422.    Duncan  v. 

Ves.  737;  and  see  3  Ves.  98.    Garr  Duncan,  19  Ves.  394.    Coop.  264. 

V,  Taylor,  10  Ves.  574.        '  EmoU  r.^Gordell,  6  Mad.  149. 

*  Maich   0.  Head,  3  Atk.  720;  id  Atk.  21. 
but  see  Adams  e.  Vtirce,  3  P.W.  11. 
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house,*  or  has  gone  abroad  leaving  her  unprovided 
for.*"  But  except  in  such  cases^  or  where  the  wife  has 
been  a  ward  of  coupt,*"  the  husband  will  be  entitled  to 
the  interest  of  her  fortune.* 

This  right  of  the  wife  extends  not  only  to  the 

.  husband  .but  to  all  those  claiming  under  him,  whether 
by  voluntary  assignment,  or  by  act  of  law ;  as  in  the 
case  of  trustees  under  a  general  assignment  in  trust 
for  creditors;*  or  the  assignees  in  bankruptcy/  or 
under  an  insolvent  act ;  ^  for  these  stand  exactly  ta 
the  place  of  the  husband,  and  are  subject  to  precisely 
the  same  equity  in  respect  to  the  wife*    And  it  may 

-  now  perhaps  be  laid  down^  notwitfastandiag  Mine 
doubts  on  this  point,^  that  if  the  husband  assigns*  his 
wife's  interest  to  another  for  a  valuable  consideration 
such  assignee  is  in  the  same  situation;*  for  although 
an  injunction  has  been  granted  to  prevent  the  hus- 
band making  any  such  assignment,  this  was  only  to 
hinder  his  incumbering  the  case  with  new  parties.^-  It 
seems,  however,  that  where  an  equitable  interest  is 
given  to  the  wife  for  her  life  only,  the  C(^urt  permits 
the  husband  to  enjoy  it  without  her  consent,  and 


—■' — ^■ 


,  •  19  Ves.  397.  5  Mad.  166.  Ox- 
enden  v.  Oxenden,  2  Ver.  493.  Wil- 
liams V  Callow,  id.  752. 

k  Watkyns  v.WatkjDS,  2  Afk.  96. 
Wright  r.  Morley,  1 1  Ves.  12.  Guy 
V.  Pearkes,  18  Ves,  196. 

<  SeedVeiB.  511. 

A  4  Ves.  20.  1  P.W.  383.  2  Ves. 
562.  Bullock  V.  Menzies,  4  Ves. 
798.  'Duncaii  v,  Duncan,  19  Ves. 
394.    Coop.  254. 

•  Pryor  0.  HiU,  4  Bro.  139. 

f  9  Ves.  100.  Hid.  I7.  Jacob- 
son  v.^Timams,  1  P.)V.  382.  Watson 
V,  M'dscal,  id.  459.  N.  Freeman  v. 
Parsley,  3  Ves.  421.     Burdon  v. 


Dean,  2  Ves.  J.  607..,Otwtell  9.  Pro* 
bert,  id.  680.  Brown  p.  Claric,  3  id. 
166.    Lumb  e^.  Miines,  5  id.  517- 

c  WorraU  v.  Marlar,  1  Cbx,  lfi3. 
1  P.W.  459,  N.    2  Dick.  647. 

k  See  1  Cox,  158.  9  Ves.  100.  11 
id.  17.  20.  1  Mad.  373.  5  id.  156. 
Povey  V.  Amhurst,  Gilb.  £q.  R.  SO. 

i  4  Bro.  326.  4  Ves.  19.  530:  2 
Mad.  20.  £.  Salisbury  v.  Newton; 
1  Ed.  370.  4  Ves.  529.  Jewaon  9. 
Moulson,  2  Atk.  417.  Like  «.  Be- 
resford,  3  Ves.  506.  Johnson  9.  John- 
son, 1  Jac.  &  W.  472. 

^  Roberts  v,  Roberts,  2  Cox,  422. 
Ellis  V,  Ellis,  1  Sup.  to  Vin.  Ab.475. 
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witbont  making  any  provision  for  her ;  and  if,  while 
living  with  and  maintaining  her,  he  sells  this  interest 
for  a  valuable  consideration,  she  has  no  equity  against 
such  assignee/ 

A  wife  may  wave  this  right  to  a  provision,  and  if 
she  appears  personally  in  court,  or  before  commis- 
sioners,,. and  consents  iq>on  examination  ^that  the 
property  shall  be  paid  to  her  husband,'  he  will  be 
entitled  to  it  even  after  an  order  of  the  Court  for  a 
s^tlement  has  been  pronounced.^  In  some  instances 
indeed  this  seems  not  to  have  allowed;^  but  in  a 
caae  where  the  husband  was  insolvent,  the  Master  of 
the  Rolls  decreed  the  whole  to  be  paid  to  him,  and 
refused  to  refer  it  to  a  Master  to  consider  of  a  scheme 
for  setding  some  provision  for  the  wife,  which  he  said 
was  never  done  tmless  there  appeared  circumstances 
of  fraud  or  compulsion  on  the  part  of  the  husband; 
and  that  a  wife  might  as  well  dispose  of  perscmal 
estate,  over  which  she  had  an  absolute  control,  as  of 
real  estate  by  joining  in  a  fine  with  her  husband/ 
And  in  later  cases  it  seems  to  have  been  thought  that 
if  the  wife  persisted  the  Court  could  not  refuse.^ 
Hence  where  a  man  ,gave  his  daughter  a  legacy  to  be 
laid  out  by  trustees  in  the  purchase  of  a  well  secured 
annuity  for  her  life,  her  receipts  from  time  to  time  to 
be  a  sufficient  discharge,  &c.:  the  l^acy  was  ordered 
on  the  petition  of  the  daughter  and  her  husband  to 
be  paid  to  him/    In  a  case  however  in  which  a  sufn 


•  ElUott  V.  Cordell,  5  Mad.  149. 

k  10  Ves.  88.  90.  1  Mad.  468.  1 
Glyn  &  Jam.  67. 

•  Blackwood  v.  Norm^  For.  43» 
cited.  Ex  parte  Higham,  2  Ves.  579. 
Ex  parte  Gardner,  id.  671. 


*  Wniats  p.  Cay,  2  Atk.  67. 

•  2  Ves.  J.  677.  2  Atk.  454.  Dy- 
mock  r.  Atkinson,  3  Bro.  195.  Belt's 
ed.  Frederick  v,  Hartwell,  1  Cox, 
193. 

^  Gullan  V.  Trimbey,  2  Jac.  &  W. 
457. 
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of  money  was  settled  on  marriage  in  trust  to  pay  the 
dividends  as  the  wife  should  from  time  to  time  by 
writing  appoint/  but  not  so  as  to  deprive  herself  of 
the  intended  use  or  benefit  thereof  by  sale,  mortgage, 
charge,  or  otherwise  in  the  way  of  anticipation ;'  and 
after  her  decease  in  trust  for  her  husband,  if  he  sur-* 
vived  her,  but  if  not,  then  for  the  wife,  her  executors, 
&c. :  the  Court  refused  to  decree  the  money  to  the 
husband,  as  that  would  be  anticipating  it ;  and  the 
LfOrd  C.  Baron  observed,  he  was  not  sure  that  he 
should  have  follotred  the  example  of  the  Master 
of  the  Rolls  in  the  last  mentioned  case/  Lord 
Loughborough  also  refused  to  let  the  husband  have 
the  whole  where  the  marriage  was  a  contempt  of 
conrt,  and  he  had  been  released  from  prison  on  his 
imdertaking  to  make  a  settlement.^  Nor  will  the 
Court  receive  the  consent  of  a  married  woman 
that  money  should  be  paid  to  her  husband  until 
her  share  is  ascertained.*  And  where  therefore 
a  wife's  portion  of  the  residuum  could  not  be  8S(ier- 
tained,  as  there  were  some  demands  on  the  estate 
which  if  allowed  would  diminish  her  share,  and  k 
was  proposed  that  her  consent  should  be  taken  lor 
tihe  whole  which  it  would  amount  to  without  any  de- 
ductions :  the  Court  refused  the  application,  as  this 
would  be  depriving  her  of  the  power  of  changing  her 
mind, in  the  interim."^  Yet  the  consent  of  the  wife  to 
the  sale  of  a  reversionary  life  interest  has  been  taken 
de  bene  esse,*  and  the  purchase  money  allowed  to  be 


•  Bitclue  9.  Broadbent,  2  Jac.  &  ^  Edmonds  t^.Townshend,  lAnslT. 

W.  456.  93;  and  see  8  Yea.  17a 

^  Stackpole  e.Beauinont,.3  Ves.  89.  "  Woollands  v,  Crowcher^  12  Ves. 

«  Jemepran  r.  Baxter,  6  Mad.  32.  174. 
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paid  to  the  husband:*  although  it  was  held  in' a 
subsequent  case  tbat  a  wife  can  not  by  her  consent 
in  court  dispose  of  her  revensionary  interest  in  per- 
sonalty in  favour  of  her  husband ;  and  the  Vice^Chan- 
cellor  said,  that  if  the  wife  by  her  consent  could  pass 
a  remainder  or  reversion  in  personal  property  to  the 
husband,  she  would  not  only  part  with  a  future  pos- 
sible equity,  but  with  her  chance  of  possessing  the 
whole  property  by  surviving  her  husband ;  and  to 
•give  this  effect  to  her  consent,  would  make  it  analo- 
gous to  a  fine  at  law,  with  respect  to  real  estate ;  a 
principle  always  disclaimed  in  a  court  of  equity, 
which  interferes  to  protect  the  property  of  the  wife 
against  the  legal  rights  of  the  husband;  and  will 
never  lend  itself  as  an  instrument  to  enable  th0 
hnsband  to  acquire  a  right  in  the  wife's  personal 
property,  which  he  can  by  no  means  acquire  at  law.' 
The  Court,  before  it  orders  the  money  to  be  paid 
to  the  hnsband,  requires  an  affidavit  from  the  husband 
and  wife  that  there  is  no  settlement  affecting  the 
property  in  question ;  but  it  does  not  seem  necessary 
to  refer  it  to  a  Master  for  this  purpose,""  as  has  some^ 
timeB  been  done."^ 

:  Where  the  parties  were  abroad  at  Breda  it  was 
ordered  tiiat  the  wife  should  appear  before  a  magis* 
trate  there  and  be  examined/  And  where  a  com- 
mission issued  fron^  the  government  of  Virginia,  under 
which  the  wife  consented  to  a  power  of  attorney  to 


•  Howard  v.  Damiani,  2  Jac.  &  157.  Hiurdwick0.Mynd,lAii8tr.274. 
W.  458.  •  Minet  v.  Hyde,  2  Bro.  663.  The 

^  Pickard   v,  Roberts,    3   Mad.  examination  was  to  be  in  writing 

384.  and  attested  by  notaries,  &c.    See 

*  See  Minet  q.  Hyde,  2  Bro.  663.  the  particulars  of  the  order  in  Mr. 
Binford  9.  Bawden,  2  Ves.  J.  38.  Belt's  N.  See  also  Parsons  r.  Dunne, 


'  See  Hough  v.  Ryley^  2  Cox,     2  Ves.  60. 
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receive   a  legacy,  executed   by   her  husband:   the 
Lord  Chancellor  ordered  a  transfer  to  the  Accountant 
General  with  liberty  to  the  legatees  to  apply  upon 
such  documents  for  payment*    But  where  the  hus- 
band and  wife  were  both  inhabitants  of  Prussia,  the 
money  was  ordered  to  be  paid  to  the  husband  with- 
out examination,  as  by  the  law  of  that  country  the 
whole  personalty  of  the  husband  and  wife  is  at  the 
absolute  disposal  of  the  husband.^    Payment  of  a 
legacy  amounting  to  167/.  to  the  agent  of  the  hus- 
band without  a  commission  to  take  the  consent  of 
the  wife,  has  been  refused,  although  the  parties  lived 
at  Tortola,  and  it  was  urged  that  the  expense  would 
run  away  with  a  great  part  of  the  legacy.*    Now 
however  legacies  to  married  women  under  2002.,  or 
10/.  in  annual  payments,  may  be  paid  by  the  Ac- 
countant General  to  them  or  their  husbands  upon  an 
affidavit  by  them  that  there  is  no  settlement  or  agree- 
ment affecting  or  relating  to  such  legacy  or  annuity.*^ 
When  a  settlement  is  decreed  it  is  for  the  wife, 
and  the  children.  Sir  W.  Grant  remarked,  he  was  not 
aware  that  the  wife  had  in  any  case  been  permitted 
to  say,  she  claimed  a  settlement  for  herself,  but  not 
for  her  children.*    If  the  wife  die  after  an  order  di- 
recting the  Master  to  approve  of  a  proper  settlement, 
the'children  are  entitled  to  the  benefit  of  that  order  :^ 
although  if  there  were  no    children  it  would  not 
prevent  the  right  of  the  husband  by  survivorship." 


•  Campbell  v,  French,  3  Ves.  321 .  Johnson  v,  Johnson^  1  Jac.  &  W.  472. 

^  Sawer  v.  Shute>  1   Anstr.  63,  '  Murray  v.  Lord  Elibank,  10  Ves. 

cited  3  Ves.  323.  84.    13  id.  1.    Rowe  v.  Jackson,  2 

^  BpurdilloD  9.  Allaire,  3  Bro.  237.  Dick.  604.    ^^iseman  v. Wiseman,  1 

,   •>  Bear  Ord.  Ch.  464.    Elworthy  Dick.  343,  cited ;  and  see  1  Glyn  & 

f^.Wickstead,  1  Jac.  &  W.  69.  Jam.  67. 

«  13  Ves.  6;  and  see  1  iMad.  46?.  »  10  Ves.  90,  91. 
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Hence  where  a  l^acy  was  left  to  a  married  woman, 
whose  husband  became  a  bankrupt,  and  the  execu- 
tors of  the  will  filed  a  bill  to  carry  the  trusts  of  it 
into  execution ;  and  the  wife  died  before  answer  put 
in,  leaving  children :  Sir  J.  Leach  was  of  opinion, 
that  upon  the  bill  being  filed,  the  equity  of  the  wife 
attached  upon  the  pi'operty,  and  that  her  subsequent 
death  pending  the  suit,  without  waving  her  equity, 
gave  to  the  children  an  immediate  title  to  the  provi- 
sion that  the  wife  could  have  acquired,  if  living/ 
And  where  a  legacy  was  left  to  the  wife  of  a  bank- 
rupt, and  the  assignees  agreed  with  the  executor  to 
settle  poirt  on  the  wife  and  her  children;  and  the 
wife  afterwards  died  before  any  settlement  was  made, 
leaving  a  daughter :  it  was  held  that  her  death  could 
not  disappoint  the  claim  of  the  child.^  How  far  the 
children  have  any  substantive  and  independent  right 
to  claim  after  the  death  of  their  mother,  if  a  settle- 
ment was  not  directed  during  her  life,  was  at  one  time 
much  doubted.^  But  in  a  late  case  where  this  point 
came  under  consideration,  Sir  T.  Plumer  said,  that 
though  the  cases  as  printed  were  contradictory,  yet 
on  consulting  the  registrar's  books  they  were  all 
found  reconcileable,  and  all  concurred  in  showing 
that  the  children  had  no  right  independent  of  con- 
tract or  a  decree.** 

The  wife  will  not  in  general  have  the  whole  of  the 
property  decreed  to  her/  The  Court,  in  determining 
the  question  how  much  she  shall  have,  has  exercised'a 


•  Stdnmets  v.  Halthin,  1  Glyn  &  and  see  1  Glyn  &  Jam.  66. 

Jam.  &4.  •  Pryor  v.  Hill,  4  Belt's  Bro.  139. 

^  Lloyd  ^.Williams,  1  Mad.  450.  Beresford  r.  Hobson,  1  Mad.  362. 

«  See  13  Ves.  7-  Goose  v,  Davis,  Cooke,  B.  L.  29S, 

^  Lloyd  r.  Williams,  1  Mad.  450;  marginal  note,  8th  ed. 
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discretion,  and  has  not  tied  itself  down  to  any  pre« 
else  rale.  Any  settlement  of  oliier  property  made 
by  the  husband  upon  the  wife  is  to  be  taken  into 
consideration ;  and  regard  must  also  be  had  to  any 
other  property  possessed  by  the  husband  in  right  of 
his  wife/  The  most  usual  course  seems  to  be  to  give 
her  one  half/  In  one  case  howey^r  where  the  wife 
was  a  ward  of  court,  the  whole  of  the  property  was 
decreed  to  be  settled  upon  her  and  her.  children,  not* 
withstanding  the  husband  had  assigned  her  interest 
to  secure  the  repayment  of  money  borrowed  for  the 
support  of  himself  and  his  wife/  The  bad  conduct 
of  the  husband  may  perhaps  give  the  wife  a  special 
equity  to  hare  a  larger  part  of  the  fund  settled  on 
her ;  but  if  a  divorce  from  ill-treatment  takes  place 
only  after  the  banlkruptcy  of  the  husband,  it  makes 
no  difference,  as  the  right  to  the  legacy  has  become 
vested  in  the  assignees/ 


^SB. 


Sbction  it. 
Of  the  Timi  cMd  Rate  of  Payment. 

By  the  eivil  law  eiecutors  have  a  year's  time 
from  the  death  of  the  testator  to  get  in  the  estate, 
and  to  pay  legacies ;  and,  in  conformity  to  this,  the 
same  nde,  whief e  no  earlier  time  is  mentioned  in  the 
will,  has  been  taken  up,  and  is  now  followed  in  the 
Court  of  Chancery/     Where  therefor^   a  testator 


1*.^ 


•  Green  v,  Otte,  1  Sim.  &  St.  260.  «  Like  v.  Bereflfbrd,  3  Ve^.  506. 

^  See  1  Mad.  376. 377.    Qoose  v.  '  Green  v.  Otte,  1  Sim.  &  St.  260. 

Davis,  ante  286.     £x  parte  New-  Beretford  v.  Hol>fton,  1  Mad.  962. 

ham,  1  Glyn  &  Jam.  40.    Ex  parte  «  Bac.  Ab.  Leg.  K.  2     1  Ve9. 310. 

(yPerraU,  id.  347^  2  Salk.  416. 
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willed  that  his^  executors  should  within  three  months, 
after  his  death  transfer  1000/.  stock  to  each  of  his 
relations,  naming  them;  and  in  another  part  of  his 
will  gave  legacies  of  stock  *'as  aforesaid:"  it  was 
held  there  was  not  sufficient  to  take  the  latter  lega* 
cies  out  of  the  general  rule,  and  that  the  value  of  the 
stock  must  be  taken  at  the  end  of  a  year,  the  usual 
thfke.^  The  legacy  however  vests  on  the  death  of 
the  testator,  so  that  if  a  residuary  legatee  dies  before 
the  debts  are  satisfied,  or  it  appears  how  much  the 
surplus  will  amount  to,  his  representatives  will  ^ever* 
tbeless  b^  entitled  to  it  when  ascertained.^ 

If  it  can  be  collected  that  the  testdtor  had  any 
other  intention  in  this  respect,  it  will  of  course  be 
followed  as  near  as  possible.  Thus  where  a  man 
gave  l^acies  to  his  grandchildren  to  be  paid  at 
twenty-one  or  marriage,  and  by  a  subsequent  clause 
in  his  will  appointed  all  the  legacies  thereby  devised 
to  be  paid  within  one  year  after  his  death :  this  )ast 
clause  was  construed  only  to  relate  to  the  other 
legacies  given  by  the  vnll>  so  as  not  to  contradict  the 
time  specially  appointed  for  the  payment  of  the  legar 
cies  to  the  grandchildren/  Where  also  a  man  by  a 
codicil  postponed  for  a  particular  reason  the  time  he 
had  appointed  for  payment  of  his  legacies,  and  that 
reason  became  inapplicable  by  the  events  that  hap-r, 
p^ied :  the  l^acies  were  declared  to  be  payable » at 
the  original  time  appointed  'by  the  jmklJ^ . 

When  a  legatee,  whose  legacy  is  to  be  paid  him 
at  the  age  of  twenty*one,  dies  under  that  age,  his 


«  Bibky  v.  Perry,  7  Ves.  622.  before  Che  estate  b  sold.    Barthola- 

^  Oarth.  52 ;  and  see  WUa^n  o.  mew  v.  Meredidi,  1  Ver.  276. 

Spencer,  3  P.W.  172.    So  if  a  child  «  Adams  tf.  Gierke,  9  Mod.  164. 

dies  afler  his  portion  is  payable  but  *  Wordswiir^0.Yoiuigor«3Ves.79. 
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representatiyes  must  wait  till. such  time  as  he  would, 
if  living,  have  attained  twenty-oue ;  unless  the  legacy 
be  given  with  interest ;  for  tl^en  t^ey  will  be  entitled 
immediately  on  his  death/  Although  if  maintenance 
or  an  annual  sum  only,  and  not  the  interest  itself,  be 
given  to  the  legatee,  his  representatives  must  wait  till 
such  time  as  he  would  himself  have  beea  efttitifed.^ 

If  a  legacy  be  given  to  J.  S.  payable  at  twenty- 
one,  and  if  he  die  before,  to  go  over  to  A.;,  and  J. S. 
die  under  twenty-one ;  the  legacy  is  due  to  A«  ioime- 
diately ;  for  the  devise  over  to  him  is  a  new  wrabstaa- 
tive  bequest/  But  this  does  not  seem  to•be»tile^Ml8e 
in  gifts  payable  out  of  land  ;  for  where  certain  pK^ 
mises  were  charged  by  will  with  p0rtioiis>fDP  dlmgh**- 
ters  at  their  respective  ages  of  twenty^two  or  mm^ 
riage,  and  if  any  died  before  her  portion  became 
payable  the  share  of  the  one  so  dying  to.:goto.the 
suTYivor&ij  vand  one  of  the  daughters*  attauaed  tw^ntyw 
two,  and  another  died  under  that. age;  it. ^wa^ held 
that  the  portion  of  the  latter  should  not  be  riModi 
before  such  time. as  ahe  would  have  attained  twenty «*• 
two  if  she  had  lived,"* 


:  I '  •  t 


•  ■ » 


When  the  bequest  is  not  payable  tiU  ^  figitinre  time, 
as  at  the  age. of  twenty-one;  or  at  the  end  o£  ten* 
years  from  the  death  of  the  testatw ;  or  alter  the 
determination  of  a  previous  life  interest ;  tbe  legatee 
is  entitled  to  have'  the  amount  of  his  legacy  appro- 


*  1  Yes.  307.  i  Stn.  239.   1  Bro.  Roden  tf.  Smith,  Ambl.  68B.    Hani- 
105.    3  Ves.  13.    Cloberry  v.  Lam-  son  v.  Buckle,  1  Stra.  238. 

pen,  2  Freem.  24.    Anon.  id.  64.  M  And.  33.    PI.  62.    Papwordi 

Sanden  o.Earle,  2  Ch.  Rep.  188,  v,  Moore,  2  Ver.  283.    Lanody  «. 

cited  2  Ver.  199.    Fonnereau  v.  Fob-  WiUiuM*  2  P.W.  478,    1  E^.  Ab. 

nerean,  1  Yes.  118.    3  Atk.  646.  299 ;  and  see  1  Atk.  566. 

*  Chester  v.  Painter,  2  P.W.  336.  '  Fdtham  v.  Feltham,  2  P. W.  271 . 
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f^  j|mated  and  securedior  ^^^  *^T^fifitj)nt  of  the  teste- 
T^^^Tor's  asaets.*  So  the  legatee  of  an  annuity  for  life  ^^^#^fe*^<^ 
out  of  the  pertonal  estete  has  a  right  to  have  a  suffi-^^^^^  ^^^ 
cient  portion  of  it  appropriated  to  answer  the  ah/J^^^^st^ 
5|^]J^^^*-nuity.^  This  is  done  to  secure  the  interest  of  every  ^JZk^  ^^-s^- 
ti^^jul  party  of  coarse  as  a  common  equity,  without  expect-'^^^ ^^j^^ 
^  ing  any  suggestion  of  insolvency  of  the  executor,  or^^,  ^*m^^ 

of  wasting  the  assets,  which  seems  to  have  beenr^.x^  M^44^ 
thought  necessary  in  the  earlier  cases.""    Lord  ^^^^^^^"^^^f^^iX^ 
wicke  18  reported  to  have  held,  where  the  legacy  was  '^ 
given  over  to  another  in  case  of  the  (ieath  of  the 
legatee  before  the  time  of  payment,  that  he  was  not 
entitled  to  hjave  it  secured,  on  the  ground  that  nothing 
Tosted  in  him/     Yet  his  Lordship  in  a  subsequent 
oase^  after  noticing  the  general  rule^  said,  there  was 
not  -any  more  useful  part  of  the  jurisdiction  of  the 
Court'  in  the  administration  of  assets ;   and  it  was 
therafiofe  admitted  to  be  done  in  the  case  of  a  legacy 
always,  although  contingent*    Lord  Thurlow  also  ^ 
doubled  the  correctness  of  the  report  of  Palmer  v* 
MaMm,^  and  c^bserved  he  saw  no  distinction  as  to  the 
gifl  being  contingent  or  merely  future  {   whether  it 
was  payable  at  a  fixed  or  a  contingent  future  day  the 
effect  If  as  the  same.*  Thus  where  a  man  bequeathed 
certain  parts  of  his  personal  estate  to  A.,  tho'Son  of 
his  daughter  M.  H.,  but  ifA.  died  under  twenty-one, 
then  to  such  other  children  as  M.  H.  should  have; 


■*'i>i 


•  

•  2  Atk.  58.    Johnson  &.  MiUs,  1  «  See  Duncumban  v.  Stint,  1  Ch, 

Ves.  282.    1  Bro.  105,  cited.    Fer^  Ca.  121.    Rous  v.  Noble,  2  Ver.  249. 

rard0.Fl«ntwe^Ambl.27d.  2Didc.  Batten  ts  Earaley,  2  P.W.  163. 

5^.   Green  V.  PSgot,  1  Bio.  103.    2  '  Ptdmer  r.  Mason,  1  Atk.  505. 


Walk«r  It.  Cooke,  Pierce  1  Dkk.  70. 
tr.  Tayl9f>  id.  cited.    Health  o.  IVrry,         •  1  Ves.  283. 
3  Atk.  10y$i  or.  L^  .  Cofllili  Stai4[ie  i>.         ^  i  Dick.  70,  marginal  note. 
Smith,  2  Dick.  £80^  i  *  1  Bro.  106;  and  see  Carey,  v. 

^  aianidnf  v.Siyles^  3  P.W.  334.  Askew,  2  Bro.  58.    1  Gox,  241. 
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and  m  case  M.  H.  should  die  without  any  other  chil- 
dren then  to  W-  S. ;  and  A,  died  under  twenLty-one, 
and  M.  H.  being  forty  years  of  age^  and  having'  no 
children,  W.S.  claimed  to  hare  the  properly  secured 
for  his  benefit  in  case  of  the  contingency  happening : 
Lord  Talbot  thought,  there  being  a  possibility  at  least 
of  a  right  coming  to  this  contingent  devisee,  it  was 
reasonable  that  all  rights  such  as  they  were,  whether 
^  *  '^l  vested  or  contingent,  should  be  preserved.'    But  a 

legatee,  whose  legacy  is  payable  out  of  the  real 
estate,  has  no  right  to  have  it  raised  or  secured  till 
the  time  of  payment;  for  real  estate  can  hot;  like 
personal,  be  spent  and  gone ;  and  though  an  equity 
might  possibly  arise  to  a  purchaser  without  notice  of 
such  a  charge,  yet  this  is  not  an  event  to  which  dre 
Court  will  look  forward.** 

The  practice  in  these  cases  is  to  order  a  sum 

equal  to  the  legacy  to  be  laid  out  in  stock,  xvhith  ^p- 

^^  ^^    £  propri^tton  binds  all  [parties;  and  the  legatee  mdst 

/hmt/j^^^u  4m  ^^^^  %  ^^  ^s®  ^^d  ^^  ^^  ^^  value  of  the  funds ;"" 

as  he  must  also  if  the  executor  lay  it  out  without  die 
intervention  of  the  Court  in  the  same  manlier  as  would 
have  been  ordered  if  there  had  been  a  suit.  Thus 
where  a  legacy,  given  to  an  infant,  was  laid  out  by 
the  executors  in  3  per  cents.,  and  the  stocks  after- 
wards fell :  the  iniknt  was  held  to  be  bound,  and  liie 
trustee  justified,  because  the  Court,  if  applied  to, 
would  have  made  the  same  appropriation.''  But 
where  a  legacy  of  4000/.  was  given,  payable  on  mar- 


'  Studholme  p.  Hodgson,  3  P.W.  Burgess  v.  Robinson,  3  Mer.  3^.  G6n- 

300.  tra  Alcock  v.  Barnes,  3  Dick.  57S. 

^  Gawler  v.  Standerwkk,  2  Cox,         *  Bx  parte  Champion,  cited  3  Bro. 

15.  147;  and  see  7  Ves.  150.   Hutcheson 

*  Webb  If.  Webb,  2  Dick.  746.  v.  Hammond,  3  Bro.  128. 
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riage^  and  till  then,  interest  at  3  per  cent  ;^  and  (he 
executrix  invested  the  amount  of  the  legacy  in  the 
purchase  of  4487/L  stock,  and  conveyed  it  to  trustees 
upon  trust  to  pay  the  .l^;atee  the  amount  of  the 
legacy  with  interest  at  3  per  cent.,  and  to  pay  the 
surplus  interest  to  the  executrix :  Lord  Thurlow  held 
that  the  executrix  could  not  take  the  surplus  interest ; 
that  if  a  legatee  had  his  legacy  anticipated  he  mu^t 
stand  or  fall  by  it,  but  then  he  must  have  the  whole  < 
fund:  and  it  is  said  in  the  marginal  note,  tbat  the 
stock  having  sunk  in  value  the  executrix's  estate 
should  make  it  good.* 

Under  some  circumstances  however  a  legatee  will 
not.  be  bound.    Thus  where  the  executors  in  pur* 
jMiance.  of  an  order  paid  the  balance  djie  from  them' 
into  Court,  and  it  was  laid  out  in  the  3  per  cents* , 
and  some  of  the  legatees  being  infants,  a  reference 
was  jDjiade  to  the  Master  to  compute  how  much  stock 
it  would  be  necessary  to  set  apart  to  answer  their 
claims ;  and  before  any  order  ma<ie  upon  his  report 
one  of  the  legaltees  came  of  age:  he  was  held  enti- 
tled to  his  full  legacy,  notwithstanding  the  fall  of 
stock;   bnt  if  an  order  had  been  made  upon  the 
Master's  report  to  set  apart  the  stock  during  the 
infancy,  it  would  have   concluded  the  amount  of 
the  legacy •**    And  where  an  annuity  of  200/.  a  year  ^^^^^ 
was  bequeathed  to  a  wife  out  of  the  personal  estate,  ^^Jf  ^^^^^^^ 
and  the  executors  under  the  direction  of  the  CoMtt  ./^.^.^^^  J ^^ 
set  apart  a  sum  of  4000/.  Navy  5  per  cent,  Aiinuiti^s 
to  answer  the  claim,  which  stock  was  afterwards  by 
the  late  act  of  parliament''  converted  into  4200/.  new 


*  Cooper  V.  Douglas,  2  Bro.  232.      and  see  Borrett  r.  Deady,  3  Mad. 
^  Rock  r.  Hardman,  4  Mad.  253  $      449. 

«  3  Geo.  IV.  9. 


^^^r   ^4tL,  ^  ><^ 
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4  per  cents. ;  the  deficiency  was  decreed  to  be  made 
up  out  of  other  funds  in  Court,  as  the  annuity  was  a 
"^'i^  ^  charge  upon  the  whole  of  the  residue.'*^  And  again 

^  where  legacies,  charged  on  land,  were  given  to  adults 
'  and  infants,  payable  to  the  latter  at  twenty *one ;  the 
amount  of  their  legacies,  on  a  sale  of  the  estate,  was 
ordered  to  be  invested,  but  without  prejudice  to  their 
right  to  go  against  the  estate  if  the  fund  should  prov^ 
deficient,*" 

Th«  fund  which  the  Court  adopts  for  investment 
of  monies  is  the  3  per  cent.  Consolidated  Annuities/ 
and  it  will  not  inquire  whether  it  would  be  for  the 
benefit  of  infants  that  money  in  the  executor's  hands 
should  be  laid  out  on  real  security.''  But  this  rule 
will  be  departed  from  under  special  circumstances. 
Thus  where  a  residue  was  given  in  trust  to  pay  the 
interest^  &c.  to  A.  for  life  in  equal  portions,  "  on  the 
two  most  usual  feasts  or  days  of  payment  in  the 
year,  that  is  to  say.  Lady-day  and  Michaelmas^day  :'^ 
the  funds  were  ordered  to  be  laid  out  in  the  3  per 
cents.  Reduced,  the  dividends  of  which  are  payable 
at  those  times.* 
'  In  a  late  case  where  a  legacy  was  given  to  the 
testator's  daughter  on  her  marriage,  the  Vice-Chati'- 
cellor  held,  that  the  legatee  being  entitled  to  receive 
.a  certain  sum  in  money  when  the  event  of  her  mar«*> 
riage  happened,  her  legacy  was  not  capable  of  being 
secured  by  the  present  appropriation  of  any  sum  of 
stock ;  and  directed,  that  the  residuary  legatee  should 

be  allowed  to  receive  the  whole  fund  in  Court,  upon 

.—  --..I    .         ...Ji.  ■ — i».i  ■  ■  i  ■ — -  -      -  -  ' 

•  Davies  p.  Watder,  1  Sim.  &  St.  •2  Dick.  499.  N. 

463.  ^  Nort)ary9.Norbiiry,4MAd.l91. 

*>  Dickinson  &.  Dickinson,  3  Bro.  *  CaldecoU  v,  Cald^ott,  4  Mad. 

19.  189. 
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giving  security  to  the  satisfaction  of  the  Master  for 
the  payment  of  the  legacy  if  the  event  happened/ 

In  a  bequest  of  aU  the  testator's  money  in  the 
funds  in  trust  to  pay  his  wife  an  annuity  for  life ;  the  ^^ 
remainder  of  the  stock,  after  leaving  \vhat  appeared 
sufficient  to  answer  the  annuity,  was  decreed  to  be 
paid  to  the  residuary  legatee.*"  But  where  3000/. 
Bank  stock  was  given  to  A.  for  life,  and  aftor  bis 
death  different  sums,  amounting  to  2300/.  were  given 
to  others,  and  the  residue  to  A.;  and  he  applied 
to  have  the  stock  sold,  and  the  surplus,  after  in- 
vesting 2300/.  in  the  funds,  paid  to  him :  the  Master 
of  the  Rolls  thought  this  differed  from  the  last  case, 
and  that  the  same  thing  had  never  been  done,  when 
it. was  to  secure  gross  sums:  it  would  be  to  take 
airay  part  of  the  security,  as  the  stocks  might  fall, 
and  not  be  sufficient  at  the  death  of  A.  to  pay  tl^e 
sums  charged.^ 

When  specific  articles  were  bequeathed  to  a  per-  <^,, 


^  '^ 


son  for  life  only,  the  old  rule  of  the  Couil;  was,  that  ^^^  '^* 

1  111'  •  1  1  »  /"Cg^SJL^^^ 

such  person  should  give  security  that  they  should 
not  be  embezzled  :^  but  the  practice  now  is  for  an 
inventory  only  to  be  signed  by  the  devisee  for  life, 
and  deposited  with  the  Master  for  the  benefit  of  all 
parties;*   fpr  there  ought  to  be  danger,  it  is  said, 

to  require  security.' 

■•  *\  ■ 

Legacies  are  in  general  to  be  paid  in  ^he  currency  ^i 

■■  -  ■  ■         .1  ..—  ..- . 

•  Webber  u.Webber,  1  Sim.  &  St.      Rep.  110.    BiU  ».  Kinaaton,  2  Atk. 

311.  82.  *^r?^^*** 

^  Drinkwater  o.Whipham,  3  Bro.         •  Slanning  v.  Style,  3  P.  W.  334. ' ^-  Ai/  .'^. 

259 ;  but  see  Breton  v.  Ld.  Glifden,  Leeke  o.  Bennett,  1  Atk.  470.    Bill  *  ^ '         *      V 

1  Sim.  &  St.  3^3.  0.  Kinaston,  2  id.  82;    Anon.  Mos.  *  ^  «^ 

*  Soundy  c^.  Binyon,  3  Bro.  268.  15.    Hunt  v.  Berkley,  id.  49. 

^  See  Bracken  o.  Bendy,  1  Ch.         M  Bro.  279.  ^ 


V-*^  ^ 
4J':/ 
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of  the  country  in  which  the  testator  resides,  and  the 
will  is  made ;  and  a  legatee  therefore  of  a  will  made 
in  England,  whose  legacy  is  payable  out  of  lands  in 
c^>  ^r. /y  Ireland,  will  be  entitled  to  have  his  legacy  paid  in 

English  money  without  any  charge  of  pemktance/ 
So  if  a  man  in  Jamaica  gives  some  legacies  to  be 
paid  in  sterling  money,  and  then  one  to  A.  generally, 
and  afterwards  several  more  to  be  paid  in  sterling 
money ;  the  legacy  to  A.  is  of  Jamaica  money  ;*"  and 
will  be  directed  here  to  be  computed  according  to  the 
nominal  currebt  value,  not  IJie  actual  value,  of  the 
currency  of  that  country.* 

A  gift  by  a  person  in  Antigua  of  a  certain  weight 
of  sugar,  to  be  paid  in  ten  years  after  the  testator's 
death,  was  decreed  to  be  computed  according  to 
what  was  the  medium  rate  of  sugars  in  Antigua  at 
the  end  of  the  ten  years.^ 

In  paying  or  retaining  a  legacy  the  executor  is 
^  ^  ^^  made  answerable  for  certain  duties  imposed  by  the 

-^^  A  ^^vi^last  stamp  act,*  proportionably  to  the  degree  of  rela* 
^./i^'  ^^jL.      tionship  of  the  legatee  to  the  testator.    The  payment 

of  these  however  may  be  expressly  provided  for  by 

^        <he  testator.    Thus  where  the  will  directed  the  exe- 

/^^4^  ^  /i^^Pi^  cutors  "  to  make  payment  of  all  the  legacies  without 

y/^  ^^'^^^j^any  deduction,"  it  was  held  they  must  be  paid  with- 


He  currency  however  ot  tne  <^  Darksdaiee.'UiUiat,  1  swanst. 

/a.  ^^\^^,J^two  countries  is  now  assimilated,  6  562.  If  the  will  directs  the  payment 

>^H^5i^SClP^^-  ^'  T^'  ^^  *^®  ^^»  '°^  ^^*y  **  chai^jeablc 

0fJ^       ,               ^  Saunders  v,  Drake,  2  Atk.  465.  on  the  money  applicable  to  that 

Pierson  r.  Qamet»  2'Bro.  38.    Mai-  purpose.   36  Geo.  III.  52.  21.    Ap- 

colm  V.  Martin,  3  Bro.  50.  pendix. 
«  Cockerell  t'.Barbcr,  i6V«s.46l 


^  «^*. 
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free  of  duty,  it  is  an  increase  of  the  legacy  itself; 
and  if  that  therefpre  is  payable  out  of  the  real  estate, 
the  duty  is  also  to  be  paid  out  of  the  same  fund." 


SfiCTION  IIL. 
Of  Interest  and  Maintenance. 


It  is  a  general  principle,  that  a  legacy  payable  at^^ 
a  given  time,  whether  vested  or  not,  does  not  carry-  ' -i^'-^  ^^^sa^ 
interest  till  that  time;  for  interest  is  given  for  delay;^'*'* 
of  payment.  A  bequest  therefore  to  A.  to  be  paid  at^>« 
twenty-one,  does  not  carry  interest  during  his  mi- 
nority, unless  there  is  something  on  the  face  of  the 
instrument,  from  whence  it  can  be  inferred  that  the 
testator  considered  interest  as  incident  to  the  gift.^ 
Thus,  where  legacies  were  bequeathed  contingently 
upon  the  legatees  attaining  twenty-one,  and  the 
testator  gave  his  executors  power  duri^ng  the  minority 
of  the  legatees  to  lay  out  the  money  on  securities  for 
the  purposes  and  on  the  trusts  of  his  will,  and  to  cs^l 
it  in,  &c. :  the  legatees  were  held  not  entitled  to 
interest;  -and  Lord  Hardwicke  said,  there  could  be 
no  dou]i)t  unless  for  the  last  clause ;  but  he  did  not 
.taJke  that  to  be  a  direction  to  lay  out  the  money  for 
t^e  benefit  of  the  particular  legatees,  but  equally  for 
the  benefit  of  the  residuary  pnes.""  So  where  a  womap 
devised  certain  estates  to  A.  for  life,  remainder  to  his 
first  and  other  sons  in  tail,  &c. ;  and,  failing  suc^ 
issue,  willed  that  the  estates  should  stand  charged 

^ L 

■  •       ■ 

*  Noel  0.  L.  Henley,  7  Pri.  241.  Descrambes  v.Tomkms,  4  Bro.  149. 

*  2  Atk.  329.  1  Ve».  307.  3  Ves,  N.    1  Cox,  133.   Tyrrell  ».  TyrreU, 
16.    1  Sch.  &  Lef.  5.    Att.  Gen.  v.  4  Ves.  1.    Birmingiuun  &.  Kiiwan, 
Thompson,  Pr.  Ch.  337.    1  Eq.  Ab.  2  Sch.  &  Lef.  455. 
301.    Lloyd  0.  Williams,  2  Atk.  108.  '  Heath  v.  Perry,  3  Atk.  102. 


906  INTBRftST  AHJ)   ATAlNTBIf ANCB. 

with  the  payment  of  certain  legacies^  which  eboiild 
be  raised  and  paid  within  six  months  after  the  death 
of  A*  without  issue,  and  subject  thereto  to  B.  for  life, 
&c. ;  proyided  that  it  should  be  lawful  for  A.  to  make 
any  settlement  of  all  or  any  part  of  the  estates  in 
jointure,  &c. ;  and  A.  married,  and  settled  the  whole 
estate  on  his  wife  for  (ler  jointure,  and  died  without 
issue:  the  legacies  were  decreed  only  to  be  paid 
with  interest  from  the  death  of  the  jointress/  A 
posthumous  child  also  will  only  be  entitled  to  interest 
from  the  time  of  his  birth,  although  the  testator  has 
given  interest  on  his  legacies  to  be  computed  from  ike 
day  of  his  death.^ 

From  the  time  however  that  a  legacy. becomes 
payable  interest  begins  to  run  upon  it,  if  not  paid.* 
Hence  where  500/.  was  given  without  any  interest  to 
J.  B.,  but  in  case  it  should  not  be  claimed  within  fife 
years,  then  the  testator  bequeathed  the  same  sum  of 
500/.  without  interest  as  aforesaid  to  R.  C. ;  and  po 
claim  was  made  by  J.  B. :  the  Master  of  the  Rolls 
held  that  the  words  ^'  without  interest  as  aforesaid," 
'  were  only  intended  so  as  to  give  no  retrospective  in- 
terest for  the  period  of  the  five  years,  which  were 
given  to  J.  B. ;  and  that  interest  was  payable  from 
the  expiration  of  those  five  years,  when  the  legacy 
became  due."^  If  no  time  of  payment  is  mentioned  in 
the  vnll  interest  begins  to  accrue  from  the  end  of  a 
year  after  the  testator's  death,'  notwithstanding  there 
is  a  gift  over  in  the  event  of  the  legatee  dying  under 


'  Reynolds  v.  Meyrick>  1  Ed.  48.  384.    19  Ves.  601. 

1"  Rmrlins  v.  Rawlins,  2  Cox,  426.  •  2  Salk.  416.  2  Atk.  109.  1  Ves. 

•  Fkklmer  ©.Trevor,  1  Ver.  261.  ,211.    1  Cox,  244.  JWarweU  o.  Wet- 

Sym^  9.  Vernon,  2  id.  563. .  Contra  tenhall,  2  P.  W.  26.    Bilson  0.  Saan- 

Knapp  9.  Powell,  Pr.  Oh.  11.  ders,  Bnnb.  240.    Webster  0.  Hale, 

'  Careless   v.  Careless,   1  Mer.  8  Ves.  410. 
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age/  For  by  a  rale,  that  has  been  adopted  for  the 
sake  of  general  conyenience,  the  Court  holds  the 
personal  estate  to  be  reduced  into  possession  within 
a  year  after  the  death  of  the  testator,  and  to  be 
making  interest:  actual  payment  may  in  many  in- 
stances be  impracticable  within  that  time;  yet  in 
l^al  contemplation  the  right  to  payment  exists,  and 
carries  with  it  the  right  to  interest  until  actual  pay- 
ment.^ Thus  where  a  fund  did  not  come  to  be  dis- 
posable for  the  payment  of  legacies  till  hear  forty 
yeai«  after  the  death  of  the  testator,  the  legacies 
were  held  to  bear  interest  from  the  year  after  his 
death/  Hence  also  where  a  legacy  was  given  to  be 
paid  oat  of  money  due  on  mortgage  ^*  when  the  same 
sheM  he  recov^ed;""  and  the  money  was  not  received 
until  more  than  three  years  after  the  death  of  the 
testator:  these  words  were  held  not  sufficient  to 
postpone  the  right  to  interest  until  the  money  had 
been  recovered  / 

'  A  legacy  charged  on  land  only  will  carry  interest 
from  the  death  of  the  testator ;  ^  and  it  is  the  same  if 
it  is  given  out  of  a  reversionary  interest ;  for  a  rever* 
sion  is  as  capable  of  being  sold  or  mortgaged  as  any 

other  estate/  li^^^^^^  .«-->" —  j<f^^  ^*^^^>  r^'^^ 
It  has  been  said  also  ftaSlt  ale^icy  be  given  out 


>. 


•  Taylor  ff.  Jolmaon,  2  P.W.  504. 
Mos.  98.  S.  C.  lomewbal  differently 
reported. 

'  ^  13  Ves.  333.  10  id.  333;  but 
the  execator  may  if  he  chooses  pay 
le^ifacies,  or  hand  over  the  residue, 
within  the  year.  1  Sch.  &  Lef.  12. 
1  Turn.  241. 

«  Greening  r.  Baiker,  cited  1  Sch. 
&  Lef.  12. 

*  Wood  r.  Penoyre,  13  Ves.  326. 

'  Maxwell  cr.  Wettenhall,  2  P.W. 


26.  Bilson  V.  Saiuden^  Bu&b.  240. 
Spurway  9.  Olynn,  9  Ves.  483.  Shirt 
v.Westby,  16  Ves.  393;  and  see  1 
Sch.  &  Lef.  1 1.  But  a  modem  work 
(Prest.  Lef(.  283)  conddiers  this  doc- 
trine overruled,  and  cites  Gibson  tf. 
Bott,  7  Ves.  97. 

'  Davies  9.  Davies,  1  Dan.  84 ; 
and  see  2  Atk.  1!0.  Omtra  Max- 
well r.  Wettenhall,  2  P.W.  26.  See 
also  Bacon  r.  Clerk,  1  P.W.  478. 
Hall  0.  Carter,  2  Atk.  364. 
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of  personal  estate,  consifltiilg  of  mortgages  Garrying 
interest,  or  of  stocks  yielding  profits,  the  legacy  shall 
cairry  interest  from  the  death  of  tihe  tedtator :  *  bat 
Lord  Redesdale  held,  that  the  yielding  profits  made 
no  diffidence ;  axvd  that  if  the  fiind  was  prodactive 
within  the  twelve  months,  all  the  intermediate  profits 
belonged  to  the  residuary  legatee ;  ^  and  Lord  Eldon 
observes,  the  old  doctrine  is  exploded  now  by  every 
day's  practice.*" 

The  interest  of   a  contingent  l^acy  until  the 
event,  upon  which  it  is  made  payable,  happens,  ts 
•  A  ^^^^»^  ^    undisposed  of,  and  falls  into  the  residue.**  '^  Hence 
^fx^^AfM^  when  the  residue  itself  is  given  on  a  contingency  the 
u  ^9w«*^^  ^  interest  must  accumulate  for  the  benefit  of  the  person 
'^  '  who  ultimately  becomes  entitled  to  that  residue.? 

But  where  it  is  bequeathed  in  words  that  confer  a 
vested  interest,  and  is  liable  only  to  be  devested  and 
given  over  to  another  upon  a  contingency,  the  inter- 
mediate profits  as  they  accrue  will  belong  to  tiie 
first  legatee.^  Thus  where  a  man  devised  all  the 
residue  of  his  personal  estate  to  his  daughtw  F.,  to 
be  paid  to  her  at  the  age  of  twenty-one,  and  if  she 
died  under  twenty-*one,  to  such  son  of  ^is  daughter 
£.  as  should  first  attain  the  age  of  twen(7*-one ;  but 
if  £.  should  have  lio  such  son,  then  over;  and  F. 
died  an  infant  within  half  a  year  after  the  death  of  the 


•  Maxwell   r.  WetlfpihaU,  2  P.  Trevaiuon  v.  Vivian,  2  Ves.  430. 
W.  26.  Bullock  r.  Stones,  id.  521.   Glanvill 

^  Pearson  «.  Pearson,  1  Sch.  &  v.  Glanvill^  2  Mer.  38 ;  and  see  Haw«> 

Lef.  10.  kins  v.  Cornbe^  1  Bro.  335, 

•  7  Ves.  97.  '  Tissen  v,  Tissen,  1  P.  W.  500. 
'  Haughton  o.  Harrison,  2  Aik.  Nicholls  o.  Osbom,  2  id.  419.  Shep- 

329.    Heath  v,  Peny,  3  Atk.  101.  herd  o.  Ingram,  Ambl.  448.    Cha- 

Wyndham  r.  Wyndham,  3  Bro.  58.  worth  r.  Hooper,  1  Bro.  82;  and 

Shawe  r.  Cunliffe,  4  Bro.  144.  see  Sis^on  r.  Shaw,  9  Ves.  285. 

•  Butler  9.  :putler»  3  Atk.  58.  Montgomerie  r.Woodl6y,5Ves.522. 
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testator,  and  £.  had  an  infent  son  (the  plaintiff:) 
Lord  Hardwicke  held  that  during  the  life  of  F.  the 
profits  vested  in  her,  because  the  residue  did  so ;  and 
decreed  them  to  her  representatiyes ;  but  as  to  the 
profits,  which  would  accrue  till  the  devise  to  the 
plaintiff  vested,  they  must  be  considered  as  part  of 
the  residue,  and  accumulate ;  and  in  case  the  plaintiff 
should  die  under  twenty-one  the  surplus,  together 
with  the  interest  and  profits,  ought  to  go  and  belong 
to  such  persons  as  should  be  entitled  thereto  accord- 
ing to  the  contingencies  in  the  will/ 

The  legatee  of  a  specific  legacy  that  produces 
profit,  as  of  Bast  India  Bonds  for  example,  or  stock, 
will  be  entitled  to  interest  from  the  death  of  the 
testator.**  And  it  is  said  that  where  the  Court  de«- 
crees  a  legacy  to  be  a  satisfaction  of  a  debt,  it  gives 
interest  always  from  the  death/ 

Interest  will  not  be  given  upon  the  arrears  of  an 
annuity  bequeathed  by  will;*^  nor  on  arrears  of 
maintenance  reported  due/  If  a  legacy  has  been 
eiToneously  paid  to  a  legatee  who  has  no  farther 
property  in  the  estate,  in  recalling  that  payment  the 
rule  of  the  Oourt  is  not  to  chaise  interest ;  but  if  the 
legatee  is  entitled  to  another  fund  making  interest  in 
the  hands  of  the  Court,  justice  must  be  done  out  of 
his  share/ 

When  subsequent  interest  is  directed  to  be  com- 
puted, it  is  the  course  of  the  Court,  in  the  case  of  a 

-  Green  v,  Ekins,   2  Atk.  473.  '  3  Atk.  99. 

Stttdholme  v,  Hod^on,  3  P.W.  300.  '  Anderson  r.  Dwyer,  1  ISch.  & 

^  2Ves.563.  Mo8.99.  4Ve8.75I.  lief.   301.    Bignal    v.  BrereUm,  I 

6  Yes.  20&.    8  Yes.  413.    1  Swanst.  Dick.  278  -,  but  tee  Litton  v.  Litton, 

557.    Barrington  r.Tnstam,  6  Yes.  1  P.W.  541.    Batten  v.  Eamley,  2 

345.  Oibson  r.  Bott,  post  304.  Fon-  id.  163. 

taine  Vi  Tyler,  9  Pri.  94.    But  see  *  Mellish  v.  Mellish,  14  Yes.  516. 

Morley  v.  Bird,  3  Yes.  632.  ^  Gittins  v.  Steele,  1  Swanst.  199. 
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mortgage,  to  compute  such  interest  on  the  principal 
and  interest  reported  due ;  but  in  cases  of  bonds  or 
legacies,  to  compute  it  on  the  principal  only/ 

In  a  legacy  for  life,  ivith  remainder  over,  no  in- 
terest is  dile  till  the  end  of  two  years;  for  till  the 
legacy  is  payable  there  is  no  fund  to  produce  inte- 
rest.^ Yet  if  an  annuity  be  given,  the  first  payment  is 
paid  at  the  end  of  the  year  from  the  death  of  the 
.  testator,  and  an  annuitant  is  no  more  thaiji  a  tenant 
for  life  of  part  of  the  capital.""  If  indeed  an  annuity 
is  given  to  be  purchased  by  the  executor,  with  a  direc- 
tion, until  purchased,  to  pay  the  annuitant  a  less  sum 
per  annum :  he  will  be  only  entitled  to  the  smaller 
sum  for  the  first  year/  Sir  J.  Leach,  in  a  case  in 
which  the  residue  was  given  for  life,  with  remamder 
over,  thought  it  would  be  strange  if  a  residuary 
legatee  should  have  a  prior  title  to  a  pecuniary  one ; 
and  that  it  seemed  the  plainer  rule  to  hold,  that  what 
was  ascertained  at  the  end  of  the  year  to  be  residue, 
should  be  the  capital,  to  the  interest  of  which  the 
^^€.  /i.^^^  tenant  for  life  of  the  residue  would  be  entitleclT  And 

when  annuities  are  given  out  of  a  residue,  and  there 
is  no  time  of  payment  mentioned  in  the  will,  it  might 
be  questioned,  his  Honour  said,  whether  the  principle 
must  not  be  the  same,  as  if  there  were  one  tenant  for 
life  of  the  residue,  and  the  annuities  be  payable  only 
from  the  end  of  one  year  after  the  testator's  death.^ 


'^j^^ 
/•r^ 


-r  ''^ 


■Hf  » 


'  Pcrkyns  v,  Baynton,  1  Bro.  574. 

^  7  Ves.  96.  Stent  o.  Robinson, 
12  Ves.  461.  Lowndes  t* .  Lowndes, 
15  Ves.  301.  Raven  v.  Wdte,  1 
Swanst.  553.  1  Wils.  CO.  204. 
Benson  r.  Maude,  6  Mad.  15;  but 
see  9  Ves.  553. 

<  7  Ves.  96.  9  id.  553.  Houghton 
r.  Fiunktin,  1  Sim.  &  St.  390. 


'  Browne  r.  Spooner,  1  Ves.  J. 
291. 

*  Stott  V.  Hollingworth,  3  Mad. 
161 ;  and  see  IJac.  &  W.  314.  L. 
Eldon  says  he  should  not  have  de- 
cided this  case  without  hearing-  a 
most  elaborate  argument  on  both 
sides ;  see  1  Turn.  239. 

*  Storer  r.  P^Uge,  3  Mad.  167- 
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Yet  ill  a  later  case  in  which  a  man  bequeathed  the>Cf>^ 
l^esidue  of  his  estate  and  effects  in  trast  to  invest  in^^^* 
the  funds,  and  pay  the  interest,  &c.  from  time  to  time 
to  A.  for  life,  and  afterwards  for  the  benefit  of  his 
widow  and  children:  Lord  Eldon  held  the  tenant  for 
life  entitled  to  the  interest  and  dividends  accrued  due 
in  the  first  year  upon  the  stocks  or  funds,  in  which 
the  testator's  property  was  invested  at  the  time  of  his 
death.*  And  in  another  case  in  which  a  man  be- 
queathed to  his  wife  ^*  the  interest  of  one  half  of  his 
property  during  her  life ; "  and  a  part  of  his  property 
consisted  of  capital  in  a  partnership,  and  was  by  the 
articles  to  remain  a  certain  number  of  months  after 
his  death  in  the  concern,  and  then  his  share  was  to 
be  ascertained,  and  a  moiety  of  it  to  be  paid  at  the 
end  of  one  year,  and  the  other  at  the  end  of  two  years 
after  that  time  to  his  representatives:  Lord  Eldon 
thought  the  wife  ought  to  have  from  the  death  to  the 
termination  of  the  partnership  interest  at  a  given  rate, 
and  not  the  profit ;  and  then  at  the  end  of  the  part- 
nership was  entitled  to  interest  upon  the  capital  with 
reference  to  the  circumstance,  that  one  half  was  not 
to  be  collected  till  the  end  of  one  year,  the  other  not 
till  the  end  of  two  years ;  calculating  what  was  then 
the  value  of  the  sums  respectively.^ 

Where  a  man  devised  to  trustees  till  his  son  should 
arrive  at  twenty-one,  and  then  to  the  son,  he  paying 
to  the  father  of  the  testator  lOi^.  per  quarter ;  and  if 
the  son  should  die  under  twenty-one,  then  to  the 
father  for  life :  the  father's  annuity  was  held  not  to 
commence  till  the  son  came  into  possession/ 

The  devisee  for  life  of  the  produce  of  real  estates. 


*  Hewitt  V.  Morris,  i  Tiara.  241.  ^  Fearnat^.  Young,  9  Ves.  549. 

I     '  Turner  «.  Probyn,  1  Anetr.  66. 
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'^^'ti^^/s^^S^directed  to  be  sold  witfat  all  convenient  speed  after 
y^-r>^  >aa.  jj^^  testator's  death,  is  entitled,  it  has  been  held,  to 

the  rents  and  profits  of  the  estates  only  from  the  end 
of  the  year  after  the  death.*  So  where  land  was 
devised  in  strict  settlement,  and  the  residue  of  the 
personal  estate  directed  to  be  laid  out  in  the  purchase 
of  land  to  be  settled  to  the  same  uses;  and  it  wa^ 
contended  that  the  ei\joyment  of  the  personal  estate 
was  intended  to  be  co-extensive  and  to  commence  at 
the  same  time  with  that  of  the  land :  Sir  T%  Plumer 
thought  there  was  not  sufficient  to  warrant  a  depsjv 
ture  from  the  general  rule,  which  he  consvd^i"^  to 
have  been  laid  down  in  a  case  before  Lord  £ldon/ 
that  one  year  ought  to  be  considered,  in  the  absence 
of  particular  circumstances,  a  reasonable  period  to 
collect  the  testator's  estate,  and  to  invest  it  in  a  pui^ 
ohase;  and  therefore  held  the  tenant  for  life  nojt 
entitled  to  the  interest  of  the  residue  accrued  during 
the  first  year,*  In  a  subsequent  case  however  wfeerp 
4Jiere  was  also  a  proviso,  that  until  the  residue  sliould 
;be  laid  out  in  a  purchase  the  trustees  shoidd  invest 
it  in  the  fimd<i,  the  dividends  to  be. paid  to  such  pec- 
sons  and  for  such. uses  and  in  such  maimer  aa  the 
rents  of  the  premises  to  be  purchased  would  go  if  the 
purchase  were  actually  made :  Lord  Eldon  held  the 
tenant  iot  life  entitled  to  the  interest  of  the  personalty 
^  9l/sS.i  TXi  from  the  death  of  the  testator ;  ^  and  denied  having 
^^  '^*^^&rr'  laid  down  any  such  general  rule  as  warranted  the 


decision  of  the  Master  of  the  Rolls.     In  the  case 


•  Noel  V,  L.  Henley,  7  Pri.  241 ;  «  Taylor  r.Hibbert,  1  Jac.  &  W. 

but  see  Casamajor  tt.  Strode,  19  Yes.  SOS ;   and  see  Benson  p.  Maude,  6 

390.  N.    Fitzgerald  cr.  Jervoise,  5  Mad.  \h. 

Mad.  26.  «  Angorstein  v.  Martin,  1  Tun. 

^  Sitwell  9.  Barnard,  post  dOd.  232.    Hewitt  v,  Morris,  id.  24 1 . 
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tilluded  to  *  the  residue  df  the  petsonid  estate  wa»  to 

be  laid  out  in  land  and  settled,  with  a  direction,  that 

did  interest  of  such  residue  should  accumulate  and  be 

laid  out  in  lands  to  be  settled  in  like  mdjiner  as  the  . 

testator  had  directed  the  residue ;  and  his  Lordship  ' 

t>b6erved,  he  had  merely  decided,  that  though  there 

was  a  direction  for  accumulation,  the  tenant  for  life 

should  not  be  kept  out  of  the  interest  beyond  the . 

year ;  that  the  direction  should  only  operate  for  one 

year,  and  that  although  the  personalty  remained  as 

personalty,  it  should  at  the  end  of  the  year  be  consi*^!,  -  ^ 


'•    I 


due 


H^  .  ^ 


dered  as  converted.  ^^  ^^^  -^  "^"Z 

Where  the  residue  was  to  be   converted   into^V. 
money  as  soon  as  conveniently  might  be  after  the    ^  •    ^'^-^ 
testator's  decease,  and  to  be  placed  out  at  interest  "*"     "^ 
for  the  benefit  of  two  daughters,  with  remainders  in    . 
their  respective  moieties  to  their  children;  and  the        '^\ 
testator's  property  consisted  chiefly  of  leaseholds,  % 

part  of  which  could  bot  be  sold  on  accoui^t  of 
defects  in  the  title,  taut  another  part,  consisting  of  a 
farm  held  by  him,  was  sold  about  five  months  after 
his  decease,  and,  had  produced  conEiiderable  profit 
durmg  that  time,  Mfhich  was  claimed  by  the  daugh* 
U» :  Urd  Eia«  U..»gh.  it  w»  wi*«  »h.  0«>«n«  ^  „ ,       " 
rule,  and  that  the  best  decree  would  be  to  declare     ' 
that  the  property  to  be  converted  had  b^en  converted        •^  % 
in  a  reasonable  time :  that  the  persons  entitled  for  '  ^ 

life  should  have  the  interest  from  that  conversion:    ^»%.       * 
and  as  to  the  other  leasehold  premises,  that  it  being^  * 
for  thd  interest  Of  ^  all  parties  that  they  should  not  be 
sold,  a  value  should  be  selt  upon  them ;  and  the  per- 

T     —   I    -  ■-  I         -  T    ri T  -  g — — .i^^i — ^^— ^^^^ 

*  SitweU  t^.Bamardy  6  Vei.  520:  and  see  EntwisUe  tr.Markland^  Stuart  **  ^v. 

V.  Bruere,  id.  notes.  ^^^ 
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8ond  entitled  for  life  shoi^  Mkve  wterest  at  4. per 

cent  upon  that  value  from  the  deetth  pf  tbs  testator/ 

^  ^..^^  ^      As  between  the  teoand;  £^^ life  fandt  the  retoainder^ 


'^^-  if^  man,  the  mde^  at*  least-  as-  to^fiind«  thsfe  ane.  not.  peri- 
tHv^^^^^^^ff?*^"**  ^'  ^^  what  is  not  apecificaUjr  givtoi  ifc  !• 
^u4f^.4j^^ti^J^  ^^^^^^^^'^^  woney»  if  the  jMop^vlgr  abd  the 
-^-  >^/!48..>^  "parties  entitled  are  not  abcoad J"    XtttiH  Iioig  ^Akuwir 


-^^  /-l^^^^^ies,  and  other  stocks^  will  he  adid,  asdfthlB  produce 


f^^^.j^/.^d^ixv^esbed  in  the  3  pelr  ceiiita.,  toctbe^diriidbnlis  Of 
>^,^^;f^^^whicb  the  tenant  for  life  will  hie  entiUedfi"^  ?  BaU  mimm 

^he  bequest  is  specific,  there  ia  no  ^tcf^Hfjikekmemk 
'^V^piarties^  who  niust  take  the  f«inds  atibnnii  at<  this 
testator's  deaths  and  enjoy  the;  property  att  giveft. 
^  Hence  where  a  man  bequeathed  aU  theistool|«iHliii»d'? 
/^  1XL-J1-  *^S  ^^  ^^®  name  to  his  executors:  ia  tmst^ftir  ihiilwvife 
^u^  4^*/^  for  life/*  and  after  her  death  to  hi^  tt(epbew»'i«itll'the 
40^  ^^^^^ik^udl  power  for  the  executors  to  alter. «kid:VW|fth|| 
^'^^  ^^^atook;  and  the  nephew  claimed  to  ha^^e  S09ie.l4Hi8 


'^^^'k.^niiiaties  sold>  and  inTestedintheS^pw'^eHtairttiir 
jL^*^  "[^^u.*^  it  would  be.too.nMcb.t#  m|eiid# 

^. -^^'^-^.  that  the  testator  meant  to  authorize  th^^trasteei^! at 
^^*''^*^^*1lheir>  plesteure,  to  diminish  the  gift  he  :had  b#£sM 

4m  /^^^^^^^^'^^  '^  ^^^  wife;  and  that  the  power  was  gumi  to 
yY-L^s^i^  /t  the  trustees  with  a  view  to  d»^  security  of  the  pro* 
"^^^^^^^^^^perty,  and  not  to  vary  or  afiect  the  relative  righM.of 
4r  ^.  #M..I^-<^e  l^atees.*^ 

>^4 /Jl^wi"       Wh«i  Bank  stock  is  given  for  life,  the  tenant  for 
/.^^ '^^'^'i^jfe  is  entitled  to  the  dividends  at  whatever  rate. they 


^J^^v'  'm^y  be  declared :  ^  but  a  bonus  given^  npion  t 

%.  Pi.a^  ^.jj-*>*  •  Oibson  ».  Bott,  7  Vea.  89.  mouth,  7  Ves.  137,  tuid  cases  in  the 

s^^  ^^     *  See  Holland ».  Hughes,  16  Yes.      notes. 

^C^T^    yju,  *^^-  «»  Lord  p.  Godfrey,  4  Mad.  455. 

^        *%'vt,_    *  ^  ^®«-  ^^2-    ^^'^^  ^'^  ^*  ^^"^         •  Barclay   y.  Wainewrig^t,    14 
'/^i^^  /^^  ,  -^  ..^rfiL    ^  ***^  :^  Ves.  66.  /y-V^  r 


A^ 
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Mock,  or  'va  participatmii  of  51.  per  cent.  outKif  th^ 
iaterest  and  pitoilte  of  the  corporation  over  and 
above  th^  half-yearly  divideads/'  has  been  held  ah 
accretion  o^  ^e  capital,  and  the  tenant  for  life  enti- 
Aedl  only  to  the  interest  npon  it.*  The  distinction  is, 
tKat  xHienever  tiie  addition  is  made  clearly  and  dis- 
tftirtiy  <ifr  a  dividend^Mijy,  the  tenant  for  life  is  to^^«^  ^ 
luivift  It';  but  whenever  it  is  not  clearly  given  as  a  S^^^^tx^ 
divMend,  it  is  considered  as  an  accretion  of  capital.  -A^^a^  ^4*^ 
Yet  the  Bank  have  it  in  their  power  to  give  the'"'^*^^^  • '^^ 
botiits  to  the  tenaM  for  life  or  not^  A  specific  be- 
qtteeA  #1  a  certain  aom  in  Bank  stock,  being  adl  that 
fftock  tl>e  testator  possesses,  will  not  pass  a  bonus 
giteil'upon  it  between  the  date  of  the  will  and  the 
ili»Mlfiof  the  testator.^ 

'  '  Ybere  is  no  upportionmtot  in  general  as  between    -^   ^^^^ 
Hm  tiBftaotfor  Hfe^  and  those  in  remainder,  of.  ah  ^ri-     '^fy^^  jT^ 
BUt^f,  OP  dividends^*    Thus  where  a  man  devised  his  -Zw  ^  .^^^/ic^ 
tMl  atfd  personal  estate  in  tmst  to  sell,  and  in  vest j,^;^^^^^' 
tbe  »prod«ce  ift  the  funds  ;  and,  after  payment  of^l^^  "^ 
MPtittti  annoities,  to  pay  the  aurplus  of  the  yearly^i::^!^^^^^^: 
irteome  to  his  daughter  for  life,  Ay  eqmal  Aay«vegrfa^^'^:^*!r^^ 
jmfmeifiU ;  the  JiM  payment  to  he  made  an  the  second 
qmmiter^c^  ^kich  shoiid  haj^ffen  next  after  his  decease; 
^d  the  testator  died  on  the  19th  of  November,  1756, 
and  the  daughter;  on  the  19th  of  January,  1803;  and 
her  representative  claimed  the  dividends  due  on  the 
dtb  of  January,  1803 :  it  was  held  that  there  could 
be  no  apportionment  in  this  case,  and  that  the  daugh- 


•  Blunder  r.  Bfinder,  4  Vcs,  800.  .   *  10  Ves.  190. 

Ptois  V.  Paris,  Clayton  v.  Gre«h;d^,  *  Norris  v.  Harrison,  2  Mad.  268. 

10  Ves.  185.  290.    Witts  u  Stcere,  *  Wilson  p.  Harman,  2  Yes-  67^. 

13  Ves.  363.    Hooper  v.  Rossiter,  1  Pearly  r.  Smith,  3  Atk.  260.    Rash- 

flS'ael.  527.  leigh  r.  Master.  3  Pro.  99. 
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ter  was  only  entided  up  to  MjkliaeUQ43,  beii^g  the 
day  of  the. last  half-yearly  payment  pr?vioii(s  .to  her 
death/  In  proyisiona  for  maintenax^e  of  qhildren  it 
J^^-^^  ,^;^^eeins  difiereol;  for  where  a  woman  willed  ths^t  her 
A  ^^  '^7      daughter  A*  should  pay  her  daughter  .B.the  sum  of 

30/*  yearly,  while  she  remained  unmarried,  by  1$/. 

each  May-day,  and  All  Saints-day;  ajpd  3,.f^s^rrie4: 

^;s^  ^  an  apportionment  up  to  the  time  of  b^  xpsfipi^^p 

allowed.*'  »:.'.. 


Bequests  to  children  form  an  ejcc^pt^pn  \fi  'tiie 
general  rule,  that  interest  does  not  hei^  ,till  the  ei^4 
of  a  year  after  the  testator's  death;   for,  \s^  thei^e, 
whether  vested  or  not,  or  even  if  there  bei  a  d^yis^ 
over  on  the  death  of  the  legatee  before  the  ^iipe  .^f 
'^  payment,  the  Court,  if  the  children  M^e  no  other 
^f      ^  -^  provision,  will  give  the  interest  of  the.  l^gaqy  by  way 
^^.  /^yi^^^^  maintenance  from  the  testator's  death;  for  itfcon** 
:^Ar.^  /<i>-4^^siders  the  parent  to  be  under  an  obligation  to  provide 


^^s^   J^*  ^lot  only  a  future  but  a  present  maintenance  for  itts 
-^i^jd^^l^  "offspring,  and  will  not  presume  the  father  inofficiou&i, 

or  so  unnatural  as  to  leave  a  child  destitute.^    Thus 


where  a  man,  after  giving  a  legacy  to  A.,  ga^e  the 
residue  of  his  estate  to  his  infant  child,  upon  his 
attaining  twenty-one^  and  the  interest  ta  accumulate, 
saying  nothing  as  to  maintenance ;  and  if  he  died 
before,  gave  it  over  to  another :  the  Master  of  the 
Rolls  thought  the  infant  upon  the  general  rule  enti- 


'  Franks  v.  Noble,  12  Ves.  484.  Att.  Gen.  9.  Thompson,  id.  337.    1 

^  Reyaish  o.  Martin,  3  Atk.  330;  Eq.  Ab.  301.    Conway  r.  Lo^ville, 

and  see  H^y  v.  Palmer,  2  P.W.  501.  1  £q.  Ab.  301.    Harvey  p.  ^rrey, 

•  1  Atk.  507.    3  id.  102.    1  Cox,  2  P.W.  21.    Incledon  o.  Nort&ote, 

244.434.  3  Ves.  16.  Glide  9. Wright,  3  Atk.  430.    Long  v.  Long,  3  Ves. 

1  Oh.  Rep.  265.    GreenhiU  o.Wal.  286.  N. 

doe,  GUb.  Bq.  R.  31.    Pr.  Oh.  367. 


^ 
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tied  to  maintenance  from  his  Other's  death/    ^^^  ^i^^ 
where  the  intention  of  the  testator  to  piit  himself  in-^  ^^ 
loco  parentis  can  b^  inferred,*  as  where  he  gives  di-^^"^ 
rections  as'  td  the  maintenance  and  education  of  the  %^ 
legatees^  or  ^appoints  guardians  to  them,*'  the  Court.^/^ 
will  give  the  ititerest,  or  ma:intenance  out  of  it,"*  from 
the  death  of*  the  testator.  Hence  where  a  grandfather-iv5e..v> 
itaviikg  taken  the  Cbildreb  of  his  son,  who  had  ruined 
himself,  educated  them  entirely,  and  by  his  will  gave 
the  son  a  provision  by  way  of  annuity,  provided  he 
d5d  not  interiiftre  'with  the  children,  and  then  gave 
legacies  to  them:  Lord  Bathurst  thought  this  suffix 
cient  tis  raise  the  implicatibh,  and  interest  was  de- 
cre€fd.*  But  unless  suth  an  intention  can  be  collected/*^ 
the  exception  is  confined  to  children ;  and  neither 
taieces,*  nor '  even  grandchildren,*  can  claim  interest 
on  their 'l^acies  before  the  time  they  are  payable. 

JLord  Hardwicke  observed  the  Court  had  not  ex- 
tended the  exception  to  a  natural  child  for  twa  rea- 
sons :  first  from  the  rule  of  law  considering  a  natural 
child  as  no  relation ;  having  indeed  no  civil  blood  : 
secondly,  that  it  Was  not  fit  for  a  court  of  justice  to 
give  the  sattie  countenance  to  such  children  as  ill  the 
case  of  legitinKate  cfhildren.^  Lord  AlvaiJey  indeed 
was  of  opinion  that  botii  a  natural  child  ^nd  a  wife 


>  Mole  cf.  Mole,  1  Dick.  310.  Coo-  Ves.  644. 

tra  Leeeb  v.Leech,  1  Ch.  Oa.  24!^.  •  Case  dted,  1  Sch.  &  Lef.  6. 

*  Acherley  r.Vcrnon,  1  P.W.  78S.  '  Crickctt  ».  Dolby,  3  Ves.  10. 

Tlds  28  laid  to  have  been  the  ground  t  6  Ves.  547^  Atkinson  r.  Turner, 

of  the  decision,  see  3  Ves.' 16.    1  2'Atk.  41.    Haugbton  tf.  Harrison, 

Sob.  &  Lef.  5.  id.  329.    Duder  v.  Butler,  3  id.  58. 

'  1  8cb.  &  Lef.  6.   Pett  o.  Fellows,  Blton  p.  Elton,  id.  507.   Ellis  &.  Ellis, 

I  Swanst.  561.    Beckford  v.Tobin,  1  Scb.  &  Lef.  1.     Coleman  v.  Sey- 

t  Ves.  308.     Hill  r.  Hill,  3  Ves.  &  mour,  1  Ves.  209;  and  see  Pftlmer 

B.'  183.  V.  Mason,  1  Atk.  505. 

«  See  De  Maxaar  r.  JPybus,  4  ^  1  Ves.  310. 
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youkl  come  under  the  exception;^  but  Lord  Eldon 
seems  to  have  thought  there  must  be  something  more 
on  the  will  in  the  case  of  a  natural  child  to  show 
that  the  testator  put  himself  in  locp.  parentis;*"  and 
it  has  since  been  held  that  the  exception  does  not 
extend  to  a  wife/  nor  to  a  natural  child/  nor 
even  to  legitimate  offspring,  if  adult/  And  although 
Lord  Hardwicke  is  reported  to  have  said  that  ^here 
a  legacy  is  given  to  a  charity,  interest  should  be  paid 
from  the  death  of  the  testatpr,  it  appears  by  tl^e  dcT 
cree  in.  the  case  that  interest  was  only  given  from 
the  end  of  the  year  after  the  death. , 

If  a  partial  maintenance  is  given,  as  if  an  annual 
^^**^sum  Ipss  than  the  interest  is  bequeathed  for  main- 
tenaqce,  the  child  can  have  no  more:  for  the  impli- 
cation  that  the  testator  intended  his  chi}d  should  be 
supported  by  the  interest  is  ousted,  if  he  ^provides 
any  maintenance  for  the  child,  however  sm^ll  the 
maintenance,  and  however  laiige  the  legacy ;'  except 
wher^  the  legacies  are  vested  and  there  is  np  gift 
over  of  them  to  strangers/ 

,.  Yet  in  some  cases  of  infant  grandchildrea  and 
otl^ers  ,un{>rovided  for,  the  Court  has  directed  a  main- 
tenance with  the  consent  of  those  to  whom  the  lega- 
cies,were  given  ovier  in  the  event  of  the  death,  qf  the 
legatees  before  the  time  of  payment.^    The  cases, 


'    •  3  Vcs.  12.  16, 

*  e'Ves.  647- 

<  Stent  &.  Robinsop,  12  Ves.  461. 
Lowndes  p.  Lowndes^  15  Ves.  301. 
'  Lowndes  v.  Lowndes^  ante  N.  c. 

*  Ibid. ;  and  see  Raven  p.Waite,  1 
Swanst.  553.    1  Vt'fls.  C.  C.  204. 

'*  Att.  Gen.  t*.  Hayes,  1  Sand.  Atk. 
Hep.  366. 

*  3  Ves.  17.     1  Sch,  &  Lcf.  6. 


Hearle  v.  Greenbank,  3  Atk.  716. 
Long  V.Long,  3 Ves. 286.  N.  Wyncb 
V.  Wyncb,  1  Coil,  433  \  and  see  Mit- 
chell &.  Bower,  3  Ves.  283 ;  but  see 
Bonrne  a.  Tynte,  1  P.W.  786,  cited. 
2  Vent.  346.    2Freem.  45. 

*  See  Aynsworth  ».  P^tchett^  13 
Ves.  321.  Stretch  t?.  Watkins,  1 
Mad.  253. 

*  See  GreenwdJ  v.  Qreenwell,  5 
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says  Lord  Eldon/after  great  struggle  go  this  lenglh, 
that  where  there  are  equal  legacies  to  a  class  of  chil- 
dren, even  with  a  direction  for  accumulation,  the 
principal  with  the  accumulation  to  be  paid  at  twenty- 
one,  with  survivorship  in  case  of  the  death  of  any 
under  that  age  to  the  others,  the  chance. of  all  taking 
or  the  survivor  being  equals  the  Court  takes  the  fund, 
which  belongs  to  all,  and  must  go  to  all  or  some  of 
them,  and  maintains  them  all  out  of  the  interest 
But  the  principle  can  not  be  applied,  if  there  is  a 
over,- or  the  legacy  is  contingent.  Wherie  therefore  "^''^ 
maintenance  was  sought  on  behalf  of  five  infents,  to^^ 
whom  a  residue  was  bequeathed,  with  survivorship 
among  them  in  case  of  the  death  of  any  under  the 
ag^  of  twenty-one ;  and  in  case  all  of  them  should 
die  under  that  age,  the  whole  was  given  to  their 
sister,  who  took  no  interest  directly  in  that  residue ; 
but  a  legacy  was  given  to  her  by  the  same  will ;  and 
in  case  of  her  death  under  the  age  of  twenty-one, 
that  legacy  was  given  over  to  the  other  five  children: 
the  application  was  refused ;  for  the  five  children 
would  be  maintained  at  the  sister^s  expense,  as  she 
had  no  interest  in  common  with  them,  and  stood  as 
a  stranger.' 

Where  the  daughter  of  the  testator  wais  residuary 
devisee  and  legatee  for  life,  and  had  received  part  of 
the  persotial  estate  since  his  death,  maintenance  was 
refused,  as  she  was  an  accounting  party,  and  the 


Ves.  194.  Cttvendish  v,  Mercer,  Fen-  *  Ex  parte  Kebble,  1 1  Vea.  604, 

dall  V.  Nash,  id.  notes ;   and  Lord  obserring  upon  Fairman  «.  Oreen, 

Eldon'B  obeerrations  on  these  cases  10  Ves.  45.   .  Buckworth  v.  Bucjc- 

in  Errat  r.^  Barlow,  14  Ves.  202.  worth,  1  Cox,  80.  Lomax  r.  Lomaz* 

GoUii  V,  Bladcbum,  9  Ves.  470.  Ha-  1 1  Ves.  48.    Errington  p.  Chapman, 

ley  9.  Bannister,  4.  Mad.  275,  12  Ves.  20.    Marshall  r.  HoUoway, 

2  Swanst.  436. 


jf » ♦* 


SJO 


INTSftSSir  MJ»t>   HAiNTBNAK€B< 


•  ••• 


■wN. 


balance  tnight  torn  against  her:''  bat  Lord  Bsakuie 
said  he  yery  willingly  acceded  to  tbe  practice  wkiob 
began  in  the  oase  eited,^  aii4  was  very  ysmi  on  aoi^uiKt 
of  the*  delay  in  taking  the  aeeouats,  that  whea  the 
Court  can  see  dearly^  that  ihtte  will  bea  clew  fbadi 
the  residuary  legatee  shall  have  an  aUowaaoe  for 
maintenance  in  the  mean  time. 
-^^^mmm^f^m^^  If  an  intention  can  be  inferred  from  the  will  that 
'^^'^' •^'Maintenance  should  be  allowed^  it  will  sometimes  be 

done.  Tbuft  where  a  man  gave  to  his  daughter  for 
her  life  only  an  annuity  ^'  for  and  towards  the  main* 
.'  tenance  of  herself  and  the  education  and  main- 
tenance  of  her  children ; "  and  after  her  decease  gave 
a  legacy  to  all  and  every  the  children  of  ker  body 
when  and  as  they  should  respectively  attain  twenty- 
one»  with  benefit  of  survivorship ;  and  if  none  should 
attain  twenty-cme,  the  l^acy  to  eease :  the  Master 
of  the  Rolls  tho<ight  it  extremely  improbable  that 
the  testator  intended  tiie  children  should  be  without 
any  provision  in  case  the-  mother  died  leaving  them 
under  age,  and  therefore  there  was  a  fair  inference, 
that  the  tee^tor's  intention  was  to  gi'Pe  maintenance/ 
So  A-oM  the  clear  language  of  the  will  a  seisond  son 
was  held  entitled  to  a  double  allowance  for  main-- 
tenancy :  the  one  as  devisee  of  the  real  estate ;  the 
other  as  a  legatee  of  the  personal**'  But  where  lands 
were  devised  in  tru^t  that  the  trustees  shoidd  vn&in 


•  Warterr. 


13  Vea.  92. 


^  W«^  t^.Wfflcinsoni  cited  Id.  93. 

«  Lambert  t»  Parker,  Coop.  143; 
and  see  Chambenr  if.  Goldwin,  11 
Vee.  1. 

<  ^  ai?e  cf.Walafa,  1  Bro.  146.  See 
also  Harris  c^.  Finch,  1  M'Clel.  141, 
interest  given  on  a  cottt&gent  lega- 


cy. Where  there  are  two  funds  ab- 
sohitely  giten  by  ditf^nt.  penoai 
fbr  the  mainteniuice  of  an  ioftnt^ 
the  interest  of  the  infiMiit  nmst  de- 
termine which  of  the  two  iViiids  is 
to  be  applied.  Fofjambe^.WIUeugh- 
by,  2  SinL  &  St.  165. 
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six  yean  «ftet  the  testator's  decease  raise  and  pay 
lAOM.  afiiere  "to  hm  two>  yonngelst  danghteris,  and 
also  0iit  of  tile  r«iitB  tfnd  pmfitb  pay  mterest,  at  the 
raAe  of  4^  per  ceat  p«>  annam,  f*r  the  aaid  1^00/. 
apieed  mntiMhe  ila»i0  shodd' be  paid,  for  and  towards 
theh*  mainteMince  and  edncMion ;  and  one  of  the 
dailghters  married,  and  died  within  the  six  years  :  it 
waa'hdd'tfaat  her  husband  and  administrator,  though 
entitiied  to' idle  principal,  could  not  recoTer  intenest 
from  her  sdeath,  that  being  designed  for  the  main- 
teaanoe  oV  tbe  wife/ 

la  a  isaM  in- which  a  legacy  was  left  to  be  divided 
am<Mig  «  mail's  children,  interest  was  directed  to  be 
paid  •  to'  their  moiber,  and  applied  for  maintenance 
upon  ber  acffidavit,  that  her  husband  was  abroad  and 
in  Teiiy  Mobanrissed  circuomtances ;  the  share  of 
eadbdhild  not  exceeding  9001.  :^  and  whar^a  legacy 
n^aft  gvren  to  A.  the  better  to  enable  him  to  provide 
for<}rid>yo«igdr  obildreh,  and  he  coHisented  to  secure 
the  capital,  he  iras  hdd  entitled  to  the  int^est/ 

Where  a  testator  left  his  wife  490L  per  annum, 
'*  in>jeeii8idefBtion  of  the  expense  and  care  she  will 
isomriiathftmaiiitettakice  of  our  cbildn^  j"  this  was 
held  only  to  apply  to  their  maintenbnoe'  whii^  at  her 
home,  and  that  she  was  not  to  be-  charged  with 
raaintenaneer  or  education  while  at  schqel^"^ 

Maintenance  will  not  in  general  be  giv^  beyond 
the  interest  of  the  legacy/  In  small  legacies  the 
principal  has  sometimes  been  broken  in  upon,'  and 
sums  for  naiaiBteoance  given  out  of  it : '  and  an  ap- 

»  QoiW9e«fs.$cotil,3P.W.  lid.         41;   and  te&  Parker  v.  iParker,  2 
b  Watter  «,  Sit»i^  1^  Ve».  122.        Freem.  58.    £x  parte  M'Key,  1  B. 

•  Bmm  9.  Vmwe»r,  4  Vei.498.     &  B.  405. 

^  Collier  v.  Collier,  3  Yes*  3d.  '  Barlow  v.  Grant,  1  Ver.  255, 

*  2  Sch.  &  Lef.  35.    Anon.  Moa.     Ex  parte  Green,  1  Jac.  &  W.  253; 


dl^  INTBRB8T  AND   M^l'NTBNAWfJB^ 

preati^e  feo  ia  8uch  canei^  h(ia»  beeQ  <MWwe4i>'^  ereu- 
where  (the  l^acy  was  igiveU;  over  qp^ii  tbe  event  ;of 
the  legatee  dyiag  uitdec  t^eatyroae.V  Yet.wUeiPe. 
100/.  was  given  in  trust  to  iiiveat.aiiil  appily  Xh^ 
interest  for  the  mainteiiance  and  edncatioii-of  A.  till* 
twentyrone,^  and  then  to  pay  the  priacipf^^t«  him^, 
with  a  limitation  over,  on  his  death  hejfo^  liie  .tiine  7<^r. 
payment:  Lord  Alvanley  obserried*  th^tt  tlf^r^^wAQ' 
no  power  in  the  trustees  to  apply.more  thai|l4ie|iittfK. 
rest  of  the  legady  f<>r  th^  biaiiitenaiice.  of  JtJ|^^  l^a^^  ; 
and  they  were  not  at  liberty »  und^r  ttiej^u^titrc^pnsiMl- 
in  them,  to  advance  any  part  of  the  qAp^^9  tfwMtgbjt. 
would  have  been  ever  so  much  fQrhMrbQQe^t^r;  And. 
Sir  W.  Gri^nt  refused  to  allow  s^ijp|s..^r,{|^9iij;^tf^]am^^ 
and  a4vancement,  saying  that  the  ^rple  h^ijb^^^t 
never  to  permit  trustees  of  th^irtOi^^i  f^^lj^o^rM: 
break,  in  upon  the  capital ;  .and  that  it,ftad  iTftrt^ff  -QQr^  ^ 
currod)  that  the  Court  itself  ha4  -broke  iq  up^njl^ 
capital  for  the  mere  purpose  of  mainte^aj(u^;,^|ji9ji^^l 
frequently  for  the  purpose  of  putting  the  (}^i)f|r|Qi|i^t.j|f. 
life.''    It  ia  of  course  competent  for  the  ^nfa^tj)>y,.9]ny  > 
act  aftec  he  comes  of  age,  upon  fiilL  ^it^n8i4i^:atiQ(i  pf 
all/that  JUas>een  done  for  him  during  hia  mj^orHynto 
affirm  such  payments.^    .  ,       *  .  , 

Lord  Thurlow  observed  that  it  was  a  constant 
and  very  proper  rule  of  the  Court,  that  it  would 
never  make  a  father  any  allowance  with  retrospect  to 
what  he  had  paid  without  the  authority  of  the  Cqurt, 

and  tee  Ht  P.W.  23.    Contra  Swin-  *  Walker  r.  Wetherell,  S  Yes. 

nock  V.  Orisp,  2  Freem.  7^.  473;   ao4  see  Divvies  v.  Av^HbL,  3 

•  Swianock  v.  Criflp,  2  Freem.  78.  Bro.  178.  1  Yes.  J.  247-  Lee  r. 
2  Yent.  S53.  Disallowed  to  a  mo-  Brown,  4  Ye8.  362.  Lord  Alvanle)!» 
ther,  Smee  v.  Martm,  Bunb.  186.  in  the  last  cited  case,  steins  not  to 

^  Franklin  p.  Green,  2  Yer.  137.  admit  the  distiactkin  noticed  by  Sir 
Scdqu>  •  W  Grant. 

•  Lee  r.  Brown,  4  Yes.  362.  *  4  Y«s.  366.  368. 
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atid  refiised  it  aocordmgly  in  *  the  <!a»e  befove  biniy 
notwithMatidingi' the  ^ill  had  eiq>i^8siy  ^iven  the 
produce  of  thietegacves  for  knaintcnance ;  ^  neither 
woold'hd'alliew  maiaftonance  far  the  futare,  althon^ 
dirfec<ed'>by'thie<'<^ll;  if  the  father  was  of  abiKty  to 
oMfivta^  hi^  ehildren.^  ■  But  hii  JLordship  ie  said  to 
have  lifterwai^d*' Changed  his  opinion/  and  it  seems 
m>M^  settled,' that  maintenance  will  be  allowed  for  the 
time'tpn^tf^  and' even;  if  given  by  the  will,  witfaiiat 
ad[i'iM]nit*y'*ab  to  -the  father's  ability.*  Hence  main* 
tettifano^ 'hlc^  lifeeil  allowed  where  the  father's  income 
wa^^0Oo6f.  k  fiarJ'The  Court  will  look  at  each  case 
Witt/  a  vi<^W  16'thake  such  order,  as  the  rule  prescribed 
by*1fhetbfitetor  [justifies,  and  the  conduct  of  the  par- 
tteii ')b111^^.^  'In  legacies  to  grandchildren,  with  Ai^ 
re^ti6liiy  to  ap^lyso  tnucb  as  might*  be  necessary  fbr 
thdir  i!ii^1tite^linc6  and  education,  pro  visiouB  left  them 
b^^  thef^  fiithfer  haVe  been  taken  -inlx^  consideration:^  - 
Upotothe  report  in  a  lafe  case  of  the  fothl^i^s  inalbffiify 
independent  of  the  estate  of  his  wilfe;  the  Vice- ^ 
Cfainc^llor  thought  that  the  wife,  durmg  the  life  of 
the  'htiibatid,  'liot  being  under  a  legal  obltgatioil' 
to  n«a(tnt^  the  children,  the  Court 'could  not' t3tl^' 
into  consideration  her  separate  estate;^ 


)i-' 


> :    » 


It  does  not  seem  clear  whether  a  legacy  fhust  be 

Yes;  426.  '  She^Mrfcott  <  v.'  Shittll,  Ai 
454.  Siason  v.  Shaw,  9  id.  285.  Ex 
parte  barliagton,  1  B.  &'B.  240. 
Chambers  v*  Gkildwiii;  1  h  Ves.  1 .  •    • 

•  Hwte  ft  Pratt,  3  Vefe.  7dO. 
. '  Jierroise  9i  Silk,  Cooik  52^  - 

ff  M«b0iiy  v.Turton,  14  Ves.  499.> 

k  Rawlins.  9.  Qo]dfhip,'5  Vtta.440. 

<  Haley  v.  Bamiister,  4  Mad.  276. 


*  Andrews  v.  Fntiii^ctt,  2  OoXy 
'  223.    3  Bro.  60.    Hill  v.  Chapman, 

2  Bro.  231. 

^  Hmf^  ff.  Hvirbes,  \  Bkoi  387 ; 
and  see  Pulsfiord  if.- Hunter,  8  id.- 
416. 

«  3  Vcs.  788. 

*  Ex' parte  Plinleaie,  1  Bfd.  387 
N.  Belt's  ed.  Heysham  v.HtjjAmxkf 
1  Cox,  179.    Reeves  r.  Brymer,  6 


dU  IJITJIEStT  AMD  uxmrMMAMcm 

demoLuAed  to  entitle  the  legatee  to  interest  '  It  has 
been -laid  down  diat  a  legacy  is  net  due  till  demand, 
and.  the  estecntor  shall  pay  interest  only  from  that 
tiltte;  or^  if  no  demand  be  prov^,  from  the  ^  time  of 
the  bill  exhibited;*  A  distinctba  was  hovreirer 'taJceft 
between  a  l^aey  that  was  to  be  paid  ait  4wenty-one» 
or  marriage,  or  any  other  particular  time,  when  it 
would  carry  interest  from  thie^  time ;  and  one  given 
generally,  without  any  time,  mentioned;  for  then  in<^ 
tereat  would  be  due  only  from  demand ;  ^  eacoept  in  a 
gift  to  an  in&nt,  to  whom  no  laches  could  be  im- 
puted.'' And  although  in  a  subsequent  case  where  a 
legacy  was  devised  to  J»  &  to  be  pud  at  a  certain 
time,  it  was  held  by  the  Lord  Keqpier  tlawtitishould 
nei  can'y  intnest,  but  from  the  time  of  a  demand 
made;"^  yet  Lord  Cowper  afterwards  adopted  the 
above  distmction,  hoUiiig  that  generally  interest  is 
only  due  from  demand ;  but  that  where  a  legacy  is 
left  payable  at  a  day  certain  it  must  be  paid  with  in- 
terest ffom  that  day/  And  so  in  a  stili  later-  cate,  in 
which  a  mim  gave  a  legacy  payable  a  year  after  bis 
death  to  his  niece,  who  married  some  yearn -after^ 
wards^  and  the  husband  demanded  the  legacy^  which 
after  two  years  was  paid  him,  and  he  gave  a  receipt  for 
the  principal  and  amount  of  two  years  interest ;  and 
then  after  seven  years  acquiescence  brought  his 
bill  for  the  arrears  of  interest  from  the  end  of  a  year 
after  the  testator's  death  till  the  marriage,  iatfstii^ 
that  by  mistake  he  only  thought  the  legacy  was  pay- 
able on  marriage :  the  Court  said  it  was  plain  interest 


^m^»,m^»t    *     »  ■■      lii 


•2Freein.  1.    Fringe  9.  Lew^s,  1  Bnlleik   o.  Allen,   Rep.  T.  Fnidb. 

Leo.  17 ;  and  see  Poph.  104,  264. 

^  Anon.  2  Freem.  207.  *  MaSf  v.  CWw,  I  Eq.  Ab.  286. 

«  2  Salk.  415  i  and  see  Churchfll  P^.  Oh.  161. 

V.  Lady  Speake,  1  Ver.  261.  Contra  «  2  fidUi.  4l5. 


fw  thi9  legacy  xma  .dve^  there  bekig  a  certaib  tine 
appmnted  by  tli^  will  which  gave  it;  and  the  exe^ 
CQtor  was  acoordmgly  decreed  to  pay  the  arrears 
with  cmtsi^  It  16  fcttid  aJiso  in  a  late  practical  work^ 
thafttbe  doctnaeof  a  legaicy,  given  generally,  not  car- 
rying interest  till  deinand,  has  been  overruled.^ 

• 

When<  any  particular  rate  of  interest  is  directed 
by  the  willv  that  will  be  given:  but  when  there  is  no 
sack  direotion;  it  has  long  be^i  the  practice  (with 
some  few  instances  to  the  contrary^)  to  allow  only 
fouv  per  cent^,"^  tbe  usnal  interest  of  the  Court*  A 
distinodon  was  once  taken  between  legacies  charged 
on  the  personal  ^amd  osk  the  real  estate :  in  the  latter 
CMe»  the  security  being  good/  the  rule  was  to  give 
one  per  cent,  less  than  le^gal  interest;  which  was 
allowed  in  the  former;^  but  this  has  long  beien 
altered.^ 

In  bequests  by  testators  residing  in  other  coun^ 
tiies  the  rate  of  interest  of  those  countries  bair  been 
senietiines  giveuw*'  Lord  Alvanley  however  thought 
there  was  no  reason  in  these  cases  for  giving  more 


«*k 


•  East  0.  Thornbnry,  S  P.W.  126.  .  by,  16  Yes.  396.  Careless  o.  Cardets, 

^  Prest.  Le^.  282.  19  Ves.  Wf.    Dsfies  v.  Darte,  1 

«aSalk.415.    Bird  V.  Lockey»  2  Dan.  84. 

Ver.  745.    Incledon  v.  Northoote,  3  •  1  Bro.  386. 

Atk.  439.                                    '  '  Moore  ».  Moore,  3  Atk.  402^. 

<  Usderwood  9.  Morriti  2  Atk.  Swynfeo  v.  Smwen,  i  Ves.  99.    1 

184.    GnillaiD  v.  Holland,  Id.  343.  Dick.  117.    Bryant  9.  Speke,  1  Ves. 

Shudal  9.  Jekyll,  id.  619.    ttodgson  171-    Lord  TVimlestovm  v.  Coh,.  id. 

9.  Rawwm,  1  Ves.  48.    Reynolds  9.  277^  vadsee  id.  311.    Denton  tK 

Meyrick,  1  £d.  48.   Green  9.  Figot,  Shellard,  2  id.  239. 

1  Bfo.  10$.    Dairies  9.  Anstea,  1  c  6  Ves.  544. 

Ves.  J.  247.    Lee  9.  Brown,  4  Ves.  ^  Saunders  9.  Drake,  2  Atk.  465. 

369.  Kirlyy  9.  Potter,  id.  752.  Spuiv.  lUymond  9.  Brodbelt,  5  Ves.  199. 

way  9.  Glynn,  9  Ves.  486.    Wood  9.  Symes  9.  Vernon,  2  Ver.  553- 
Penoyre»  13  Ves.  337.  Shirt  9. West- 


318  01^  4MBTB. 

•^^  4r'  '^*'^'^^-^A  gifk  of  a  legacy  may  be  so  framed  as  to  be  a  re- 
^/7/^^^^^/^  Igj^g  ^f  ^  demand :  but  to  have  this  effect  the  inten- 
''^'T*^  '^  it.— ^   tion  must  be  clear :  and  if  therefore  a  testator  merely 

*  ^  bequeaths  a  legacy  to  his  debtor,  the  debt  must  be 


y-jjf. 


set  off  against  the  legacy/  Yet  papers  of  the  testator 
have  been  admitted  in  evidence  to  show  his  intetrtion 
that  a  debt  shoaM  not  be  put  in  denmnd  by  his  exe- 
cutors, and  the  legatee  in  conseqtfeace  h€ld  ^etitStted 
to  his  clear  legacy  •**  //  \  ( 

A  legacy  to  a  wifie,  we  have  seen,^  mfiy^be  tiet  <itf 
against  a  debt  due  by  the  husband  Co  4|tf e '  t^^tktor : 
but  in  a  suit  by  the  assignee  of  a 'legacy  4t  has  beien 
held  that  the  executor  can  not  set*  off  a  de%t  due  to 
himself  from  the  legatee.*^ 

Where  a  man  had  made  several  presents 'to  si 
woman,  to  whom  he  was  to  be  matried,  and  left  Irer 
also  a  legacy  by  his  will,  and  died  on  the  day  fixed 
for  his  marriage;  and  the  executors  claimed  to  de- 
duct out  of  the  legacy  the  value  of  thfe  pt^esents :  the 
Master  of  the  Rolls'  observed,  that  if  the  ettcfcutors 
had  a  right  to  these  presents,  either  in  law  or  equity, 
they  should '  not  be  obliged  to  bric^  an  acttoil,  or  a 
bill  for  the  recovery  of  them;  but  might  deduct  the 
value  of  them  out  of  the  legacy ;  but  he  thought  they 
had  no  right  to  the  presents,  no  condition  being 
expressed;  and  that  it  became  a  court  of  equity  to 
declare  presents  made  by  an  intended  husband,  abso- 
lute gifts/ 

Whenever  there  are  no  debts,  or  the  debts  are  all 
paid,  and  no  purpose  for  which  the  estate  is  to  be  left 


•  WUmot  cf.  Woodhouse,  4  Bro.  •  Ante  277* 

227.    Jeffs  ff.Wood,  2  P,W.  128.  *  Whiukcr  r.  Rush,  Ambl.  407- 

^  Eden  0.  Smyth,  5  Ves.  341  j  and  •  Lockyer  v.  Sim||8<m,  Mos.  2^. 
see  Reeves  0.  Brymer,  6  Ves.  516. 
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oatstandiiK,  the  legatees  aire  entitled,  accordiog  to 
the  modem  practice,  to  hw^e  the  testator's  property 
lodged  in  court/  The  old  law  was  different;  nor 
will  it  now  be  done  where  the  executor  does  not 
admit  having  in  his  hands  a  clear  balance,  and  there 
is  no  allegatiimand  afiUlavit  of  his  insolvency.^ 

It  ha^  t^epn.held.  that  if  an  Qxecotor  pay  debtsnot 
canryipgt  jptesest  before  those  that  do,  it  is  not  a  de« 
vastavit,  for  which  he  can  be  called  ap<m  to  answer 
by  l€^at0es<^  f     ; 

Where  .am  meantor  was  odnirtituted  trustee  as  to 
a  partii^vlar  ^^gacyi  which  was  to  be  invested  in  the 
fandsv  Md  he;  after  accounting  for  the  residnary 
estate,  retained  the  legacy,  without  investing  it :  he  ' 
was  held  liaise  ta  make  good  the  loss  arising  by  the 
non-mve^tment,  the  stocks  havmg  risen  in  the  meaiv- 
time:  but  generally,  it  was  said,  the<]lourt  dees  not 
enter  into  the  consideration  whether  the  eix«cutoi! 
could,  or  not>  at  an  earlier  period,  have  invested,  a 
stock  legacy.** 


I  •. 


It  is  a  principle  early  established,  that  if  an  exen 
cuAor  or  trustee  procures  to  himself  the  renewal  of  a 
lease  that  belonged  to  the  testator,  the  raneiwed  into* 
rest  shall  be  subject  to  the  trusts  of  the  wilL'  .Heteer 
where  the  wife  of  a  testator,  being  the  devisee^  ifw 
life  of  a  term,  and  executrix,  applied  for  a  r^ieweJv 


•  Blake  0.  Blake,  2  Sch.  &  Lef. 
26.  Cui][|renTeo  tf.  Pel9n»  3  Anilr* 
761.  Mortlock  v.  Leathes,  2  Mer. 
4BI.  Vigrau  v,  Btnfitfd,  3  Mad.  62. 

^  Rutherford  v.  Dawson,  2  B.  & 

B.I7. 
'  Tomer  v.Tonier,  IJ.  &  W.39. 

*  ByichaU  0.  BrMUofd,  6  Mad.  13. 


•  Holt  V,  Holt,  1  Ch.  Ca.  190. 
AnoQ.  2  id.  207.  WaUqr  tf.Willey, 
IVer.  484.  Keech  0.  Saadf^Hrd,  SeL 
Ga.  Ch.  61.  Rawe  0.  Chichester, 
Ambl.  715.  2Dick.4dl.  lBro.i98. 
N.  James  v.  Dean,  11  Yea.  383. 
15id«8d6.  MolTwyv.DiUea^lB. 
&B.409. 
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mad;  ahotjier .  person  also  did  th^  8aiiie,,ai^  zffiftbd 
to  .g^va  jthe  wife  3000iL  to  give  .up^U^r  aj^ffU^Ff^tioiit;^ 
this  n^oney  was  keld  to  be  subject  tq  tb^  r»^mef  trusjU^ 
as  the  lease/  So  whece  a  testatot*  gave  to,  his  brothers . 
aqni^ties  for  their  ,  respective  Uve^  i^ajrable  i  oujt .  of t 
certain  lands,  provided  his  intanest  thereiv  ^|ip^|d  sq 
loQg  continue;  but  in  case  the  aimuit^n^  'j^pujfl  ^^ , 
het^n  the  expiration  of  the  lease  *  of  .tl^e  saj^  .IfP^f^ 
the  annnities  p£  such  of  them  sp  dying  ;to,^.t9^;^^ < 
during  the  testators  interesjt  in  the  said,  lefis^,; ,|J}|^{ 
annuities  were  held  to  be  a  charge  upon  ifi^jjffkeyff^^ 
interest  of  the  premises  obtained,  bj  the  .^?S^fy|j||^iVtiff 

These  cases  proceed  upon  the  gro^Qd^,|^^^t|{^. 
re^new^d  lease  is  merely  an  exjten8io;n  or  contin^a^on 
of  the  old  one*  Every  person,  havip^^.a  l^f^^^^^n^^ 
injterest  in  the  renewal,  and  thougfi  thjp  If^fkf^f^  ^^ 
npt,  bound  to  renew,  yet  when  done^  ^M^  f^  99R^*f 
nuation  of  Xhe  old  lease/  The  sam^  doctrine,, ^e|^-  . 
for^  h^  not  been  applied,  where  ^h^  device  fi>^j^fe| 
of  a  term  pi^rchased  the  reversion  in  ^^^.t.^^.^itlf^^^ii^,: 
a  totally  different  subject,  which  the  test^tpf  ha^d  ^t  ^ 
not  in  his  contemplation, to  dispose  ot^.  ,  i  ,i||..,|. 

^Vhere.an  executor  and  residuary  Jogateeir^ip^v^^ 
ail  the  assets,  and  bought  land  with  th^t  mone^i^as 
well  as  the  equity  of  redemption  of  an  r estate,  up^n 
which  the  *  testator  had  a  mortgage;  and  thenflie,^:* 
both  the  land  and  the  equity  of  redemption,  wjpre  . 
held  liable  to  the  claims  of  the  legatees/ 


TT~Tr /■  ')'.*« 


•  Owen  o.WiUiaoM,  Ambl.  734.  1  taat  muit  eoptribut^  v>  ^  i^ewpj; 

Bro.  199.  N.  fines  ?  «ee  the  first  cited  case. 

^  Stubbs  p.  Roth,  2  B.  &  B.  548.  «  Ambl.  719.    3  Mer.  197.    1  B. 

Winslow  tr.Tighe,  id.  195.    Maxwell  ft  B.  47. 

0.  Ashe,  cited  7  Ves.  184.    Quenr,  '  RandaU  v,  Russell,  3  Mer.  19a 

where  a  lease  is  devised  chargedi  Hardman  v.  Johnson,  id.  347* 

mth  an  annuity,  whether  the  annui-  «  Ryall  c^.  Ryall,  1  Atk.  59. 
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The  general  rule  however  of  law  and  equity  is 
clear,  Uiat  an  ex^otor  may  dispose  of  the  assets,  and 
they  <iail  not  b&  fbllowed  by  the  creditors  of  the  tes- 
tatoi^."*  If  An  execotor  therefore  sell  a  term  speci- 
ficSally  derii^ed;  the  deviste  has  no  remedy  but  against 
the  execiitoi^,''  So  where  a  man  bequeathed  a  lease- 
hold house  to  A.;  and  appointed  him  executor;  and 
A.  became  a  bankrupt,  and  his  assignees  sold  the 
kOttSfe' :  th6  Miuiter  of  the  Rolls  thought  this  specific 
bequest  could  not  be  applied  to  satisfy  the  deyas- 
tavit;  tfa^t  llbe  assignees  were  entitled  to  the  pro- 
dttC4^,  and  the  residuary  legatees  must  prove  under 
the  MtntioiiiBsioh.^ 

It  is  a  diBbrent  case  if  the  buyer  is  in  anywciy  ^^^u.j^  .^^'^^ 
accictebry  to  a!  devastavit ;  common  honesty  requifes  ^f^^^  /^4r^Pr 
that  (T  there  is  either  express  or  implied  fVaud,  the  / 

partii^  Aiall  liot  avail  themselves  .of  it;  and  in  i^uch 
case  the  assets  may  sometimes  be  followed  eren  by 
I<%^tee8.  Thus  where  a  man  bequeathed  away  some  . 
navi^tion  bonds,  which  were  in  a  box  at  his  banker's 
for  safe  custody ;  and  three  years  after  the  testator's 
death  his  executrix  caused  the  bonds  to  be  taken 
oc(t,  and  deposited  with  the  bankers  as  a  security  for 
a  private  debt  from  her  to  them,  as  well  as  for  future 
advances  to  be  made  to  her  in  her  privatef  trade: 
Lord  Thurlow,  on  a  bill  by  the  legatee,  held  that  the 
bankers  must  deliver  up  the  bonds,  and  account  for  / 

the  interest  received  upon  them,  saying,  that  if  one 
concerts  with  an  executor,  or  legatees,  by  obtaining 
the  testators   effects  at  a  nominal   price,  or  at   a 

•  4  T.  R.  625.  N.     I  Cox,  147.  Elliot  0.  Merryman,  Barn.  C.  R.  78. 

4  Mad.  357 ;  and  see  Brent  tt.  Best,  See  the  doctrine  on  thk   subject 

I  Ver.  (59.  stated,  Sug.  V.  &  P.  C.  1 1.  S.  2. 

^  Ewer  9.  Corbet,  2  P.W.  148.         "^  Geary  0.Beaamont»  3Mer.4dl. 

Y 
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fraudulent  under- value,  or  by  applying  the  real  value 
16  the  purchase  of  other  subjects  for  his  own  {>efaoof, 
or  in  ej^tinguishing  the  private  debt  of  the  eiceQUtor, 
or  in  any  other  manner,  contrary  t6  'the*  duty  of  Hie 
oflSce  of  executor,  -such  concert  will  involte  the 
seeming  purchaser,  or  his  pawnee,  and  make  him 
liable  for  the  full  value.*  •       .  »    • 

And  even  a  mere  pecuniary  iegate^  may'6latm 
this  relief.  Thus  where  shortly  after  the  odeajthol 
th«  executrix  of  a  testator,  herexedutor 'transferr^ 
sbttie  stock  into  the  names  of  his  bafakiBfJU'-as 'a  8^ 
etirity  for  isuch  sums  as  he  then- owed  .HHiFttiiglit^  atfteiLi 
wards  owe  them;  and  the  bankers  kne^thtftitbtf 
stock  had  belonged  to  the  testator;  but  trtiifted  to 
the  representations  of  th^  exeouto^  disA  hk  Wi^  hittib' 
self  absolutely  entitled  to  it:  Sir  W.' Guilni  heM  4liaf 
the  stock 'Was  liable  tty  the  claims  of  pecanSal^f 'l&g«ii^ 
tees,  it  being  gross  negligence  in  the  bankers  not  iOr 
look  at  the  wilL^  Under  an  administratioiK  \Hm4 
also,  given  according  •  to  the  statute  of  distribtltHMii^ 
a  legatee  may  follow  the  real  assets  of  the  'achmiiia^ 
trator ;  while  a  creditor  has  no  such  right/ 

It  seems  material  to  inquire  in  these  cases^  whe- 
ther the  assi^ment  was -made  in  consideration  bf  an 
antecedent  debt,  or  as  a  pledge  for  money  vbout  t6 
be  borrowed.  In  the  former  case  the  assigMnent  or 
pledge  will  be  considered  as  made  with  a  view,  aski 
for  a  purpose,  not  connected  witib  ihe  adttrinistrtttion 
of  assets :  but  money  advanced  at  the  time  may  be, 
and  is,  primft  facie,  to  be  considered  as  advanced  for 


•  Scott  9.  Tyler,  2  Dick.  712.    2  332.    Watkina  v.  Cheek,  2  SiiD:& 
Bro.  431.  St.  199. 

*  Hill  p.  Simpson,  7  Ves.   162;         •  22  &  23  Car.  IL  10.  2. 

and  see  Keaae  9.  Robaits,  4  Mad.         ^  Ashley  9.  Baiilie,  2  Ves.  368. 


OP  ASSETS.  323 

Uif&^puipose.of  paying  the  debts:  im4  if  the  trans- 
^tioi^  .is,  tto,  more  thfin  a  sale  of  part  of  the  assets 
]Qf>r  mcme^  44vaju;ed  at  the  time,  the  vendee  can 
Dfever.he  affecl^fd  by,proof  of  the  executor's  intention 
jat  ithe,  time  :tO;tnisapplir  the  produce/.  . 
r  Xb^  clfiim.f^.^  Jegf^tee.in  jthis  respect,  we  must 
observe,  will  be  barred,  by  his  l^ches.i  For  where  a 
maa  bcgo^th(id  to  hii?  wife  the  profits. of  some  lease- 
hold {Moawiae^  f(pr  lifeir  VK'^  she  tqojk  out  administration 
%itb  ^  will. annexed^  9fxd  .sol4  theqi ;  and  the  pur- 
oba^^rr.  aiOber^  tweaty  y.eiB^rs  possession,  again  sold 
tham  bjriiiiction  to  the  defendant,  and  the  devisees 
iiiiirQm^4ec  firsit  gaire,  notice., of  their <  title  at  this 
fi«l€ik  Mid  JOffifs  y«lia»  ^tj^.warcis>  on  the  death  of  the 
miki  &h^  tbQJ£)biU  agAiAat  the  purchaser :  Lord  Al- 
fsnky  Hai4f,x(.%  faad.ba^n  a  recent  application,  and 
tli^jli^^ei; .  quarrell^  with,  immediately,  the  circum- 
atooowi  Fierce  .so.  anspiciqus .  that  the  purchase  might 
bAffebeeAs^^asiile;  but  the.  parties  interested  haying 
Ipiat^by  so  long  it  would  be  d<Hng  a  very  violent 


b 


I      •         » ■      •  »    • 


n..  Nothing  is  a  more  known  rulie  than  that  a 
Id^gaey^f  money  given  generally  is  payable  only  out 
of  the  personal  estate,""  which  in  the  ecclesiastical 
court  is  the  sole  fund  for  that  purpose.  In  law  or 
eqwty,  however,  land  may  be  charged  by  will  with 
legacies  as  well  as  debts :  or  a  testator  may  if  he 


•  See  M'Leod  v.  Drummond,  14  ^  Andrew  ty.Wrigley,  4  Bro.  126. 
Ves.  353.  17  id.  152.  Keane  v.  Ro-  Bonney  o.  Ridjarard,  1  Cox,  145.  17 
barts,  4  Mad.  332.  Ves.  98,  cited. 

*  2  Freem.  265. 

Y  2 


• 
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chooses  give  a  preference  to  some  lega^^kfs  over 
others,  and  render  the  real  estate,  as  well  as  the  per- 
sonal, liable  only  for  the  payment  of  the  former. 
Thus  if  be  devises  his  lands  subject  to  what  he'  shall 
afterwards  charge  upon  it,  and  then  gives  some  lega- 
cies generally,  and  others  with  a  power  to  enter  on 
the  land  ;  the  latter  only  are  charged  upon  it/ 
'^  '^^^'^  Whether  the  expressions  in  a  will  are  sufficient  or 
X^^^  •^^w^^^s-'  ^^t  *^  charge  the  real  estate  with  debts  and  legacies 
/^'  '^'^  -^-T'-*"'is  often  a  question  of  difficulty.  In  a  doubtAil  case 
iil^  T^^^'^the  Court  inclines  to  the  construction  in  favour  •of 
«^>«.«^i^«^.  creditors  rather  than  against  them.^  It  hai^beenlieid 
y3r.j4-^^^  J'^here  is  a  distinction  in  this  respect  bietweeh  debts 
^»^|  ,^  ^■i    ■'  and  legacies :  for  in  a  case  in  which  it  was  Contended 

that  the  words  were  sufficient  to  chai^  the ^  debts, 
*  and  that  there  was  no  difference  between  simple 
contract  debts  and  legacies :  Lord  Alvanli^y  stfd, 
there  was  no  doubt  as  to  debts,  but  as  to  the  li^ga- 
cies  there  must  be  a  clear  manifest  intention  4:bat 
the  devisee  should  take  subject  to  the  '  legafcies ; 
and  he  did  not  think  the  words  authorised  faim  to 
declare,  that  the  legacies  should  be  raised  out  of 
the  real  estate  to  the  loss  and  disappointment  of 
the  specific  devisees.^  And  although  Lord  Lough- 
borough, taking  notice  of  this  opinion,  observed  he 
did  not  know  how  to  state  a  difference  between 
debts  and  legacies,"^  yet  on  two  subsequent  occasions 
Lord  Alvanley  said  he  remained  of  the  same  opinion. 


«  Oivillim  r.  Hollfuid>  4  Bra.  402.  «  Kiglitley  v.  Kightley,  2  V«s.  J. 

N.  Belt's  ed.  \  and  see  Hone  v,  Med-  328 ;  and  see  Davis  9.  Gardiner,  2 

cvaft,  1  fin>«  261.  P.W.  18?. 

^  1  Ves.  J.  440.    Noel  «*•  Weston,  ^  3  Ves.  551  \  and  see  Qutntine  v. 

2  y^.  &  B.  269.  Yard»  1  £q.  Ab.  74^ 
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and  that,  ^e  could  not  s^ee  that  where  there  was  a 
specific  deTise  there  was  no  difference  betweed  debts 
and  legacies/ 

If  a  testator  directs  his  trustees  to  possess  them- 
seWes  of  all  his  estate  and  substance  to  pay  debts,  it 
is  a  direct  charge.''  Or  if  a  man  devises  his  lands  to 
J.  S.,  the  said  J.S.  paying  his  debts ;''  or  if^  '^  after 
payment  of  debts/'"*  or,  '^  my  debts  and  legacies 
being  first  deducted/' "^  he'  goes  on  to  devise  his  real 
and  personal  estate,  the  real  is  chained.    And  where 

".a  man  professes  in  the  beginning  of  his  will  to  dis- 
pmHe  oi'  his  temporal  or  worldly  estate,  and  then  di- 

'  redts  his  debts  to  be  paid,  and  afterwards  devises  his 
.real.e^t^e^  it  id  a  sufficient  cbarge;  the  first  disposi- 
tion running  oyer  the  whole,  and  the  words  ^'  worldly 
cystftte".  taking  in  every  thing  as  well  real  as  personal/ 
•So  where  a  testator  began,  **  as  to  all  my  worldly 

*^isto,tBi  1  give/'  &c.;   and  then  bequeathed  several 

..legaoif^.tobe  paid  by  his  executor,  and  devised  the 
irest  aiad  residue  of  his  goods  and  chattels,  and  estate 
to  A.,  his  heir  ^t  law,  and  made  him  executor ;  the 
Iaiid3  ivere  held  to  be  charged^' 


■«*• 


•  3  Vc8.  739.    6  id.  362. 

^  FMter  o.  Cook,  3  Bro.  347< 

*  2  Fseem.  192;  and  see  Miles  t^. 
Leigh,  1  Atk.  573. 

*  I  Yes.  J.  440.  Tompkins  9. 
Ton^kins,  Fr.  Ch.  397.  Oilb.  Eq. 
R.  90.  King  V.  King,  3  P.W.  358. 
Hannis  v.  Packer,  Ambl.  556.  Brude- 
]ieUo.Boiighton,2Atk.268.  Astley 
9.  Powis,  1  Ves.  495.  Sballcross  r. 
Flnden,  3  Ves.  738 ;  and  see  Austen 
o.  Halsey,  6  Ves.  475. 

•  Newman  r.  Johnson,  1  Ver.  46  j 
and  see  Harris  v.  Ingiedevy,  3  P.W. 
91. 


f  Bowdler  9.  Smith,  Ph  Ch.  264. 
Beaehcroft  v.  Benchcrfift,  2  Ver.  690. 
Danstf.0ardiner«2P.W.  187.  Hat- 
ton  V.  Nichol,  For.  110.  £.  Godol- 
phin  ft.  Penneck,  2  Ves. .^h  Legh 
V.  £.  Warrington,  4  Bro.  P.  G«.  90. 
Sup.  to  Ves.  341.  Lord  Inchiquin 
tf.  Ld.  O'Brien,  1  WUs*  82.  Coombes 
V.  Gibson,  1  Bro.  273.  Contra  Bar- 
ton if.  "V^ieocks,  4  Vin.  Ab.  463.  8 
id.  439. 

*  Awbrey  v,  Middletoa,  4  Vln.  Ab. 
460;  and  see  Hassel  9.  Hassel,  2 
Dkk.  527.  Bendi  v.  Biles,  4  Mad. 
187. 
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» 

With  regard  to  a  mere  direction  to  pay  debts  and 
legacies  there  seems  to  be  sbme'diflTerence  of  opinion. 
In  an  early  case  where  a  man  willed  and  devised  that 
his  debts  and  l^gacie^  should  be  paid  in  the  first 
place,  the  estate  was  heW  charged,  upoli  the  ground 
that  "  in  the  first  placfe''  imported  before  any  devise 
by  the  will  should  take  place;  and  that  thfe  word 
"  devise"  mqst  mean  some  benefit ;'  for  the  plaihtifl^ 
(the  creditors)  could  have  no  "  devise"  should  hot 
their  debts  be'  charged  on  the*  real  estate.*'  A'mere 
*' willing  in  th6  first  plac6"' that*  all  debts  should  be 
paid  has  been'hel4  suflScientf;*  aiid  Xiofrd  Alvanley 
said  he  was  V^ry  clearly  of  opinion,  that  wfeerevfei*  a 
testator  says  he  wills  that  his  'debts  shall  be  i^aia, 
that  will  ride  6ver  every  disposition,''either  aii  agaiitlst 
his  heir  at  law  or  devisee.*  In  some'  of  tlie  ekriy 
cases,  whi6h  seem  more  in  favour  of  cbarging  ^im 
the  later  ones,  the  devisee  of  the  land  has  also  tieen 
appointed  the  ejcetuioTy  and  this  has  been  considered 
material,  as  he  has*  by  th^t  the  theans  elf  paying?  She 
debts  out  of  the  real  estate.  Thus  where'  a  matr  dfe- 
vised  all  his  lands  to  P.,  and  the  he>rs  of  his  bdd;^, 
and,  after  reciting  that  he  owed  P.  money  on  account, 
devised  therefore  to  him  all  his  persona^  estate,  and 
made  him  executor,  willing  him  to  pay  bis  debts : 
the  Court  decreed  tioth  the  real  and  personal  estate 
to  be  sold  for  payment  of  the  testator'iS  debts.^    So 


1'   IT 


■  TVott  tJ.Vcmon,  2  Ver.  708.   W.  ^'  Clowdsley  v.  Pelham,!  Ver.41 1 ; 

Ch.  430.    Gilb.  £q.  R.  1 1 1 .    But  as  affirmed  in  the  Lords,  2  id.  229  ^  and 

to  this  word  "  deyise,"  see  Pbwell  v.  «ee  Tibbots  t^.iiurst,  1  Ch.  Rep.  202. 

Robins,  post  328.  Elliot  v,  Hancock,  2  Ver.  143.  Trott 

*»  Stanger  ».  Tryon,  2  Raithby's  tt^'Vemon,  ante  l^,a.    Bnidehell  if. 

Vcr.709.  N.    Kightley  ».  Kightley,  Houghton,  2  Atk.  268.     Denn  v. 

2  Vcs.  J.  328.  Mellor,  6  T.  R.  558.    Finch  p.  Hat- 

'  3  Vcs.  739;  and  see  Wareham  tersley,  7  Ves.  210,  dted. 
V.  Brown,  2  Ver.  153. 
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where  a  testator,  devised  his  real  estate  to  his  brother 
in  fee,  and  ail^r  giving  some  legacies,  appointed  his 
brother  sole  executor  of  his  will,  desiring  him  to 
perform  the  same:,  the  Court  was  cliear  the  lands 
were  liable  to  the  legacies ;  for  the  testator  needed 
not  have  devised  the  lands  tp  his  brother,  who  was 
his  heir,  unless,  he  intended  him  to  take  subject  to 
U^  legacies;*  but  be  was  devisee  and  executor,  ai^d 
was .  desired  to  see  the  will  perforated)  and  therefpre 
^  much  stronger  case  than  Clowdsley  v.  Pelham.'' 

»  On  the  oitber  hand  it  has  been  held,  where  the 
testatoi^  in,  the  beginning  of  his  will  ^esjir^d  a^l  his 
ju^t  debts,  to  |;>e  paid,,  and  a^terwai'ds  gave  several 
l^g^cies^  ppA  devised  lands,  that  the  ^evispe  was  not 
charged  witjk.  the  paymebt  of  the  debts;  for  if  tbs^t 
should  be .  so,  the  debts  of  every,  testalpr  wpuld  be 
(diarged  won  his  land,  ^  th^e  Wjere  few  wil\s  but 
had.  spme  suqb,  expression,  whereby  the  testator  de- 
isired  hip, debts  to  be  paiid,''  Sq  wh^retbe  wii}  began, 
f'  Imprijmis  I  wjll  and  direct,  that  all  j^^y  jq^td^bta 
a^d  funeral.expenses  be  paid  and  discharged,  as  sppq 
as,  CQnveniently  may  be  after  my  d^peasf!  by  ipy  exe- 
cutrix and  executors:"  liord.  Alv,^ley  . ;?fai^  qleaf 
there  wa&i  no  chfirge  of  the  debts*^  VPP.^  ^^,  ^^' 
estate,  but  a  .mere  direction  to  the  exe;putors  to  pay 
the  debts,  without  giving  tbeWi. any  pth^r^fu^d,than 
the  personal  estate,  out  of  which .  they  QQqld  fqlfi) 
that  duty/  And  where  again  a  man  first .  devised, 
that  all  his  just  debts  and  funeral  expenses  might  be 


•  See  also  Davis  9.  Gkirdiner,  2         «  Anon.  2  Freem.  192;  and  see 

P.W.  187.  Eyles  v.  Gary,  1  Ver.  467. 

^  Alcockt'.Sp«rkawk,2Ver.22Si         *  Keeling  p.  Brown,  5  Ves.  359; 

affirmed  in  the  Lords.  Lypet  r.  Car-  and  see  l^llfiams  o.Chitty,  3  Yes.  545. 

ter»  1  Yes.  499.  Brydges  v.  Landen,  id.  550,  cited. 
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'satisfied  and  paid  by  his  executors^  itiid  then  detised 
bis  real  estate  to  his  only  son,  and  hvs  heirs,  with*  a 
devise  over  in  case  of  fats  death  nndei^age,  and' gave 
his  i>eii»onal  estate  to  A.  and  B.  in  trust,  ^mA  af>- 
pointed  them  executors :  Sir  W.  Crtaat,  who  sMnlR 
not  to  have  assented  to  the  AiH  extent  of  Lord  Al  vim* 
ley's  above  mentioned  doctrine,*  thought  tine  prittcapsl 
case  determined  by  those  last  cited,*"  npep  the ;tsap»- 
position,  that  no  real  estate  parsed  to  the  exeeatora^ 
Yet  in  a  late  case  Sir  J«  Leach  appears  to^  hswe  'beld^ 
that  a  direction  in  the  beginning  of  a  will  Jo  pay 
debts  in  the  first  place  was  sufficient,  asiimpMlinipA 
general  and  primary  purpose  that  the  ptajymtait<if}tkft 
testator's  debts  should  precede^tlie  suboequipni  idi»- 
positions  which  he  had  made  of  his  woMVty.'^^^ 

it  is  clear  however  that  the  ellect'Of  agnqprai di> 
rectioir  for  payment  of  debts  may-  he  ritetraiiied^sh^ 
subsequent  expressions,  and  confined  to  tfaermeanoi 
afterwards  pointed  out/  Thus  where  a  aImn^  aiMir 
stating  that  he  made  his  will  fori  the  purpose  v:of' disf 
posing  of  his '  real  and  personal  ei^te,  idirttted  km 
debts  ^d  funeral  charges  to  be  paidi  inmiedialeLy 
after  his  death,  and  devised  certain  prettises^  uxcepi^ 
ing  H*  and  R.,  to  be  sold  for  payment  of  debts^ 
funeral  expenses  and  legacies ;  and  then  went  on  to 
say,thart  H.  and  K.  should  be  in  the  first  place  for 
payment  of  legacies:  it  was  held  that  H.  and  R; 
were  not  lilible  for  debts/  Although  if  a  testator 
charges  all  his  real  estate  with  bis  debts,  and  by  a 
subtequent  clause  devises  sk  particular  part  to  be  sold 
for  that  purpose;   it  does  not  imply  that  no  more 

•  Ante  326.  '  Clifford  0.  Lewis,  6  Mad.  33. 
••  Ante327.  S.d.  *  2  Yes.  & B.  272- 

•  Powell  V.  Robns,  7  Vest  209.  ^  Thomas  0.  Britaeil  2  Veg.  did. 
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shall  be  aold,  but  only  an  int^itioii  that  that  part  shall 
be  fifst  ai^plied/ 

A  wbstnative  and  independent  intention  to  turn 
the  teal  estate  at  all  e? ents  into  peiBooal  wiU  let  m 
4}ebta.  Thus  wJieie  a  man  by  his  will  deviled  certain 
estates  to  tt^ustees  (who  were  also  executors)  in  truat 
itO;8eU^  aadl  out  of  the  produce  to  diachctrge  incum- 
hpancea  npMA  tbenii  and  to  invest  the^  overplus  of 
tb««ioaMiey  ia  titist  for  such  persons,  in  such  pro* 
pdfitiona,  '&c.,  as  he  bad  thereinafter  directed  oon- 
ceipi^g  1  tlie  eeaidue.^  his  personal  estate,  it  being 
fats^inieQlKithat  snch  overplus  money  should  go  with 
aihd.ibetfconsidif  red  as  part  of  tbe  residue  and  surplus 
ofthii! pqrseiial  estate;  and  then  after  bequeathing 
some  legpuaes  •  save  all  the  rest,  residue,  and  surplus 
of  I  ftiS'peiBanal  estate,  after  payment  of  his  debts,  in 
lrtisli^)&]ir^o^Lord  Thurlow  decreed  Uie  overplus  of  the 
nanies  arising  by  .the  sale  to  be  subject  to  the  debts.'' 
BMaU'Caopiessed  intention  to  make  a  complete  dis- 
pofaiti<Hi  of  real  and  personal  estate,  followed  by  a 
dctviaei  or  the  real  estates  in  trust  to  selU  and  out  of 
therfihMliice  to  raise  a  certain  sum^  with  a  bf^ueat  of 
tbnt  mmXi  and  ef  the  overplus  to  certsaa .  persons,  is 
not  sufficient ;  there  being  only  a  specific  purpose, 
and  no:  ccm version^  except  to  answer  that  puipose/ 

Wli^re  a  man  devised  his  estate  to  trustees  in 
trast'for  his  wife  for  life,  with  power  for.  her  to 
charge  it  with  a  sum  of  money,  remainder  to  a  bro- 
ther for  life,  remainder  to  another  brother  for  life, 
chearged  and  chargeable  cm  aforesaid;  and  immediately 
from  and  after  the  determination  of  those  estates  to 

his  nephew  in  fee,  charged  and  chargeable  with  cer- 

•  -■    -   ■  «^»— — — »— ■ «  Ill        III  ■ 

•>  Ellison  o.  Amy,  2  Ves.  668.  J.  436.    2  Id.  267. 

^  Kidney  v.  Cmuwtnaker,  1  Yes.         '  Gibbs  v.  Oufieiv  12  Ves.  413. 
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tain  legacies  ta  be  paid  within  tu^ehe  moMka  after  his 
deaih :  Lord  Hardwicke  thought  these  legacies  were 
charged  dft  the  whole  estate,  and  act  confined  to  the 

reversion  in  fee.*- 

-  '    •      .   •         '  '  '\\     »      .  •  .     •     .         ... 

When  the  real  estet^  is  thtts  charged  with  the 
payitaent  of  debts  and  legacies,  the  Court  will ,  ill 
general  decree  a  sale  if  necessarf .  ^  Thus  wha^  th^ 
devise  was,  ^^  as  fof  my  lands,  teoements,  goods,  and 
chattels,  I  *  give  and  bequeath,  as  follows :  after  my 
debts  paid»to  my  fivlsf  daughters  100/.  apiece:  also  I 
give  to  vof  wife,  whom  I  make  my  exdcutriit,  all  the 
rest  of  my  lands  and  t^iementil,  goods  afid>  ohafttbls  (" 
and  the  personal  estate  was  not  sufficient  to  pay  the 
debts,  nor  ce^ld  the  executrix  odt  of  the  ^prtffitsof 
the  premises  >ais6  money  to  pay  the  debts  at|fd  pon* 
tions:  the  Court  conceived  it  was  intended  by  the 
will,  that  'Hxk  executrix  i^ouhi  raise-  mon^y  to  pay 
the  debts  and  legacies,  and  deeveed  ber  totsell  a0- 
cordingly.''  So  u  legafcy  <^  fd  be  paid  ^&n  the  Um4^' 
authonzes  a  sal^/  It '  has  been!  established  also  i&  a 
series^of  ^uthoMties^that  if  the  devise  is  for  payin^nt 
of  debts  and  iegiacies  out  of  the  r^nts  and  profits,  or 
of  the  profits  mei^lyj'the  laiids  may  be  sold :  for  as 
a  devise  of  the  rents  and  profits  will  at  law  pass  the 
lands,"^  the  Court  has  by  a  liberal  constmclaim  of 
these  words  taken  them  to  amount  to  a  directidn  io 


*  Carter  9.  Carter,  1  Ves.  168.  denxiir,  Mould  v.WiUiamsoii^  2  Cox, 

^  Hughs  v.ColliB,  1  Oh.  Ca.  179;  386.    Anon.  3  Cox,  P.  W.  389.  R 

and  see  Lumley  V.May,  PrecCh.  37.  Blatch  r.  Wilder,  1  Atk.  420$  ii4 

Berry  r.  Askham,  2  Ver.  26.    Jack-  see  1  Ves.  28. 

son  tr.  Farrand/  id.  424.    BnideneU  ^  Davies  i^.  Davies,  1  Dan.  84. 

V.  Boughton,  2  Atk.  26?.   Wikon  v.  ^2  Ves.  &  B.  76.    1  Ves.  171.    2 

Spencer,  3  P.W.  172<    Jone»  v.  8eU  id.  46.    2  Atk.  272;  and  see  Ptoa- 

by,  Pr.  Ch.  28S.    Nor  can  the  parol  mour  v.Vafdlty,  Plow.  539. 
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sell ;  not  so  miicb  ufion  the  meaning  of  the  parties, 
(for  it  has  with  great  troth  been  observed  there  is  not 
one  case  in  ten  that  it  has  been  agreeable  to  the  tes- 
tator*s  intention)  as  from  the  necessity  of  effectuating 
the  purpose  by  some  means  more  prompt  than  th^ 
gradual  accumulation  of  annual  rents/  Where  there- 
fore a  man  devised  an  estate  to  his  wife  for  life,  re- 
mainder to  his  son  in  fee,  and  the  reversion,  expect- 
ant on  the  death  of  A.,  of  another  estate  also  to  his 
son  in  fee,  upon  condition  to  pay  the  testator's 
daughter  a  legacy  within  a  year  after  the  death  of 
H.,  ^tid  in  default  of  payment  that  the  daughter 
should  enter  and  receive  the  rents  and  .profits  till  the 
l^acy  was  paid ;  and  H.  died,  during  the  life  of  the 
wife,  and  oi  A*:  the  legacy  was  decreed  to  be  paid 
by  a  sale  of  the  reversions.''  ' 

But  the  natural  and  primary  interpretation  of  the 
Vrords',  amt  of  the  r^ntSy  issues ^  and  profits,  is  out  of 
the  rents,'  issues,  and  -profits  as-  they  arise,  and  not 
by  way  of  anticipation ;  and  if  this  appears  by  other 
expressions  in  the  will  to  have  been  the  meaning  of 
fbd  testator,  a  leg&tee  must  be  content  with  that  me- 
thod of  payment.  In  a  devise  therefore  to  pay  debts 
And  legacies  out  of  the  annual  rents  and  profits^*"  or 
out  of  the  rents  only,"*  the  lands  shall  not  be  sold. 
So  where  a  man  devised  his  lands  to  trustees  for 
paying  debts  and  legacies^  and  gave  some  legacies  to 


«  Anon.  1  Ver.  104.    Gary  r.  Ap-  >»  Bacon  v»  Clerk,  IVec.  Ch.  600. 

pleton,  1  Ch.  Ca.  240.    Lingon  v,  1  P.W.  478. 

Friey,  2  id.'205.    Foster  e.  Foster,  «  Anon.  1  Ver.  104.    Carjrtf.  Ap« 

PrecCh.  122.  Talbott  v.  D.  Shrews-  pleton,  1  Ch.  Ca.  240.    Lingard  P. 

bury,  id.  394.  Oilb.  Eq.  R.  89.  Al-  E.  Derby,  1  Bro.  311. 

Ian  P.  Backhouse,  2  Ves.  &  Bi  66 ;  ^  Talbott  v.  D.  Shrewsbury,  Free. 

aQdsee2VeB.  J.461.  N.    9and.  on  Oh.  394.    GUb.  £q.  R.  89. 
Uses,  263,  3d  ed.     1  Mad.  Ch.  600. 
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be  paid  after  the  debto  with  aU  cooYeoience,  m  the 
profits  of  the  estaie  should  mlvande  themon^:  the 
word  ^*  advance/'  it  was  held,  in  the  last  claiise, 
amauated  to  a  direction  that  the  legaciea  ahoulU  be 
paid  out  of  the  annual  profits  as  they  should  arise/ 

The  devisee  for  life  of  an  estate  charged  with  a 
legacy  has  been  decreed  to  pay  one<ithied  o£  it,  an^ 
the  remainder-^man  the  other  two-thirds  ;*"  but  it 
seems  probable,  according  to  the  modem  •  do^^trine, 
that  the  tenant  for  life  would  have  to.  contribute  oaly 
according  to  the  benefit  he  is  likely  to  derive  from 
the  enjoyment  of  the  estate/  Where  legacii»s , wftre 
made  payable  out  of  the  reversion  only,  tim  nemain- 
der-man  was  allowed  to  cut  timber  ^r  the  payioetit 
of  them  during  the  life  of  the  tenant  for  Ule/  .   i 

A  mother,  devisee  of  lands  dui;ing  the  minority 
of  her  son,  baring  paid  legacies  charged  by  th^  will 
on  the  lands,  was  allowed  the  payment,  althpi^h.  it 
turned  out  that  the  will  had  been  revoked/ 


^jL^uir/-^^"  Nothing  is  better  established  in  equity  than  this 
"^^  /./i^  priRCfiple,  that  money  directed  to  be  employi^  ia  the 
^^  w^  /  P^'^^*^^  of  land,  and  land  directed  to  be  Bold,  and 
-  turned  into  inoney ,  are  to  be  considered  aa  ikst  spe- 
cies of  property  into  which  they  are  directed  to  be 
cofivfirted*  A  devisor  may  give  to  his  devisee  either 
la^,  or  the  price  of  land,  at  his  pleasure ;  and  the 
devisee  must  receive  it  in  the  quality  in  which  it  is 


^  Baihes  r.  Dixon,  1  Ves.  41 ;  and 
seclvy  9.  Gilbert,  Prec.  Ch.  683.  2 
P^W.  15:  Ridont  v.  E.  Plymouth,  2 
Atk.  104. 

^  Peachy  t*.  Colt,  Rep.  T.  Finch, 
a04. 

<  See  Nightingale  v.  Lawson,  1 


Bro.  440.  1  Cox,  181.  Stone  v. 
Theed,  2  Br6«  243.  White  v.MOdt^ 
4  Ves.  24,  9  Ves.  564.  AHan  9. 
Backhouse,  2  Ves.  &  B.  ^. 

'  QaxtOB  V.  Claxton,  2  Ver.  152. 

•  Hele  t^.  Slowell,  1  Gh.Ca.  120. 
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giv^n.  Hence  if  personal  estate  is  bequeathed  for 
the  purchase  of  land  to  be  settled  on  A.,  who  dies 
before  it  is  so  laid  out ;  it  will  not  go  to  bis  personal 
representatiTeSy  but  will  descend  to  bis  heir,  as  the 
lands  would  harve  done,  if  purchased/  And  on  the 
other  hand  if  a  man  devises  land  to  be  sol4>  and  dis- 
poses of'  the  produce  as  money,  the  legatees  or  their 
personal  r^resentatives  are  entitled  to  the  rents  and 
profits  till  the  sale.*"  The  rule  also  is  clear,  that 
Mrhere  real'  estate  is  directed  to  be  converted  into 
personal,  for  a 'pui^ose  expressed,  which  purpose 
ftti)!i,^ber  Wholly  or  partially,  in  the  former  case^ 
though  tb^  estate  has  been  converted,  the  whole  pro- 
dut!^  oC  th^t  cotavei«ion  will  still  be  real  estate ;  and 
in  the  latter,  asi  iar  as  the  purpose  fails,  so  .far  the 
WOn^is  to  be  considered  realty,  and  not  personalty : 
ihe  principle  being,  that  where  a  testator  means  with 
'regard  to  a  particular  purpose  to  convert  his  real 
estate  into  personal,  if  that  purpose  can  not  be 
served,  the  Court  will  not  infer  an  intention  to  con- 
nr^rt  the  estate  for  any  other  purpose  not  expressed ,"" 
Tf  «  man  therefore  devises  his  real  estate  in  trust  to 
sell,  and  convert  into  money,  and  makes  no  disposi- 
tion, or  only  a  partial  one,  of  the  produce;^  or  ^es 
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«  Scudamore  v,  Scudamore,  Prec. 
Oh.  643.  Carr  r/ Ellison,  2  Dick. 
79«,  Bi4(didphv.B]ddQlph,12Ve8. 
161. 

^  Yates  9.  Compton,  2  P.  W.  306. 
AaUby  9.  P^Omer,  1  Mer.  296.  Flet- 
cher 9.  AahtMinier,  1  Bro.  497. 

M  Ves.  &  B.  174. 

'  Raadall  v.Boobef,  Pr.  Ch.  162. 
2Ver.425.  City  of  Jjondon  9.  Oar- 
imy,2Ver.671*  Stai|[ey  o.  Brooks, 
1  P.W.  390.    Stonehouse  v.  Evelyn, 


3  P.W.  251.  Bu^rgins  9. Yates,  9 
Mod.  122.  Gale  9.  CraAs,  4  Vln. 
Ab.  468.  Robinson  9.  Taylor^  2 
Bro.  589.  1  Ves.  J.  44.  Chitty  9. 
P^ffker,  4  Bro.  411.  2  Yes.  J.  271. 
Halliday  9.  Hudson,  3  Yea.  210. 
Brown  9.  Bigg,  7  Yes.  279.  Berry 
9.  Usher,  11  Yes.  87.  Wilson  r. 
Mi^or,  id.  205.  Hill  9«  Cock,  1 
Yes.  &  B.  173.  Maugham  9.  Maeon, 
id.  410.  KeUett  9.  KeUett,  1  B,  & 
B.  533. 
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legabieft  oqit  ot  it  to  dnrjiUbleuses;''  or  tcy  peraoiis 

Who  die  in  his  lifetime,^  or  l^^are  the  period  at  ivhicfa 

their  legacies  vest ;  "^  %he  heir  at  1  aw  becomes  entitled 

to  so  much  as  is  not  disposed  of,  or.  of  which  the 

didposition  fails  froih  any  of  the  Jaborve  mentiened 

^^^^/.^  ^  causes.    Thus  in  a  leading  case,  in  which  atte^tator 

^^  A-^^/^«  ^v^v  all  his  real  and  perusal  estate  to  trustees  in 

r^tnust  to  sell»  and  convert  such  r^  and  pers^iial  bstate 

jiA>^nto  9)00^y,  and  thereout. to  pay  dj^bts,  legndef,  Ace; 

-^^^^^^'^^^^        if  after  all  such  payments  there  ^hoiild  remain 

*^^^^  /-^^^*aiiy  overplus,  the  same  4.0  be  pa^d  to  certaip  Of  his 

7«^."i^^^  legatees,  two  of  whom  died  in  his,  Uf^timft^i  h  -was- 

•;2^^2^^     held  that  their  shares  in  the.ove^os  f^o«ld   be" 

^M'^^^  mJK  divided  between  the  iie:f t  of  kjin  and  the  l|oi|r )  ihat 

^^i^  ^  IS)  so  much  of  those  shares  as.was  joonatitutediof  tta^' 

.  /i'.^^A^^i^j^r^ofktX  estate,  to  the  next  of  kjn;  jmd  s^.miich  ad 

T-^rc^rts?^^  made  up  of  the  produce  of  tl^«  :t^i\  f|9tj|tft  to^ 

/:l^u^/-^f^r^'^^  heir."^    And  where  a  man  deWsfsd  real  cflti^^MJ  iii< 

'^  ^^^'^ti'ttst  to  sel^,  declaring  that  the  .ponies  arising,  by  >th^ 

A^Avi^/'  sale  sboukl^be'  considered  fis  par^-p^  his  pwMmal 

^^  /4^'.*^<>estflte,  and  thereout,  and  Qi}t  of  his  pe|:^Mipal,  ^stttte. 

//^^t'!^i^g*^'P  »<We  legacies,  and  thp»  gjiv^  to  his  executor 

the  sum  of  lOOOJ.  to  be  disposed  of  acQprdiiig-  to 
any  in3trnctions  he  rn%ht  leave  in  writing  ;;>  and  be? 
queathed  away  the  rest  and  residue  of  his  goods  and 
chattels,  personal  estate,  and  effects ;  and  died  with- 
out leaving  ^ny  instructions :  this  1000/.  was  decreed 
to  the  heir  at  law,  and  not  to- the 'residuary,  legatee/ 


•  GnVenor  v^HaUum,  Ambl.  643.  •«  Cnue  tr,  Barley^.S  P.W.  20. 

Johm  v.  Mitchell,  1  SkD«  &  St.  290.  Spink  0.  Lewis,  3  Bvd.  366,  . 

^  Digby  o.Legaid,  2  Dick.  500.  '  Ackroyd9.S9utlk«OB,l&x».503. 

Cqz'&  N.  to  a  P.W.  22.    HutdieMn  2  Dick.  566. 

e.  Hammond,  3  Bro.  128w  Att.  Oen.  «  Collins  v.  Wakeman*  2  Ves.  J. 

9.  Wand,  3  Ves.  327.    Williams  o.  683;  and  see  Hooper,  v.  Goodwin, 

Goade,  10  Ves.  600.  18  Ves.  166. 


Bttt 'if  •  tbere  appeacs^  ttpMi  tbe  wiU^att  mieokiaii  ^^t^^^-^^^ 
tO(«>d8»t  ,Ae  property;  oat  and  oat,  as  it  ia  termed^  ^^  ^/^v 


the  fieiflore  of^  a  legacy  tgiven  oat  of  the  produce  of  -^^^  ^^"^^ 


land  will  aotNenti tie  the  b^«  -  Thos  where  an  estate  ^^']^^^ 
wa9dfeT]aedfia;<nist  to  sell,  and  out  of  the  monies  ^^^"T^'^^^^ 
anatiig-thevefioai  to  pay  certaiil  legacies;  and  tbeyi^>^^x»^ 


residtte  cf  tbci  pavckaseH  money  arining  from:  the  sale^  ^^^!^^^^^^ 
addail'the'reat^^residtte,  and  remainder  of  thq  ^^'p^ijTa 
tonal. lestatewi^e  given  to  A. ;  and  one  of  the  l^a-'  ^*^^  ^-^^.t* 
eiea  was  .'decreed  to  be  iroid:  it  was  held  that  this  J^^*^,(f 
^Mto  the  4:aie^Jof  <  an  estate  to  all  intents  and  purposes 
tuned  into  Aoney  y)  and.  therefore  the  legacy  belonged 
jtotthtofvesiduarif  legatee/    Upon  this  groand  idso  it  'J'     ^^' 
i^  iifaud')that  «ony»  fe^  cases ''proceed,  which  seem^^^^  ri^ 
eolt  tD'teeonoile  with  the  doctrine  before  stated. ^^^.^..^  ^ 
a^jate'oase^fiir  J.Leach  obserred, he  had  anxiously ^'^^^  /^^^^ 
naideied  the  authorities  upon  this  subject;  and  had^^^^  ,,^ 
endeavoured  to  extract  from  them,  certain  genkrel*^^.^^^^^'' 
pthioiples  wfaidiMmight  admit  of  clear  a|>plicatiimk'^^^^ 
Inctfaati  case  tt^  deviaor  gave*  all  his  personiil  and 
c^itasn  'parts  of  bis  rekl  estate' to  A.  and  B«:  in  tmlek 
to 'sdl  and  fdispofte  of  <  his  aaid  Teal  aakd  peiaonid 
estate,*aiid  out  'of  the  money  to  aiiae  to  pay  debts 
and  eeitaiu' legaoies,  which  he  tfatereby  guTe,  andi 
subject  thereto,  upon  tru^t  to- pay  th^' ultimate  re^ir 
due,  or  sur^dus,  to  his  wife^  her  -executors^  £cc, :  he 
then  ga¥e  certain  other  freehold  estates,  to  tBb  sane 
trustees  in  trust  for  his  wife  for  life,  aAd  after  her 
death  for  his  son  Thomas,  and  after  his  death  upon 

•  Kettnell  r.  Abbott,  4  Ves.  802.  294.     0|(le  9.  Cook,  1  Bro.  501, 

^  Mallabar  v.  Mallabar,  For.  78.  cited ;  on  wliich  see  2  Yes.  J.  686. 

Dvroiur  v.  Motteux,*   1  Yes.  390;  North  fr.  Crompton,  1  Ch.  Ga.  iM; 

Btftled  from  Reg.  Lib.    1  Yes.  &  B.  doubted  by  Lord  C.  Maanen^  1  B. 

413.    1  Sim.  &  St.  292.    See  on  this  &  B.  543. 

case  1  Yes.  & B.  417-    1  Sim.& St. 
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trait  to  tell  the  same,  Mid  to<ap|4y  the.  uoney  Moeing 
by  the  sale  equaUy  amenget  Rpbeistt  tl|e  9on4£^hiB  «ud 
son  ThoiB^t  and  all  tl)e  otber  cbildKn  of^iisi*^  •on 
ThoBMa;  but  if  alUacbhi8:graii4cbildMiiiEiba^M4ie 
r^    «^<  W  undei?  twenty-one,  unmarried,  aad  witkooli  lAtiie^.tben 
>   "-       **^    the  noaey  to  arise  by  the  si^le  q(  the  isaiA  \^%4»fim^ 
'  *^   tioned  {Hremises  sboidd  be  iatrtfst  foribia  jpft*^  Jof^ph 
and  Robert  in  equal  shares^  their  exeeutora,  &cu  a  Ite 
then  gpave  some  other  fr^hold  and  fecMieb^ldriwMlff 
to  the  aane.  trustees  upon  troit,  to  pwy  ap  ^i^piilit$  tm 
bifi  son  Thomas  during  the  life;  of  his^i^HGo^/i^^bf 
ject  thereto  to  pay  the  rents  ^Adspr^Atat  tia  Jim  >84Pt 
Robert  •  for  lilie,  and  after  bis .  dentb  tp.f eli  tdbiA r AfUiMr'; 
and  apply  the  produce  for  tbeb^iiefit  4^ /til^i^))pVi^^ 
of  Robert;  and  if  there  shoald  <be  ^no,  cbii^R^t^tfA 
Robert,  then  for  his  (the  leatator/a)  aonar  lh¥m$  m^^r. 
Joseph,  equ;|lly,  their  executorst'i&c*    iTbe^Aftsteifrtlr 
-  wife, .  bis  son  Robert,  and  his .  grandson  i]E^Al#r|«/^. : 
died- in  bis  lifetime,  smd  bis. personal  estate  jpumi/^U 
safieient'for  payment  of  aUlhe  ddbAs  wid^lfg^pillH*  f 
Ob  tbe.  snbsequ^snt  death  of  Thomas^  the^  4\^pm<ii^^ 
tha^qneption^ajrosia  whether  the  mtefests  IbfllfbMftW 
vested jiK him  were. personal  w^jreal  pf0per^i«  !^llas:t 
HiMOiis  observed!  that  the  true  ioqmryJn:thes^,paAta:i 
isi  wiiftthfir  ^e.  defrisor  has-  expressed  at  purpose f- 
tbati  m  tbfi  events  which  have  bappened,  tbe^'ltodi: 
sb^  b^eaQverted  mto  mone^. .  .Wbere  a.  devitoTs 
dspectabis  limd  to  be.  sold,!  and  thi^  pjpoduaedirideiii! 
between  A.  and.  B.  th(9  obvious  pwpofk^t  of  ithe(4diKi 
tator  iS)  that  there  aball  be  a  sale;  for  %\k^  WWff^\* 
nuHice  of  division ;  and  A<  and  *B.  .t^^fce,  tbeir^^vffY  { 
ral.  interests  as  money,  and  niH/laod.r  .^»jf  A««4pesi. 
in  the  lifetime  of  the  devi&or,  an^*  Uie^heir.  «i|apdfejrt 
his  place,  the  purpose  of  the  devisor,  that  there  shall 
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be'li  saAe  flM"  the  cooTenieiice  of  diTtfiion,  »tiH  a)pplie» 

to  Hie  case;  and  the  heir  will  take  the  share  of  A.  a^ 

A.  wbttM  have  taken*  it,  as  money/  and  not  land* 

B«il  itk  the  case  put,  le(  H  be  supposed  that  A.  «id  B«  ^^.^.-^^^  ^ 

both  di^ in  the  tifetime  of  the  deviaor,  and  the  ^hble  ^^^^^^^^^--^ 

interaaf^ili  tlie  land  descends  to  the  heir;  the  ijpies^'^^^'    ^^* 

tkMi  iv^old'ttien'be;  whether  the  devisor  can  be  «»0n*    *   ^  ^« 

skii^ed'ad  ha?hig  expressed  atny  purpose  of  sale  ^     » 

appMl^lelo  tiiat  event,  so  as  to  give  the  interest  of 

thA  llMrthe  qnflMy  of  money.    The  obvious  purpose 

of  tlte^  dtviaof  beihg,  that  there  should  be  a' sale  for 

thfO'  cMi!veiii€lDee' of  division  betweeii  his  devisees, 

Uwl)^t]^fite  coiild  tiave  no  application  to  a  case  in 

wMlllfthe  diivl«tee«  wholly  failed,  and  the  heir  would 

thiiiftftb  tkke  the  Whole  interest  as  land.    That  he 

a^iyt^hift^irf  these  principles  to  be  the  true  'resuH  of 

aH'^tl^'  ^H^irttoHties^,  Mid  applying  them  to  the  case 

bMbM^'Mmv'he  hlsld,  lAiat  under  the  fit^t'  devise  the 

dMoM^  (krtpose  of  i^ale,  being  plamly  for  a  disiri^ 

bmidlii^iid  !M  application  to  the  evente  which  had 

h«ppeMd;lbu«  the  whole  interest  by  the  deMh  of' the 

wifii'^resfalled  tb  Thomas,  the  heir  at  law,  ifi^ho  took 

tlM-^tate  as  liin4f  and  it  descended  in  that  charactei^ 

ta  ilia  beh". '  That  under  the  second  devise;  tliere  was 

an  oVvietifi^  purpose  of  sale  for  the  convenichiee  of 

dfmibn ;  'arid-  that  by  the  death  of  the  only  child  Of 

TbovrWi  and  the  testator's  son  Rdl>eirt,  Thomas  th^ 

h«iv  beteme  entitled   to  the    moiety  intended  fbV 

Roberti'  but  the  purpose  of  sale  for^  convenience  Of 

diviaion  ^U  applied;  and  this  moiety  was  not  lahd,' 

but  personiil  e^ate  of  iThofrias  the  heir.    That  under 

the  durd  devtee  ttiere  was  the  same  obvious  purpose 

of  sale ;  first,  for  a  division  between  the  children  of 

•  Sec  alM  Wrigkt  r.Wll|lil,  16  Ves.  1^~ 
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Robert ;  and,  failing  tbem,  between  Thomas,  the  heir, 

and  Joseph.    Tt^ere  wer.e  no  children  of  Robert,  but 

the  purpose  of  sale  remained,  and  this  moiety  also 

was  not  land,  but  personal  estate  of  Thomas  the 

heir.' 

^^  -^<^j^  -^  '^  If  an  estate  is  devised,  awky  charged  only  with 

^>»5^^-.^;^5^ legacies,  which  fail,  no  matter  how;*"  or  money  is 

^*^^^*  given  to  be  la.id  out  in  land  for  the  benefit  of  A., 

charged  with  an  annual  sum  for  a  charitable  use,""  the 
devisee,  out  of  whose  estate  the  charge  arises,  is  en- 
titled to  the  benefit  of  the  failure.  ''  If  I  give  to  A. 
and  his  heirs,"  says  Lord  Eldon,  ''  all  my  real  estate, 
charged  with  my  debts,  that  is  a  devise  to  him  for  a 
particular  purpose,  but  not  for  that  purpose  only.  If 
the  devise  is  upon  trust  to  pay  my  debt^,  that  is  a^  de- 
vise for  a  particular  purpose,  and  nothing  more ;  and 
the  effect  of  those  two  modes  admits,  jjust  this  diffp*- 
ence.  The  former  is  a  devise  of  an  estate  Qf  inhe];itance 
for  the  purpose  of  giving  the  devisee  the  b^fi^ficial 
interest,  subject  to  a  particular  purpose :  the  latter  is 
a  devise  for  a  particular  purpose,  with  no  intention  to 
give  him  any  beneficial  interest.  Where  i  therefore  the 
whole  legal  interest  is  given  for  the  purpose  of  satis- 
fying trusts  expressed,  and  those  trusts  do  not  in 
their  execution  exhaust  the  whole,  so  much  of  the 
beneficial  interest  as  is  not  exhausted  belongs  to  the 
heir ;  but,  where  the  whole  legal  interest  is  given  £ar 
a  particular  purpose,  with  an  intention  to  give  to  the 
devisee  of  the  legal  estate  the  beneficial  interest,  if 
the  whole  is  not  exhausted  by  that  particular  purpose, 
the  surplus  goes  to  th6  devisee :  as  it  is  intended  to 

t      • 

•  Smith  V.  aaxton,  4  Mad.  484.        Poor  v,  Mial.  6  Mad.  32. 
^  4  Ves,  811.    Jackson  r.  Hur.         «  Barrington  r.  Hereford,   cited 
lo€k,  2  Ed.  263.  Ambl.  487s  and  see      1  Bro.  61. 
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•be  given  to  him."*  Yet  it  seems  to  hare  been  held 
that  in  a  devise  of  land  on  condition  to  pay  a  sum  ol 
money  to  a  charity,  the  heir  at  law  is  entitled  to 
the  legacy,  as  part  of  the  produce  of  the  land  undis-- 
posed  of.* 

The  right  of  the  heir,  it  is  to  be  observed,  to  a  le- 
gacy that  is  void, 4s  subject  to  that  of  the  other  lega- 
tfees ;  for  ther  whole  fund  being  liable  to  every  legacy, 
those  that  are  void  must  go  towards  making  tip  any 
deficiency  for  the  payment  of  the  rest.  Lord  £Idon 
here  again  states  a  distinction,  that  if  a  man  devises 
his  real  estate  in  trust  to  pay  several  persons  1000/. 
each,  and  any  of  those  persons  die  in  his  life,  in  catse 
of  a  deficiency,  the  others  must  abate;  but  if  tbe 
devise  is  in  trUst  to  pay  his  debts  and  legacies,  and 
he  gives  several  legacies,  and  one  of  the  legatees  dies, 
the  fund  is  a  trust  for  the  benefit  of  all  the  oth^r  lega- 
tees, if  necessary.* 

When  a  person  having  an  equitable  charge  upon 
an  estate  afterwards  becomes  entitled  to  •  th^  fee 
simple  of  the  estate  itseK,  the  general  rule  is,  that  the 
charge  shall  merge^  and  be  extingirished.^  Thus 
where  a  man  charged  his  latids  with  a  legacy  to  his 
daughter^  and  the  lands  ott  his  death  descended '6a 
the  ^a^^ter  as  heir,  who  then  died  !"th^' Court  dis- 
missed ia  bill  by  her  mother,  as.  her  adtnlnilKratdr',  to 
hAve  the  money  raised.*  Btit  this  is  a  questioh  af 
circumstances,  and  of  intention,  "actilal  orp^^sunied, 
of  the  i>erson  in  whom  the  interests  are  united;  and 

*■'■'■-'  <       ■  ....  ■       .  ■  I  i^^.MJfc««l— — .  I     I    I      II  II  I  .11  .11,1 

"  1  Ves^&B.  272;  and  see  Noel  Donisthorpe  9.  Porter,  2  Ed.  1<2. 

V.  Ld.  Henley,  7  Pri.  241.  Ambl.  600.  Chester  p.Willes,  AmbL 

*  Bland  r.  AVilkins,  1  Bro.  61.  N.  246.    Wyndham  p.  E  E^reinont,  id. 
Arnold  v.  Chapman,  1  Ves.  108.  753.  Price  tr.  Gibson,  2  £d.ll5.  Ld. 

*  Currie  v.  Pye,  17  Ves.  462.  Compton  ».  Oxenden,  2  Ves.  J.  261. 

*  See  1  Sand.  Uses,  241.  3d.  ed.  •  Norfolk  v.  Gifford,  2  Ver.  208. 
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in  which  a  court  of  equity  is  not  guided  by  the  rules 
of  law.  A  court  of  law  cannot  look  into  rights,  or 
beneficial  interests;  it  merges  estates  lying  in  the 
same  person,  but  cannot  where  they  li?  in  difier^ot 
persons :  equity  does  not  regard  that,  but  looks  into 
the  benefidal  interests,  and  views  of  parties,  whether 
the  estates  are  st;rictly  in  the  same  pr  difieipent  per- 
sons.* Hence  in  the  case  of  infi^ts,  where  it  is  mofe 
beneficial  for  them  that  the  chai^  should  be  kept  on 
foot,  there  will  be  no  mei^er ;  for  :Where  ^o  intention 
is  expressed,  or  the  party  is  incap^tble  of  €p(p;;^ssi|ig 
any,  the  Court  considers  what  is  mo^t  9^Y3J\t»^^g^ 
to  him ;  and  it  has  been  observed^  .tl^a(  in  all  the 
cases,  in  which  charges  have  been  held.  ILo.  merg^, 
there  was  nothing  which  showed  that  it  w,^  not  .per- 
fectly indifferent  to  the  party,  in  whom  the  interests 
had  united,  whether  the  chaise  should  or  should  not 
subsist^  The  cases  also  of  creditors,""  and.  wh^re  the 
peiBon  entitled  to  the  charge  does  not  tqijk^e  a  fee 
simple  in  the  estate  "^  are  ^aid.  to  be  exceptions  to  the 

If  land^  are  charged  with,  the  payment  of  debts 
ai\d  legacies,  the  estate  remains  charged  in  whoseso- 
i^yeri  hajttds  it  com,es.*  Where  therefore  a  man  d^yis^d 
9n  efts^te.  chained  with  a  legacy,  and  the  devisee,  sold 
the  es^te ;  the  legacy  was  decreed  with  interest  and 
costs,  as  against  the  purchaser,  out  of  the  estate ;  and 
the  Master  of  the  Rolls  observed,  if  the  seller  had 


•  2  Ei,  164.  Ambl.  601.  18  Ves.  «  2  Ed.  164.   Ambl.  601.    2  Vet. 

390.  J.  262. 

»»  2  Ves.  J.  264.    18  id.  393, 394.  «>  2  P.W.  604.    Ambl.  246.  766. 

Powell  r.  Morgan,  2  Ver.  90.  Thomas  •  Mos.  96.  NewoO  r.Ward>  Nds. 

9.  Kemeys,  id.  348.    2  Freem.  207  5  38.    Smith  9.  Alterl^,  2  Freem.,136. 

and  see  Ld.  Teviot  v.  Lady  Spencer,  3  Oh.  Rep.  93. 
Pr.  Ch.  6. 
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given  notice,  and  the  legacy  faad  been  deducted  out 
of  the  purchase  money,  the  vendees  only  would  be 
liable  A  Where  also  an  estate  was  devised  to  A.  for' 
Ufe,  remainder  to  R.  in  fee,  charged  with  a  legacy  to 
be  paid  in  a  twelvemonth^s  time  after  R.  should 
come  to  enjoy  the  premises ;  and  if  R.  should  die 
before  A.,  then  that  H.,  coming  to  the  possession  of 
the  premises,  and  surviving  A.,  should  pay  the  le- 
gacy; aild  R.  and  H.  both  died  before  A*,  but  R.  left 
^' son;  who  became  entitled  ta  the  estate:  Lord 
HardWicke  thought  there  was  a  plain  intent  of  the 
testator  that  the  person  who  possessed  the  estate 
should  pay  the  legacy,  and  that  it  did  not  depend  on 
the  contingency  of  R/s  personally  enjoying  the  pre- 
iblseb.*  But  when  the  land  has  once  borne  its  burden 
it  is  discharged ;  so  that  if  an  estate  is  devised  to 
trustees  for  payment  of  debts  and  legacies,  and  they 
raise  the  money,  and  misapply  it ;  the  legatees  have 
no  remedy  but  against  the  trustees.*  So  where 
money  due  on  mortgage  was  given  to  infant  children, 
but  for  the  more  sure  payment  in  case  the  executor 
should  not  pay  the  same,  lands  were  devised  for  that 
purpose ;  and  the  mortgagee  paid  in  the  iriottey,' 
which  was  invested  with  the  approbation  of  f)ie  Master 
in  securities  that  failed ;  it  was  held  that  there  having 
been  an  effectual  payment  of  the  legacies,  the  lands ' 
were  discharged  ."^ 

A  will  charging  legacies  on  land  is  within  the 

*  Newman  9.  Kent,  1  Mer.  240 ;  *  Anon.  1  Salk.  163.    6  Yea.  736, 

and  see  Shackleton  v.  Shackleton,  2  cited.     Jnxon  0.  Brian,  Pr.  Oh.  143; 

Sim.  &  St.  242.  but  see  Harrison  v.  Cage,  2  Ver.  86, 

^  Miles  V.  Leigh,  1  Atk.  673.    4  and  Mr.  Raithby's  note. 

Vin.  Ab.  Charge.  C.  PI.  21;  and  see  *  Oldfield  v,  Oldfield,  1  Ver.  336. 
Tolletl  v.ToUett,  Ambl.  177. 194. 
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statute   of  frauds,*  and   must  be  executed   in  the 
manner  required  by  it.     Hence  in  a  cs^^^  in  which  a 
man  by  will  duly  attested  devised  his  real  estates 
in  trust  to  sell,  and  pay  the  produce  to  such  person 
as  he  should  appoint  by  a  private  letter  or  paper  of 
instructions,  which  he  intended  to  leave  witli  A. ;  and 
after  hi9  death  two  papers  of  instructions,  giving  some 
.    legacies,  and  dated  previous  to  his  will,  were  found 
i|i  th^  bureau  of  his  room  in  the  hou£^  of  A.  and  in 
the  same,  envelope  with  th|d  will»  which  envelope  waa 
sealed  np  and  ei^dor^ed  ui  the  haad  of  the  testator  as 
his  wim  L^^  Eldon  thought, the  w41Lkqid  apt  by  its 
contents  sufficiently  identified  these  papers-  to  enable 
hiqfi  to  say.^  they  were  nep^^arily  incorporated' ;  rthat 
the  rule  of  law  was,  that  an  instrument  properly 
attested,  in  order  to  incorporate  another  ^istrument 
not.  at|Lested»  must  describe  ^it  so  as  to  be  a  manifesta- 
tion of  what  the  paper  was,  which  was  meant  to  be 
incorporated,  in  such  a  way,  that  the  Court  could  be 
under  np  mi«tah;^ ;   if  the  papers  were,  not  incojr* 
porated,  they  were  not  attested  by  three  witnesses, 
and  he  could,  pot  therefore  give  the  parties  their 
legacies.**    t 
\    ^,,  ^:^,  e^        It  has  however  been  decided  that  when  the  land 
^  ^^^^^<I^^®  once  chai^ged  generally  with  the  payment  of  lega- 
i.  /H  y/>.^^^^^  py  a  wjyil  duly  ex^cwted,  legacies  may  be  given, 
^/fiy^m^.  /^>-altered,  or  revoked,  by  a  subsequent' unattf^ted  wiW 
/.!%^^ /^    jif.  or  codicil/    The  ground  of  this  doctrine, is  the  ana- 
""^^^  logy  to  the. case  of  debts^ . constituting  a  fluctuating 

charge.    It  is  impossible  previously  to  ascertain  what 


•  29  Car.  D.  3.5.  495.  12  Yes.  37.  Bradenellv.Bou^h* 

^  Smart «.  Pmjean,  6  Yes.  560.  ton,  2  Atk.  268.    Lord  Inchi<)uiB  o. 

«  1  P.  W.  423.    1  Burr.  423.    2  French,  Ambl.  33.  Hannis  p.  Packer,. 

Yea.  i.  213. 665.  3  Yc«.  331.  8  Yes.  id.  556... 
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debFts  a  TAan  may  owe  at  the  time  of  his  death,  and  it 
19  diiBcalt  to  ascertain,  when  he  is  making  his  formal 
and  regular  .will,  what  legacies  he  may  think  fit,  or 
his  fortune  will  enable  him  to  give :  the  Court  has 
therefore  said,  that  when  he  has  by  a  will^  duly  exe<* 
cttted,  charged  debts  ieind  legacies,  it  is  only  necessary 
to  ishow  that  there  is  a  debt,  or  that  there  is  a  legacy, 
in  order  to  constitute  a  charge :  that  charactM  being 
given  to  the  demand,  the  charge  immediately  attaches 
by  virtue  of  the  executed  will.' 

But  a  man  can  not  by  am*  attested  will  reserve  to 
hituseif  a*  |>d wer  to  dispMe  of  real  estate  by  an  unat- 
tested instrument ;  nor  of  an  interest  in  money,  to  be 
com^ituted  ^y  the  surplus  of  the  produce  of  estates 
converted  by  the' will •*  Where  therefore  a  testator 
by  hi^  will,  duly  execnted,  devised  to  trustees  his 
lands  inO.,  in  trust  to  discharge  debts  and  incum- 
brances, and  also  to  pay  off  and  discharge  all  such 
annuities,  le^cies  or  bequests,  as  he  sJiauld  give  or 
bequeath '  to  be  paid  out  of  and  fromi  or  charge  and 
make  chargeable  upon  his  real,  or  personal  estate  in  6. 
by  his  will,  codicil,  or  any  writing  signed  by  him, 
whether  witnessed  or  not;  and  then  charged  his 
estates  in  6.  with  an  annuity  for  his  wifb ;  and  by  a 
codicil,  not  attested,  gave  her  an  additional  annuity 
from  bis  estates  in  6.  on  the  same  terms  as  the  former: 
it  was  held  that  this  additional  annuity  was  no  charge 
upon  the  estates."" 

If  the  charge  is  not  general  it  will  sometimes  of 


'»  I 


•  2  Yes.  J.  237.    12  icL  37.    Tlie  attended  to. 
distinction  that  the  legacies  in  the  >*  Habergham  V.Vincent,  2  Ves.  J. 
nnanested  will  must  be  to  the  same  204.  4  Bro.  353.   Sheddon  ^,  Good- 
legatees  (see  2  Atk.  274.    Jiyde  v.  fich,  8  Ves.  481;  and  see  Hooper  9. 
Hyd«)  1  Bq.  Ab.  409.    3  Ch,  Rep.  Goodwin,  18  Yes.  166. 
165,)  does  not  seem  to  have  be^n  *  Ro8e9.Cunynghame,12Yes.29. 
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jiecessity  be*  confined  to  the  legacies  in  the  will  imky. 
^  Thus  if  a  man  by  a  duly  ^executed  will  gives  le^oie»» 
and'  then  chains  his  estate  with  the  paymept  of  ^bia 
legacies  aboeemeniiemd:  tbe  estate  -will  not  be  obai]9«- 
able  with  l^acies  given  by  a  subaeNfaeat  nlwttef tc4 
codicil/  So  'where  a  man  by  his  wJU»«duly  e^ecutied^ 
gave  legacies  to  his  daoigbters,  and  then  ditns^'  bis 
fe»li  estates  to  trustees  for  a  term  m:  time^titoj^ay:ta 
bis  daagfaters  the  several  legacies  theraby*beqiiaaabtd 
to  them,  and  also  the  several  otbsr  kgacks  t  tbeMisr 
after  beqaeatbed,  and  then  g^t^a>fevR  either  (smill 
legacies;  and.  by  an  .aoattteted  'Codi«ilf>PfCfited»;  Aiai 
npott^moK  ajttcaitive  consideration?  At»g[H»rttrbd  itoi  hisa 
that  the  legacies  to  his  daughters  w«e  ^mt  ^deqojite 
provisions  to  support  them  in  that  statE  ^df 'iifi^jM 
wfaioh  from  his  possessions  they  were  mstitlsd/ ami  iie 
therefore  thereby  gave  them  the  sum.  of.  flOM^  in^  adr 
ctition  to  the  said  legacies  given  them.  by. htg^  •  will: 
the  Lord  Chancellor  thought  the  constxuotion  ibe  was 
obliged  to  adopt  was  very  unfortunate;  btttineioould 
not  make  the  declaration  prayed  by  the  bill,  that  the 
legacies,  bequeathed  by  the  unattested  codicil,  were 
charged  apoa  the  real  estate.*"  Yet  where  G.J.  by  will» 
duly  attested,  gave  several  legacies,  and-  then  devised 
all  his  real  aqd  personal  estate,  subject  to -and 
chained  with,  his  debts  and  funeral  expenses,  and 
4dso  the  said  *^  hereinbefore  w^ntUmed  hgatieSi^  to 
•trustees,  in  trust  to  apply  the  interest^  &c.  subject 
nevertheless) to  bis  debts/ funeral  chaises,  and  Ifiga* 
cies,  for.  his  nepbew  A. ;  and  afterwards  by  an  vttatr 
tested  instrument  in  his  own  hand  writing,  bat  without 


*  MMtere  9.  MMt«n»  1  P.W.  421.     and  teeWrifk  r.  Lord  Cttdogan,  2 


Bonaer  9.  Bonsery  F3  Vee.  379  -,     £d.  239. 
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dftte  or  sigmature^  which  he  declared  to  be  his  last 
will'aad  teatatnent^  repealed^  with  some  increa^e^ 
certun  .pecuniary  and  specific-  beqaests  to  his  wife,  j^ 
and'  devised  aQ  his  ^real  sad  peraonal  estate  in  tmst  ' . 
to  p«f  debte^- f meral  expenses^  and  legacies  therein-  *^ 
hefbre*  given  >to  his  wife,  and  then  to  convey  to  bis 
nejplww  A.^  sufajject  to  such  legacies  as  wme  <  there- 
after ^giv^ni;  and  then  gave  the  same  legacies  to  some 
of  the  Jf^tees  in  his'will  as  before,  smaller  ones  to 
otfaws;  ami  omittecLialtogetber  the  names  of  the  rest:  '^ 
Mr;  J.  BiiUeF' thonght it  was  deaf,  that  th^  testator  ^  ,\ 

meitol»'to>niake>a<)general  chaise  of  legacies  on  tbe 
iaaidv  abd  thsfll)though<  he  had  made  use  of  the  words 
^"kapeikbtfare  mmtiemed^''  they  were  in  truth  all  the  *     ^^^  t 
l^adiis  .'he  had  givisn,  for  there  were  not  any  ^ven 
altiv^thde^*  words  ;^  and  at  the  end  of  the  will  he       ' 
spoke  of. 'legacies  generally.    He  held  therefore- that 
tfae^egacies*  arose  on  the  second  instrumeiit,  but  came.  .    ^    ^        ^ 
inmnder  tbe:diaarge  made  on  the  land  by  the  inlt»  in 
fiLvour.«fIe^tees  in  general/ 


«*«V-s 


-S.%'    ^ 


»    % 


*  *  I 


i  '   .  '  .;••-»>  ^ 


•  Hh  A  ttetator  can  not  as  against  creditors  alto*  -X 
gelber  exempt  his  personal  estate;  and  notwith- 
standing he  devises  any  part  of  it  specifically^  such 
part,  if  the,  rest  falls  short,  must  be  applied  to  pay* 
ment  of.  debts  upon  simple  contract.*"  And  where  a 
man  has  a  power  to  charge  an  estate  with  a  sum  of 
money,  and  he  by  will  executes  the  power^  and  de- 
vises away  the  money,  it  will  be  considered  as  part 
of  his  personal  estate,  and  subject  to  his  debts."" 


•  Jackson  tf.  Jackaon^  2  Goi,  3S,         ^  Clarke  v.  Clarke,  Buo^  90. 
1  Cox's  P.W.  423.  N.  •  Baanton  r.WanI,  2  Atk.  172.    7 
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>  '  /%-  ^^  ie  y-  But  as  against  bis  heir  or  deirisee  a  testator  may 
^*^^e  V .  '^^^-^substitute  his  real  in  the  room  of  hiH  personal  property, 
?$^^'r:;;^d  charge  his  debts  and  legacies  on  a  Aind,  which  is 
ff«wi^^^.^/r  not  in  its  nature  prnuurily  ltaUe«  If  therefm'e  a  man 
^l/rx^s  ^^J^devises  his-land^  to  be  9eld  for  payment tof  debts  and 
yiy./j^/*  "^s*^ legacies, 'and  wills ^tKat  bis.  personal  estate  shall  not 
'^^h^rZ' ^'^stand  to  be  charged  or  liable  thereto;^  or  bequeaths 
AiH^  ^«^>bit4o  go*  to  the  legatee  clear,*"  the  legatee  of  the  per* 
^^^^ 2  «<>ttal  estate  will  be  entitled  to  hare  the  real  first 
<^^.^i«»^^ applied  in  payment  of  those  charges.  Thus  where  a 
^#.  >^'6^'*^^^Hian  by  his  will  gate  some  of  bisresd  e0tateB'in<tru6t 
^^.  to  sell  and  pay  certain  specialty  debts,  and  settled 


^t^r"^^ty  hi®  other- real  estates  on  his  wife  and  cMldy  and  gare 
A|r  JT^-^  all  bis  personal  estate  to  .his  wife  ^^inlly  and  clearly 


«7^- 


V 


exonerated  from  all  his  debts,"  t&c. ;  and  the  estates 
\.£^  deviled  in*trust  were  not  sufficient  for  the  payment  of 
/^w^>.^^  Ifhe  d^bts:  it  was  held  the  settled  estates,  and  not 
y/Jf^^f-^^.  the  pemonalty,  must  make  up  the  deficiency.* 

The  intention  of  a  testator  to  exonerate  \i&  fper- 
•sonal  estate  must  clearly  appear  by  his  will ;  for  evi- 


O^ 


'^r*"^*  dence  to  prove  such  an  intention  is  not  admissible  ;* 
/ST/.  and  it  is  now  settled,  contrary  to  the  old  decisions/ 


^'^**  /•/,  /^  ({iqI;  whatever  may  be  the  amount  of  the  personal 
^*'^'"  estate,  unless  it  appears  upon  llie  face  of  the  will,  it 

x^^L^  ^/^i;^akes  no  difierende.'    It  is  clear  also  that  there 


/^..r^^ 


•^  /^r^^. 


^^r**. 


Yes.  503.  N.  Ashfield  t.  Ashfield, 
2  Ver.  2S7.  Himton  r.Toye,  1  Atk. 
465.  Trottghton  v,  Troughtoiiy  -3 
Atk.  656 ;  and  see  Lassells  «.  Lord 
Cornwallis,  2  Ver.  466.  Pr.  Ch.  232. 
Thompson  v.  Towne,  2  Ver.  319. 
Pr.  Oh.  52.  Pack  v.  Bathurst,  3 
Atk.  269.  See  a  case  where  legatees 
were  preferred  to  creditors,  KiUet  v. 
Ford,  post.  8.  7- 
•  Oab.  Eq.  R.  73. 


^  Lady  March  v.  Fowke^  Rep.  T. 
Finch,  414. 

*  Morrow  r.Bush,  1  Cox,  185. 

^  Gale  r.  Croft,  1  Dick.  23.  2 
Eq.  Ab.  415.  Stephenson  v.  Heath- 
cote,  lEd.  38;  andsee  1  B.&B.315. 

•  Bamfield  v.  Wyndham,  Pr.  Ch. 
101;  and  see  For.  208. 

'  19  Ves.  518.  1  Mer.  220.  1  Ed. 
43.  3  Ve«.  113.  fe.  Inehiqnin  9 
French,  1  Cox,  1.    Ambl.  33. 
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must  appear  an  intention  not  only  to  charge  the  real, 
bot  to  exempt  the  personal  estate.  The  distinction 
once  taken*  betweesn  a  direction  to.  sell  real  estate 
out  and  out,  aiid  merely  charging  Jt»  has  long  been 
exploded,^  It  is  not  enough  that  the  real  estate  is 
charged  with  or  devoted  in  any  form  to  the  payment 
of  debts :  the  construction  must  be  one  that  aims  at 
finding,  not  that  the  real  estate  is  chained,  but  that 
the  personal  estate  is  discharged.""  Thus  in  a  case, 
which  in  ixtol^em  times  has  been  looked  up  to  as 
est^faliahing  the. doctrine  as  to  theiexoneration  of  the 
pemonal  e0tat^,  where  a  man  by  will  created  a  term, 
and  fubject  thereto  derised  his  estate  to  his  brother 
for  Ufe,  with  remainders  over,  and  declared  the  truster 
of  the  term  to  be,  that  the  trustees  should  out  of  the 
rents  ap4  profits,  or  by  mortgage,  &c.,  .raise  so  much 
money  a3  would  be  sufficient  to  pay  and  satisfy  aU 
his  debts,  funeri^l  charges,  and  legacies;  and  gave 
all  bis  personal  estate  to  his  said  brother ;  provided 
that  if  he  (the  testator)  left  issue  then  the  devise  to 
his  brother  and  also  the  devise  of  the  residue  of  his 
personal  estate  should  be  void,  and  the  real  estate 
descend,  and  the  residue  of  his  personal  go  as  if  he 
had  died  intestate ;  and  appointed  the  tnistees  of 
the  t^tm  executors,  and  directed  them  to  satisfy  all 
his  debts  and  legacies  by.  jsuch  ways  and  means  as 
they  should  think  meet,  virith  a  power  to  deduct  and 


*  See  Wunwrif^ht  v,  Bendlowea,  2 
Ver.718.  Ambl.  581.  Pr.Ch,451. 
Adams  0.  Meyrick,  1  £q.  Ab.  27  L 
Heath  v.  Heath,  2  P.W.  366. 

*  IC0X.6.  Ambl.  38.  3  Yes.  111. 
2  Sch.  &  Lef.  645.  2  B.  &  B.  527. 
7  Pri.  264. 

<  19 Yes.  518.  lMer.220.  2Atk. 
625.    3  id.  201,202.    Lord  Grey  «. 


Lady  Grey,  1  Ch.  Ca.  296.  Mead  v. 
Hide,  2  Yer.  120.  Pr.Ch.2.  Nokc 
V.  Darby,  3  Bro.  P.  C.  290.  Fereyes 
V,  Robertson,  Bunb.  301.  Samwell 
r.Wake,  1  Bro.  144.  2  Dick.  697- 
Holford  V.Wood,  4  Yes.  76.  Watson 
V,  Brickwood,  9  Yes.  447*  Tower  9. 
Lord  Rous,  18  Yes.  132.  Maugham 
0.  Mason,  I  Ym.  &B.  410. 
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satisfy  thensselves  out  of  his  personal  estate  or  out 
of  the  money  to  be  raised  out  of  the  term  all  their 
expenses;  and  the  Lords  Commissioners  held  that 
the  legatee  of  the  personal  estate  was  eiititled  to  it 
exempt  from  payment  of  debts:  Lord  Thurlow,  on 
a  rehearing,  reversed  the  decree,  saying,  he  took  the 
mle  imprimis  to  be,  that  ivefither  the  charge  of  the 
debts  upon  the  real  estate,  nor  th^  gfft  of  th6  per- 
sonal, was  sufficient,  of  itself,  to  exetiipt'  it  t  arid, 
after  commenting  upon  1^  clauses  of  the  irbl,  hi6 
Lordship  added,  the  true  ground  upOn  M^lH^h^hte  jprb- 
ceeded  was  not  any  of  those  critid}smfc,^t*8itiiply 
upon  the  rule  of  law,  the  testator  not  hdtiAg'debfaf^d 
by  express  words,  or  any  other  declaration,  M4tich 
would  tend  in  law  to  the  purpose  of  prescirVii]^  the 
peihBonal  estate  for  any  given  purpose  whatev<ir>  So 
trhere  a  woman  devised  her  lands  to  trustees,  Vhbm 
she  made  executors,  in  trust  to  sell,  and  apjily*  the 
produce  in  manner  thereinafter  mentioned  X  ^nd"  (Irtn 
deisired  in  the  first  place  that  her  fhneral  expensies 
and  debts  might  be  paid  out  of  such  purchase- 
money;  and  secondly,  certain  legacies  to  diffcAtint 
persons,  who  were  creditors  of  her  late  husband,  to 
be  paid  them  by  her  trustees  and  executors ;  and 
ihen  gave  soine  pecuniary  legacies  to  be  paid  by  her 
tttistees  and  executors  out  of  the  money  arising  by 
th^  sfide  of  her  said  lands,  which  she  ordered  to  be 
sold  With  all  convenient  spted  after  her  death;  and 
disposed  of  such  of  the  purchase-money  as  should 
ri^maih  after  payment  of  the  legacies,  which  she  di- 
rect^  to  be  paid  by  her  execoli^ra  as  soqo  as  tbey 
couM  sell  the  lands,  but  made  no  disboi^itioif '  Of  her 
personal  estate:  Lord  Redesdale  said  he  .CQuld.  npt 


<»  f ' 


*  lb.  AiK^ter  V.  Majrer,  I  Bro.  454. 
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find  words,  on:  which  to  found  a  presnfnption  that  it 
wa$.  intendt^d  by  the  testatrix  to  raise  a  chaige  on 
the  real  estate  for  the  benefit  of  the  next  of  kin; 
and  the  personal  estate  must  therefore  be  a*fund  in 
the  hands  of  the  executors,  applicable  to  the  pay- 
ment of  the  funeral  expenses,  debts,  and  legacies/ 

The  old  law  was  that  the  personal  estate  could 
not  be  exempted  from  the  payment  of  debts  and 
legacies  without  express  words ;  but  this  is  now  ad- 
mitted .'not  to>  be  necessary,  and  it  is  sufficient  if  there 
appears,  upon  the  will  an  ''  evident  demonstration,"  a 
*\,plain « intenticoi,".  x)r  a  ''necessary  implication."^ 
Asf  to  what  constitutes  this  plain  intention,  different 
jiqdges  )o^\e  held  different  opinions.  tJLord  Tlmrlow 
thought  it  WM  a  point  so  slender  and  fine  that  be 
could. not  collect  any  certainty, upon  the  question;* 
a^d  ,Lord.  Eldon  obaerres,  it  is  scarcely  possible  to 
find  any  two  cases,  in  which  the  Court  idtogetbar 
agrees  with  itself;  there  being  iiardly  a  single  cir- 
^cumpt^Qce,  regarded  in  one  as  a  ground  of  inferodce 
in.  fiprvour  of  the  intention,  su^ested  ^  belonging  to 
that,  particular  will,  that  is  not  in  somp  others  treated 
as  a .  ground  against  that  intention,'^ 

It  seems  however  that  if  a  testator  devises  Mfsi 
real  estate  in  trust  to  sell,  and  pay  debts,  ,and  giy.fs 
away  his  personal  estate  in.  the  nature  of  a  specific 
bequest,  the  legatee  will  be  entitled  to  have  the  r;eal 
estate  first  affiled  in  payment  of  the  debts.*.    In 


•  M'CleliuuL  0.  Shftw,  2  JSdi.  &  *  See  Bootle  9.BliiDdeU>  19  Yes. 

Lef.  538;  and  see  Gray  v.Miime-  509.     1   Mer.   193;  in  wliicli  bis 

tho^pe/'S  Tei;  10%     Stapfeton  if.  UadMp  efeiieti  at  lafge  telo  the 

SinplftpiV  2  9*  &  B.  583.     .  doctfine,  and  obteryei  upw  mwf 

^  1  Swanst.  28.    9  Yea.  453.    19  of  the  most  material  cases. 

Id.  51^.    IMer.Sll'  •  Midi^  «. Mieliell,  5  Mil  fl0 $ 

<  1  Bro.  462.  and  see  Heath  0.  Heafth,  2P.W.  SSS. 
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sotne  cases  in  which  the  l^aiee' of  the  personal 
estate  was  also  executor,  it  has  been  held  that'  he 
must  take  it  as  such,  subject  to  the  claims  upon  him 
in  that« character;  for  that  the  natural  construction 
of  a  will,  where  the  testator  gives  all  his  pergonal 
estate  to  one  whom  he  makes  his  executor,  is,  that  it 
must  go  to  the  creditors,  and  the  gift  be  intended 
after  debts  paid.*  Yet  in  others  this  does  not  appear 
to  have^  made  any  difference.  Thus  where  a  man 
devised  particular  lands  to  trustees,  in  trust  to  sell, 
and  pay  his  debts,  l^acies,  and  funeral  expenses, 
and  gave  his  wife  all  his  personal' estate  whatsoever, 
and .  constituted  her  sole  executrix:  Lord  Bathurst 
determined  the  personal  estate  to  be  exempt.^  So 
where  a  testator  gave  to  his  wife  all  his  ready  money, 
securities  for  money,  goods,  chattels,  and  other'  per* 
sonal' estate  and  effects  whatsoever,  fot  her  own  sole 
and  absolute  use;  and  devised  his  real  estate,  subject 
to  the  payment  of  his  debts^  in  trust  with  all  conve- 
nieErt  speed  to 'sell,  and  out  of  the  produce  tb  pay 
and  satisfjr  all  dibCs,  &c.,- and  Ufter  payment  the^eoi 
to  tev^st  th<^  restdae  iti  the  fdnds,  aivd  pay  the  inte* 
rest  to  his  wife  for  life,  and  after  her  death  to  his 
cMldreii ;  and  appointed  his  wife,  and  his  trustees, 


Oaskill  V.  Hough,  3  Ves.  1 10>  cited. 
O'Neal  v.  Mead,  1  PiW.  6d3.  MOes 
0.  Leisrh,  1  Atk.  573.  But  see  Al- 
dridge  o.  Lord  Wallscourt,  1 B.  &  B. 
312. 

•  19  Vel  580.  522.  1  Mer.  226. 
Harewood  cf.  Child,  dted,  Fbr.  204. 
.  1  Cox,  7.  Bromhall  n.  Wilbraham, 
For.  274.  Hall  o.  Brooker,  Gilb. 
£q.  R.  72.  Bnunmel  v.Prothero,  3 
Ves.  Ill;  and  see Cutlef <K'C<nceter, 
2  Ver.  302.    French  t^:' Chichesier, 


id.  56S,  Stephenson  v.  Heathcote, 
1  Ed.  38 ;  on  which  see  19  Ves.  526, 
Lucy  9.  Bromley,  Bunb.  260. 

^  Kinaston  v,  Kinaston,  2  Dick. 
506.  1  Bro.  457.  N. ;  and  see  Bam- 
field9.WyndhAm,Pr.Ch<l01.  Wain- 
Wright  V.  Bendlowes,  Ambl.  581 .  2 
Ve^.71S^  ftr.Ch.451.  Gnb.B.11. 
125.  Adams  tf.  MeyHck,  1  Bq:  Ab. 
271.  Walker  v.  Jackson,  post  355. 
Feltham  v.  Executors  of  Harhton, 
1  Lev.  203. 
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hii  executor :.  Siis  J.  Leaohheld  that  the  wife  should 
take  the  persooal  estate  exempt  ifom  the  debts/  "" 

This  general  gift  df  the  personal  estate  must  be 
in  the  nature  of  a  specific  bequest.  For  although  a 
bequest  of  all  ready  money ^  securities  for  money, 
stocks,  &c.,  and  '^  all  other  personal  estate  of  what 
nature  or  kind  soever,  not  before  dispo^^  of/'  has 
been  held  to  entitle  *  the  legatee  to  have  the  real 
estate  first  applied;^  yet  the  mere  bequest  of  the 
reddm  of  personal  estate  not  before  disposed  of  is 
not  sufficient;  for  the  Court  will  not  say,  that  be* 
cause  a  testatqr  devises  a  residue^  he  necessarily 
means,  that  something  should:  pass  by  that.residuei^ 
Id  one  case  indeed  in  which  a  woman  bequeathed 
all  the.  rest  and  residue  of  her  personal  estate  and 
efiepts  whatsoever,  not  before  specifically  disposed 
of,  to  J.  W.,  4a  trast  to  dispose  of  as  she  should  ap*' 
point,  and  in  default  of  appointment  for  his  own  use 
and  benefit,  and  appointed  him  executory*  IxnrdAU 
valley  said,  he  could  not  •  read  the  will  without 
giving  to  the  words**  rest  and  residue"  a  meaning 
totally  distinct  from  residue  after  payment  of.  debts-; 
for  those  words  coupled  with  the  Words  *f  not  sp(v»-» 
fically  bequeathed,"  meant  only  such  parts^  of  the 
personal  estate  as  were  not  specifically  given;  and 
he  thought  he  was  perfectly  warranted  in  saying, 
there  was  demonstration  plain,  that  the  testatrix  did 


•  CJreenef.  Greene,!  4  Mad..l4S, 
k  WilliaiQs  0.  Bisbopof  I^aoM; 

1  Cox,  254. 
«  E.  Incluqiua  r.  Fseoch,  1  Cox,  L 

AmbLa3.    lWih.82.    Ridg.C.T; 

Hanl.230.  SamweU  0.Wakt,  1  Bro. 

144,  thoQKli  in  2  Dick.  597.  tbe  be* 

quest  is  of  "  all  the  personal  estate." 


Fereyee  v.  Robertson,  Bonb,  301. 
D.Ancasterty. Mayer, ante 34S.  Phi- 
lips V.  Philips,  2  Bro.  273.  Anon.  2 
Vent.  349. .  Ndce  cf.  Darby,  3  Bro. 
P.  C.  290.  Tait  t*.  Lonl  Northwiiik, 
4yes.8V6j  Havt^y  0.  Hurle,  6  id. 
MO.  Brydgoi  tf .  PhUlipi,  6  id.  d^7. 
Tower  v.Iior4  Reu%  18  i4.  1^*^  •  - 
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not  mean  to  giv^  the  personal  estate  to  J.  W»  as  exe- 
cutor, but  specifically  for  his  own  use  and  benefit, 
ttnd  exempt  from  the  payment  of  debts/  The  pro- 
priety of  this  decision  however  has  been  doubted.^ 

But  notwithstanding  that  a  devise  to  sell  for  pay- 
ment of  all  debts  will  not,  in  general,  exonerate  the 
personal  estate,  yet  the  real  estate  may  be  so  i^to- 
priated  to  the  payment  of  a  particular  debt  or  legacy, 
in  contradistinction  to  others,  as  to  show  a  clear  in- 
tention, that  it  shall  not  be  a  burthen  upon  any  other 
fund,  though  an  intention  to  exonerate  the  personal 
entate  is  not  in  any  other  way  expressed.  Thus 
where  a  man^  having  given  his  estate  generally  after 
pajrment  of  debts  and  funeral,  without  mentioning 
legacies,  afterwards  gave  four  legacies  to  each  of  his 
four  sisters,  adding,  '^  all  which  legacies  I  mean 
shall  be  paid  out  of  my  freehold  estate  in  N.,"  and 
gave  a  power  to  mortgage  and  charge  the  estate  for 
payment  of  that  money :  Lord  Hardwicke  said,  this 
was  not  within  the  common  rule,  not  being  a  com- 
mon charge  on  the  real  estate  in  aid  of  the  personal, 
but  an  express  incumbrance  on  that  estate;  an 
express  gift  of  the  legacy  out  of  the  real  estate, 
which  whenever  done,  the  real  must  bear  that  bur- 
then, and  the  personal  was  not  applicable  in  aid.^ 
And  where  a  man  by  will  created  a  term  in  trust  to 
raise  certain  sums  as  portions  for  his  children,  and 


*  Burton  p.Knowlton,  3  Ves.  107;  Cox,  2  Bq.  Afo.  549.  Ward  «.  Lord 
and  tee  Sear  v.  Aihwell,  3  Swanst.  Dudley,  2  Bro.  316.  1  Gojc»  438. 
411,  N.  Walker  v.  Pink,  dtad  1   Oox,  5. 

^  See  .4  Ves.  ^3.    5  Ves.  646.  Male  v.  Cox,  3  Bro*  382.    Spnrw^ 

1  B.  &  B.  317.  9.  Glynn,  9  Ves.  483/    €0ttiM  v. 

*  Amealmry  e.  Brown,  1  Vei.  482 ;  Steele,  1  Swanat.  24.  Nod  9.  Lord 
and  aee  Anon.  2  Tfwax.  22.    Ward  Henley,  7  PH.  241. 

tr.  Lam,  ft.  Cb.  182.     Wlnley  v. 
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gave  the  residue  of  his  personal  estate,  his  debts, 
legacies,  and  funeral  expenses  bein^  first  paid  and 
discharged,  to  his  executors,  in  trust  for  his  grandson, 
to  accumulate  till  twenty-one :  it  was  held  that  the 
portions,  not  being  classed  among  the  debts  and  lega- 
cies, must  be  raised  out  of  the  real  estate/  So  also 
where  W.  H.  devised  his  lands  in  trust  to  sell  and 
tipply  the  money  in  the  first  place  to  discharge  a 
sum  due  on  mortgage,  and  in  the  next  place  to  raise 
2060/.  which  he  gave  to  his  two  daughters ;  and  as 
to  the  residue  of  the  estates  as  should  be  left  unsold 
to  his  wife  for  life,  remainder  to  his  daughters ;  and 
then  bequeathe^  all  the  rest  and  residue  of  his  per- 
sonal estate,  after  payment  of  all  his  just  debts,  lega- 
cies, and  funeral  expenses,  to  his  wife :  Sir  W.  Grant 
said,  th^t  as  to  the  legacy  of  2D00/.  he  could  not 
consider  il  as  a  general  legacy,  nor  conceive  the  per- 
sonal estate,  in  any  degree  charged  with  it:  for  it 
was  given  only  as  a  part  of  the  produce  of  the  real 
estate  ;^  and  that  as  to  the  mortgage  debt  the  will 
upon  the  whole  showed  an  intention  that.it  shoqld 
be  a  burthen  upon  the  real  estate,  a|id  not. a  debt  as 
to  the  personal/  But  the  personalty  has  bpjen.held 
liable  to  make  up  the  deficiency  of  the  real  estate  so 
appropriated/  /  ...  ^ 

liOrd  Alvanley  observed  that  the  circumstance, 
that  the  trustees  of  the  real. estate  were  not  the  exe- 
cutors, afibrded  a  strong  inference  as  to  the  real  in- 
testian ;  and  was  always  favourable  to  the  exemption 
of  the  personal  (sstate^^iand  so  on  the  contrary  it 
haft  been  considered,' generally  speaking,  that  where 
the  trustees  were"  the  executors,  that  oircumstapce 
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afforded  an  argument  against  the  intention  to  exempt 
it/    Again,  some  judges  have  considered  a  direction 
that  the  funeral  expenses  should  be  paid  out  of  the 
real  estate  a  strong  circumstance  to  exonerate  the 
personal ;  for  that  it  was  not  reasonable  to  suppose 
the  testator  could  have  meant  to  exempt  it  from  that, 
which  is  the  primary  charge  upon  it,  and  yet  leave  it 
subject,  in  all  other  respects,  to  the  natural  course  of 
law ;  while  others  have  professed  not  to  see  much  in 
that  argument,  and  that  the  circumstance  goes  no 
further  in  meaning  than  it  does  in  words,  to  create  a 
fund  for  one  particular  class  of  expenditure.*"    The 
legatee'  6f  the  personal  estate  being  devisee  for  life 
of  the  real,  has  in  many  ca^es  been  urged  against 
the  exemption  of  the  personal  estate,  from  the  in- 
ference it  affords  of  an  intention  to  preserve  the  real 
estate.*"    Thus  where  a  man  bequeathed  all  his  per- 
sonal estate  to  his  daughter,  then  an  infant,  making 
her  executrix ;  and  devised  all  his  lands  in  trust  to 
pay  his  debts  and  legacies ;  and  gture  the  surplus  of 
his  lands,  after  payment  of  his  debts,  to  his  daughter 
in  tail :  the  Lord  Chancellor  held  that  the  personal 
estate  should  first  be  applied,  saying,  what  he  chiefly 
grounded  his  opinion  upon  was,  that  the  same  per- 
son was  devisee  of 'the  personal,  and  also  devisee  of 
the  surplus  of  the  real  estate  in  tail ;  and  he  could 
not  think  it  was  the  intention  of  the  testator  to 
exempt  his  personal  estate  from  his  debts,  for  no 
other  reason,  but  that  his  daughter  might  dispose 
thereof  by  her  will  under  her  age  of  twenty-one,  on 
purpose  to  leave  the  real  estate  of  the  testator,  and 


•  19  Ves.  527.    1  Mer.  232.        ^  1  Mer.  217;  ana  see  3  Ves.  106.   €id.  £70. 

«  19  Ves.  632. 
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which  was  settled  on  herself  in  tail^  the  more  incum- 
bered.* 

In  a  case  in  which  a  man  devised  his  estates  to 
be  sold  by  his  executrixes  for  the  payment  of  his 
debts  and  legacies,  and  afterwards  re-executed  his 
willy  and  added  a  bequest  to  his  executrixes  of  all 
his  personal  estate  not  before  devised :  Lord  Hard^ 
wicke  thought  that  if  the  bequest  had  been  originally 
inserted  it  would  have  been  a  strong  case  for  exemp- 
tion, but  that  the  re-execution  made  it  insurmount* 
able ;  for  unless  it  was  construed  to  be  the  testator's 
intention  to  exempt  his  personal  estate  in  favor  of 
his  executrixes,  the  words  were  fruitless  and  vain, 
and  did  no  more  in  their  favour  than  the  will,  as  it 
originally  stood,  would  have  done  before ;  and  there- 
fore the  words  could  have  no  other  signification  than 
to  exempt  his  personal  estate.^  Lord  Thurlow,  it 
must  be  added,  did  not  approve  of  this  reasoning  of 
Lord  Hardwicke."" 

Some  few  cases  may  be  here  noticed  that  have 
been  decided  upon  their  own  circumstances.  Where 
a  man  devised  his  lands  to  trustees  to  be  sold  for 
payment  of  his  debts  and  L^acies,  and  devised  all 
the  residue  of  his  personal  estate  to  his  wife,  and 
gave  her  also  600/.  out  of  the  money  to  be  raised  by 
sale  of  the  trust  estate,  and  made  her  executrix : 
Lord  Harcourt  said,  that  as  the  testator  had  given 
his  wife  600/.  out  of  the  real. estate,  he  did  not  think 
the  residue  of  the  personal  sufficient  for  her,  and 
there  was  the  strongest  presumption  imaginable  of 


•  Haslcwood  v.  Pope,  3  P.W.  322 ;  *  Walker  v.  Jackson,  2  Atk.  624. 

and  tee  Dolman  v.  Smith,  2  Ver.  740.  1  Wib.  24. 

Pr.  Ch.  466.    1  Dick.  26.    Gilb.  Eq.  <^  See  19  Yes.  620. 
R.  12S. 
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his  intent,  that  she  should  have  that  residue/  And 
where  a  man  by  his  will  devised  his  lands  to  trustees 
in  trust  to  sell,  and  apply  the  produce  in  the  first 
place  in  discharge  of  his  debts  and  legacies,  and 
after  payment  thereof,  then  as  to  the  residue,  one 
moiety  to  his  daughter  A.,  and  the  other  for  the 
benefit  of  the  children  of  another  daughter;  but  if 
the  children  should  die  under  twenty-four,  then  such 
moiety  to  sink  into  and  be  deemed  part  of  the  residue 
of  his  personal  estate^  and  be  paid  and  applied  in 
such  manner  as  that  was  thereinafter  given;  and 
directed  that  the  rents  till  such  sale  should  be  ap- 
plied to  the  use  of  his  daughter  A. :  Lord  Kenyon 
thought  the  direction  that  the  residue  of  the  purchase 
money  was  to  be  added  to  the  testator's  other  per- 
sonal estate  was  incompatible  with  the  idea  that  the 
personal  estate  should  be  applied  in  the  first  in- 
stance, and  amply  sufficient  to  show  it  was  not  so 
intended.^ 

Again  where  a  man  devised  his  lands  to  his  wife 
for  life,  chargeable  with  the  payment  of  two  an- 
nuities, and  with  a  legacy  of  1000/.,  and  gave  her  a 
power  to  raise,  by  mortgage  or  sale  of  any  part  of  the 
inheritance,  such  a  sum  as  would  be  sufficient  to  dis- 
charge his  debts ;  and  then,  reciting  the  desire  he  had 
to  perpetuate  his  name  and  estate,  devised  all  his 
real  estate  (after  his  vnfe's  death)  to  A.  for  life,  &c. ; 
and  gave  his  wife  all  his  personal  estate,  and  made 
her  sole  executrix :  it  was  decreed  that  the  charge  of 
the  debts  should  be  entirely  on  the  real  estate,  and 

•  Wuse  V,  Whit^M,  8  Yin.  Ab.  Bro.  60.  Belt's  ed.  Lord  Redesdale 

437 ;  and  see  Waring  v. Ward,  5  Yes.  however  teems  to  consider  this  ctse 

670.  as  anomalous  i   see  M'Qeland  v. 

'  ^  Webb  V.  Jones,  1  Cox,  245.    2  Shaw,  2  Sch.  &  Lef.  538. 
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the  wife  have  the  personal  to  her  own  use/  And 
where  J.  P.  gave  one  third  of  all  his  estate  whatso- 
ever to  his  wife,  and  devised  to  his  son  and  his  heirs 
two  thirds  of  all  his  real  and  personal  estate,  npon 
condition  to  pay  his  debts :  the  judges  were  unani- 
mous in  opinion,  t^at  the  wife  should  have  her 
third  of  the  personal  estate  not  liable  to  the  d^bts.^ 

Such  then  being  the  contradictory  nature  of  the 
decisions  and  opinions  on  this  subject,  we  may 
adopt  the  words  of  a  late  writer,''  that  it  is  difficult 
to  say  what  will  amount  to  eai  exemption  of  the  per- 
sonal estate,  unless  a  case  resemble  any  of  those ..  * 
already  decided,  or  unless  the  personal  estate  is  *«^ 
expressly  exempted  by  the  testator.  It  may  be 
added  however  in  conclusion,  that  where  a  man  has 
exempted  his  personal  estate  for  the  benefit  of  the 
particular  legatee,  and  not  for  the  benefit  of  the 
estate  generally,  if  that  bequest  fails  by  the  death  of 
the  legatee,  the  benefit  of  the  exemption  fails  also : 
and  can  not  be  set  up  by  any  one  else  against  the 
persons,  to  whom  the  real  estate  would  come  subject 
to  the  disposition  in  favour  of  that  legatee,  if  he  had 
lived,"* 


IV.  It  has  been  a  constant  rule  in  equity  (and 
Lord  Hardwicke  thought  there  was  not  a  more  useful 
power  in  the  Court)  that  a  claimant,  having  two  funds 
to  resort  to  for  his  demand,  shall  not  by  bis  election 


•  Stapleton  ».  Colvile,  For.  202.  ^  Chester  v.  Painter,  2  P.  W.  335. 

2  Eq.  Ab.  372.    Neither  has  this  <  Prest.  Leg.  45. 

case  been  approved  of,  see  3  Ves.  *  Waring  n.  Ward,  6  Ves.  670. 

up.  LordThurlow  said  there  never  Hale  v.  Cox,  3  Bro.  322.    Noel  v. 

was  a  stronger  case  against  charging  Ld.  Henley,  7  Pn,  241. 
the  real  estate  $  1  Bro.  466. 
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disappoint  a  party  baring  only  one ;  but  equity, 
to  satisfy  both,  will  throw  him,  who  has  two  funds, 
upon  that  which  can  be  affected  by  him  only ;  to  the 
intent  that  the  only  fund,  to  which  the  other  has 
access,  may  remain  tleM  to  him/  Thus  in  an  early 
reporter  it  is  said  to  be  a  common  case  among  cre- 
ditors, that  where  there  are  not  sufficient  assets,  such 
creditors  as  have  real  securities  shall  hare  their  debts 
out  of  the  real  estate,  or  otherwise  the  creditors  by 
simple  contract  shall  hare  the  benefit  of  their  securi* 
ties,  pro  tanto,  to  come  upon  the  land.^ 

The  bounty  of  the  testator  enables  a  legatee,  as 
f  -^  1^^'  well  as  a  creditor,  to  call  for  this  species  of  marshal- 
ling ;  that  if  the  creditors,  having  a  right  to  go  to  the 
real  estate  descended,  will  go  to  the  personal  estate, 
their  choice  shall  not  determine,  whether  the  legatees 
shall  be  paid  or  not.''  Hence  a  legatee,  whether 
specific  or  pecuniary,  where  the  real  estate  is  liable 
to  pay  debts,  is  entitled,  on  the  creditors  exhausting 
the  personal  assets,  to  stand  in  their  place,  and  be 
paid  out  of  the  land  the  amount  of  the  personal 
estate  so  exhausted."^  Or  if  some  of  the  legatees 
have  their  legacies  charged -on  the  real  and  personal 
estate,  and  others  on  the  personal  only,  the  former 
must  take  their  satisfaction  out  of  the  real  estate,  and 
shall  not  come  upon  the  personal/ 

>  8  Ves.  395.    2  Atk.  436.  446.  2  id;  78.    HMlewood  v.  Pope,  3  id. 

Povye'sCase,  2  Freem.51.  Sa|(itary  322.     Lutkins  v.  Lei^h,  For.  53. 

r.  Hyde,   1   Ver.  455.    Wilton  r.  Hanby  v.  Robarts,  Ambl.  127.  Bow- 

Fieldin|(,  2  id.  763.  aman   v.   Reeve,    Prec.    Ch.    577- 

^  2  Freem.  265.  Fenhoulhet  r.  PMaavaiit,   1  Dick. 

'  8  Ves.  396.  253.    NorriB  v.  Norris,  2  id.  642. 

'  Anon.  2  Ch.  €a.  4.    Culpepper  Lowthian  r.  Hassel,  id«  737*    liucy 

V.  Aston,  id.  1 15.    Knig*!!!  v.  Gay,  v.  Gardener,  Bunb.  137* 

cited  2  Ver.  182.  Tipping  ^.Tipping,  •  Colchester  r.  Ld.  Stamford,  2 

1  P.  W.  729.    Burton  r.  Pierpoint,  Freem.  134.    Grise  v.  Goodwin,  id. 
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When  however  the  real  estate  is  devised  away, 
the  right  of  a  legatee  differs  from  that  of  a  creditor. 
The  devisee  has  an  equal  claim  as  an  object  of  the* 
testator's  bounty  to  have  his  estate,  as  the  legatee  to 
have  his  legacy;  and  there  can  be  no  reason  for 
favouring  the  latter  at  the  expense  of  the  former.  If 
therefore  a  man  devises  his  real  estate,  and  gives  ge- 
neral pecuniary  legacies  not  charged  on  that  real 
estate,  and  dies  leaving  specialty  debts,  and  the 
specialty  creditors  exhaust  the  personal  estate ;  the 
legatees  shall  not  stand  in  their  place,  and  come  upon 
realty/  But  if,  though  specifically  devised,  the  land 
is  made  subject  to  all  debts,  that  distinguishes  the 
case;  for  there  is  a  double  fund;  and  the  creditor 
shall  not  disappoint  the  legatee.^  It  is  the  same 
also,  where,  instead  of  the  case  of  a  mere  specialty 
creditor,  the  land  specifically  devised  is  subject  to  a 
mortgage  by  the  testator:  there  he  shall  not  disappoint 
the  legatee."" 

A  wife  in  regard  to  her  paraphernalia  is  entitled 
to  stand  in  the  place  of  a  specialty  creditor  against 
assets  descended."^  Bona  paraphernalia,  it  has  been 
held,  are  not  devisable  by  the  husband  from  the  wife,* 
who  as  to  these  has  been  looked  upon  in  the  nature 

264.    Masters  t*.  Masters,  1  P.W.  Webster  t^.  Alsop,  id.  351.  N. 

421.  Blijfh  V.  E.  Damley,  2  id.  620.  •  8  Yes.  397.    Lutkins  v.  Leigh, 

Hanby  p.  Roberts,  Ambl.  127.     1  For.  53.    Forrester  r.  Ld.  Leigh, 

Dick.  104.    Norman  v.  Morrell,  4  Ambl.  171. 

Ves.  769.  *  Tipping  ©.Tipping,  1  P.W.  729. 

•  Ambl.  129.  1  Dick.  105.  Heme  Probert  v.  Clifford,  2  id,  544.  N.    1 

V.  Meyrick,  1  P.W.  201.    2  Salk.  Atk.  440.  AmbL  6.  Snelson  v.  Cor- 

416.    Clifton  V.  Burt,  1  P.  W.  678.  bet,  3  Atk.  369, 

Pr.  Cb.  540.    Haslewood  r.  Pope,  *  Northey  v,  Northey,  2  Atk.  77- 

3  P.  W.  322.    Keeling  v.  Brown,  5  Seymore  v.Tresilian,  3  id.  358.  But 

Ves.  359.  query  as  to  jewels,  see  Com.  Dig. 

^  8  Ves.  397.    Foster  v.  Cook,  3  Bar.  and  Fern.    F.  3.     1  Atk.  441. 

Bro.  347.    Bradford  v,  Foley,  and  Nels.  179. 
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of  a  creditor,'  and  as  having  a  right  to  be  reimbursed 
to  their  value  out  df  the  real  estate,  if  charged  vntfa 
debts.*' 

If  the  real  estate  is  devised  to  the  heir  in  tail,  the 
assets  will  not  be  marshalled  for  legatees  i""  nor  will 
they,  it  has  been  thought,  if  the  estate  be  devised  to 
him  in  fee ;  for  though  he  takes  by  descent,  yet  the 
devise  is  sufficient  to  manifest  the  intention  of  the 
testator  that  the  heir  should  have  the  land  as  much  as 
the  legatees  their  legacies."^ 

'*  It  has  been  doubted  whether  the  lien,  which 
-^^-'^^^  equity  gives  the  vendor  of  an  estate  for  his  purchase 
money,  is  sucli  a  charge  as  to  entitle  third  persons  to 
call  for  a  marshalling  of  the  assets ;  so  that  if  the 
vendee  die,  and  the  purchase  money"  is  afterwards 
paid  out  of  his  personal  estate,  his  legatees  can  stand 
in  the  place  of  tbe  vendor  against  the  estate.  Lord 
Hardwicke  is  reported  to  have  said  that  this  equity 
would  not  extend  to  a  third  person ;  that  it  was  con- 
fined to  vendor  and  vendee ;  and  if  the  vendor  should 
exhaust  the  personal  assets  of  the  purchaser,  a  legatee 
would  not  be  entitled  to  stand  in  the  vendor's  place, 
and  to  come  upon  the  purchased  estate.*  But  Lord 
Eldon  observed,  that  the  lien  of  the  vendor  was  in 
equity  very  like  a  chaise ;  and  the  cases  of  marshal- 
ling seemed, to  have  gone  this  length;  that  where 
there  was  a  charge  upon  an  estate  descended,   a 

-  1  P.W.  730.    2  Atk.  78.    3  id.  1  Ed.  458.    Ambl.  383 ;  on  which 

369,  395.  Bee  the  note  to  Doe  r.  llmins,  1  B. 

^  Probert  ft.  Clifford,  ante  359.  and  A.  542. 

Indedon  0.  Northcote,  3  Atk.  430.  •  PoUexfen  tr.  Moore,  3  Atk.  272; 

Boynton  v.  Parkhunt,  1  Bro.  576.  and  see  Coppin  v.  Coppin,  2  P.W. 

1  Cox,  106.  291;  and  Mr.  Sudden's  ob»er?ationii 
'  Heme  r.  Meyrick,  1  P.W.  201.  on  these  cases.    Vend,  and  Porch. 

2  8alk.  416.  Chap.  12.  2. 
*  3  P.W.  367.  N.A.  Scott  p.  Scott, 
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legatee  should  stand  in  the  place  of  the  person 
having  that  charge,  resorting  to  the  personal  estate/ 
Sir  W.,  Grant  also  held  that  creditors  were  entitled 
to  avail  themselves  of  this  charge  upon  the  general 
principle  of  marshalling;''  and  Lord  Eldon  subse- 
qnently  again  observed,  alluding  to  the  case  before 
Lord  Hardwicke,  that  if  the  meaning  vras,  that  he 
(Lord  Hardwicke)  would  follow  the  case  of  Coppin 
V.  Coppin/  and  that  if  the  vendor  exhausted  the 
personal  ai^sets,  the  legatee  of  the  purchaser  should 
not  come  upon  the  estate,  there  was  gi*eat  difficulty 
in  applying  the  principle;  as  it  would  then  be  in 
the  power  of  the  vendor  to  administer  the  assets 
as  he  pleased;  having  a  lien  upon  the  real  estate 
to  exhaust  the  personal  assets,  and  disappoint  all 
the  creditors;  who,  if  he  had  resorted  to  his  lien, 
would  have  been  satisfied  ;  and  in  that  respect,  with 
reference  to  the  principle,  the  case  was  anomalous/ 
Where  also  a  man,  after  reciting  by  his  will  that  he 
had  contracted  for  the  purchase  of  an  estate,  directed 
his  executors  to  pay  the  purchase-money,  and  devised 
the  estate  to  his  natural  son,  and  gave  several  lega- 
cies ;  and  the  personal  estate  was  about  sufficient  to 
pay  either  the  purchase-money,  or  the  legacies,  but 
not  both :  the  Master  of  the  Rolls  held  it  to  be  a 
case  for  a  rateable  contribution  between  the  devisee 
and  the  legatees/ 

When  the  real  estate  is  charged  in  aid  of  the  per- ' 
sonal  for  the  payment  of  legacies,  and  a  legacy  is 
given  payable  at  a  future  time,  the  Court  will  not 
marshal  the  assets  so  as  to  turn  such  legacy  upon 

•  6  Vc8.  483,  484.  *  15  Vca.  346. 

^  Trimmer  r.  Bayne,  9  Yes.  209.  ••  Headley  v,  Readhead,  Coop.  60. 

'  Ante  360,  N.  e. 


362 


OF   ASSETS. 


t;he  personal  estate^  in  which  case  it  woiild  be  vested 
and  transmissible;^  while,  as  against  the  real  estate, 
it  would  sink  by  the  death  of  the  legatee  before  the 
time  of  payment.^  Lord  Hardwicke  in  one  case 
appears  to  have  thought  differently;*  but  Lord 
Loughborough  said  the  point  was  of  little  moment 
in  that  case,  and  he  would  not  follow  it  to  introduce 
a  new  rule  as  to  marshalling,  and  charge  the  real 
estate  indirectly/         / 

It  seems  also  now  to  be  settled,  notwithstanding 
several  former  opinions  to  the  contrary,*  that  assets 
will  not  be  marshalled  or  arranged  in  favour  of  a 
charity.  If  a  legacy  to  a  charity  is  charged  upon 
land  it  has  been  justly  said,  that  to  marshal  the  assets 
would  be  to  support  a  legacy  contrary  to  law,  and  to 
evade  the  statute  of  mortmain :  ^  or  where  the  charity 
is  only  residuary  legatee,  there  can  be  no  reason  for 
the  Court  doing  for  it  what  it  would  not  do  for  any 
one  else.'  But  that  in  th^  case  of  a  mere  personal 
bequest  a  charity  shall  not  be  entitled  to  the  same 
equity  as  any  other  legatee,  seems  to  be  going  a  great 
way.  Accordingly  where  Lord  M.  by  his  will  charged 
his  real  estate  with  the  payment  of  his  debts  and 


«  Vld.  ante  172. 

^  Prowse  r.  Abingdon,  1  Atk.  482. 
Ord  V.  Ord,  2  Dick.  439. 

«  Reynish  r.  Martin,  3  Atk.  330. 
1  Wils.  130 ;  and  see  Keily  v.  Monck, 
3  Ridg.  P.  C.  261, 

*  Pearce  r.  Loman,  3  Ves.  135. 

•  See  Att.  Gen.  r.  Ld.  Weymouth, 
Ambl.  25.  Att.  Oen.  v.  Graves,  id. 
158.  1  Coll.  Jur.  451.  Att.  Gen. 
9.  Tomkins,  Ambl.  216.  Dahon  v. 
James,  cited  2  Dick.  476.  Att.  Gen. 
0.  Caldvell,  Ambl.  635.  Negus  v. 
Coulter,  1  Dick.  326.    Att.  Gen.  v. 


Martin,  cited  3  Bro.  377-  I%k.  mi 
Mortmun,  95, 

^  See  Mogg  v,  Hodges,  2  Ves.  52. 
1  CoU.  Jur.  442.  Waller  v.  Chllds, 
Ambl.  524.  Foster  o.Bladgen,  id. 
704.  HiUyardr.Taylor,  id.  713.  2 
Dick.  475.  Foy  tr.  Foy,  1  Cox,  163. 
Makebam  v.  Hooper,  4  Bro.  152. 

*  See  Arnold  v.  Chapman,  1  Ves. 
108.  Att.Gen.i7.Tyndall,2Ed.  207. 
Att.  Gen.  v.  £.  Winchelsea,  3  Bro. 
374.  Att.  Gen.  o.  Martin,  id.  377, 
cited.  Att.  Gen.  «.  Hurst,  2  Cox, 
364.  \ 
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legacies,  except  three  legacies  given  for  charitable 
purposes,  which  three  legacies  he  directed  to  be  paid 
out  of  his  personal  estate :  Lord  Northington  decreed 
the  charity  legacies  to  stknd  in  the  place  of  the  spe- 
cialty creditors,  for  what  they  should  exhanst  of  the 
personal  estate/  However  in  a  case  before  Lord 
Kenyon,  in  which  the  question  was,  whether  the 
Court  would  marshal  or  make  any  arrangement  of 
assets,  so  as  to  assist  charitable  legacies :  his  Lord- 
ship said,  that  whatever,  difference  of  opinion  there 
might  have  formerly  been  upon  the  subject,  he  con- 
sidered it  to  have  been  the  established  law  of  the 
Court  from  Lord  Northington's  time,  not  to  marshal 
or  arrange  assets  in  favour  of  a  charity.'' 


Section  V. 
Of  the  Executor^*  Asuni. 

All  the  personal  estate  of  a  testator  devolves 
upon  the  executor  as  a  trustee :  he  alone  has  a  title 
in  law  to  every  thing  bequeathed,  and  nothing  passes 
to  a  legatee  without  his  assent.'  If  a  legatee  take 
possession  of  the  thing  devised  without  such  assent, 
the  executor  may  have  an  action  against  him;"*  or  if 
he  enters  into  ar  term  he  may  be  considered  as  a  dis* 
seisor.*  Neither  can  he. retain  possession  of  a  chattel 
bequeathed  to  him,  which  happens  to  be  in  his  pos- 
session at  the  testator's  death,  notwithstanding  the 


•  Alt.  Gen.  v.  Lord  Mountmorris,  *  Plow.  28L    CounteBs  of  Rut* 

1  Dick.  379.  land  v.  Countess  of  Ruaand,  Gro. 

«>  Ridges  If.  Morrison,  1  Cox,  180.  Eliz.  377.    Contra  KeUw.  128.  as  to 

«  Co.  lit.  111.  a.     Touch.  455.  things  that  can  be  identified. 

459     1  P.W.  554.    Bac.  Ab.  Leg.  L.  '  Owen,  56. 
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testator  himsdf  has  appointed  that  he  may  take  it 
without  assent.*  And  if  a  testator  by  will  release  a 
debt  due  to  him,  it  is  said  to  be  the  better  opinion, 
that  the  assent  of  the  executor  is  necessary  to  give 
effect  to  the  bequest.*"  Hence  also  if  stock  is  speci- 
fically bequeathed,  and  the  executors  bring  an  action 
against  the  Bank  for  refusing  to  transfer  it  to  them, 
an  injunction  will  not  be  granted ;  for  they  have  the 
legal  title,  beyond  which  the  Bank  can  not  look.""  ^ 

This  matter  of  assent  is  only  a  perfecting  act  for 
the  security  of  the  executor ;  for  it  is  the  will  of  the 
'^^estator  which  gives  the  interest  to  the  legatee ;  and 
.^^^that  interest  is  such  as  that  in  case  of  his   death 
JL  '^-•^v'^iL  before  assent  it  will  go  to  his  representatives-/  or  in 
//:-'^^>^^'''  case  of  his  outlawry  will  be  subject  to  forfeiture.* 

The  law  therefore  does  not  require  any  exact  form  in 
which  the  executor's  assent  is  to  be  made,  and  any 
•expression  which  shows  his  concurrence  or  agree- 
ment to  the  thing  will  suffice.  It  is  like  the  attorn- 
ment of  a  tenant  to  the  grant  of  a  reversion,  and 
therefore  a  small  matter  will  amount  to  an  assent. 
Thus  if  an  executor  says  to  the  legatee,  I  wish  you 
joy  of  the  thing  devised  to  you ;  or  I  am  content,  or 
intend  that  you  have  it  according  to  the  will ;  or  if 
one  offers  the  executor  money,  or  seems  willing  to 
purchase  the  thing  bequeathed,  and  the  executor 
directs  him  to  the  legatee ;  or  if  the  executor  himself 


"  Com.  Dig.  Admon.  C.  5. 

k  Toll.  Ex.  308. 

•  Bank  of  England  v.  Mofiat,  *6 
Bro.  260.  Bank  of  England  v.  Par- 
song,  6  Yes.  666.  Bank  of  England 
o.  Lonn,  15  Ves.  669.  Lord  Thur- 
low  thought  that  the  executor's  as- 
sent was  not  necessary  to  a  specific 


bequest  of  stock.  Pearson  0.  Bank 
of  England,  2  Cox,  175.  But  he 
seems  afterwards  to  have  altered  his 
opinion;  see  5  Ves.  668.  N. 

*  OC  Ex.  28. 

•  Toll.  Ex.  308,  citing  Off.  Ex. 
29 ;  but  in  whidi  the  point  is  intro- 
duced with  a  query. 
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offers  the  legatee  money  for  it,  or  requests  him  to 
dispose  of  it,  or  takes  a  grAnt  or  lease  from  him,  or 
offers  to  deliver  up  possession  to  the  legatee ;  or 
makes  a  lease  reserving  rent  to  himself  in  trust  for 
the  legatee;  these  and  the  like  acts  amount  to  an 
assent/ 

When  any  chattel,  real  or  personal,  is  given  to  an, 
executor  by  the  will,  he  has  an  election  to  have  and 
take  it  in.  the  one  right  or  the  other ;  as  executor  or 
as  legatee ;  and  it  is  said  he  shall  take  it  as  executor 
till  his  election  to  have  it  as  legatee.^  It  seems  clear 
however  that  if  the  executor  is  devisee  for  life  of  a 
term,  and  enters  generally,  he  shall  have  it  as  exe- 
cutor, which  is  his  first  and  general  authority,  and 
not  as  legatee  without  claim  or  demonstration  of  his 
election,  although  the  testator  were  not  indebted  to 
any.""  But  if  he  says  he  will  take  the  thing  be- 
queathed according  to  the  will,  or  that  the  remain- 
der-man  is  to  have  the  estate  after  him,  it  will  be  a 
sufficient  assent,  and  election  to  take  as  legatee/  So 
if  an  executor  devisee  of  a  term,  reciting  he  has  it  by 
devise,  grants  it  over ;  or  if  he  take  the  profits  of  it 
to  his  own  use;  or  exclude  a  co-executor  from  a 
joint  occupancy  with  him ;  or  if  he  repair,  the  tene- 
ments devised  at  his  own  expense;*  or  if  he  perform 
a  condition  annexed  to  the  devise  to  him,  as  to  pay 

•  Smnb.  P.  1.  S.  7-    Off.  Ex.  226.  Ab.  Leg.  L.   Portman  v.WiUis,  Gro. 

Touch.  456.    Com.  Dig.  Adm.  C.  6.  Eliz.  386  s  but  see  2  P.W.  531.  Mo. 

Bac.  Ab.  Leg.  L.    Doe  v.  Guy,  3  352. 

East,  120.   Noel  t^.  Robinson,  1  Ver.  •  10  Rep.  47.  2  P.W.  531.    ILeT. 

90. 453. 460.    2  Ch.  Ca.  145.    2  Ch.  25.  7Taiint.  221.  Young  v.  Holmes, 

Rep.  248.    2  Vent.  358.  1  Ikn.  70. 

^  Off.  Ex.  27. 224.    Godolph.  461.  *  Garrett  v.  Liater,  1  Lev.  25. 

Plow.  543.   Touch.  454.    Com.  Dig.  *  Com.  Dig.  Admon.  G.  6. 
Admon.  G.  5.  Suinb.  P.  2.  S. 9.  Bac. 
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a  Sam  of  moftey,*  or  to  educate  the  .testator's  aon;^ 
these  acts  indicate  an  assent  to  the  bequei^. 

Bot  if  an  executor  enter  into  a  term  deyised  to 
him,  and  do  not  prove  the  will;  or  if  he  only  say 
that  the  testator  left  all  to  him ;""  or  if  one  of  several 
executors  enter  an4  grant  a  lease  in  his  own  name/ 
it  will  not  amount  to  an  assent. 

An  assent  to  the  first  devisee  enures  to  those  in 
remainder;*  and  an  assent  to  an  estate  in  remainder 
is  an  assent  to  a  present  estate/  So  an  assent  to  a 
devise  of  a  chattel  lease  is  an  assent  to  the  devise  of 
a  rent  out  of  it,  or  to  a  condition  or  contingency 
annexed ;  and  an  assent  to  take  part  as  a  residuary 
legatee  an  assent  to  take  the  whole  residue  as  such.' 
But  an  assent  to  a  rent  out  of  a  term  seems  not  an 
assent  to  a  bequest  of  the  term  itself.^ 

If  there  are  several  executors  an  assent  by  one  is 
sufficient;  and  if  a  legacy  therefore  be  given  to  all 
the'  executors  generally,  any  one  may  take  his  own 
share  by  his  own  assent/ 

A  married  woman  can  not  assent  to  a  legacy,  but 
the  absent  of  her  husband  is  sufficient ;  and  he  may 
elect  for  her  to  take  as  legatee.^  Probates  are  not 
now.  to  be  granted  to  infants;^  and  an  executor 
during  minority  can  not  assent  to  any  legacy  or  dis- 


•  Com.  Dig.  Admon.  0. 6.    Plow.  Elkington,  id.  516. 

544.   Young  o.  Holmes,  1  Stra.  70.  '  Com.  Dig.  Admon.  C.  6. 

^  Paramour  v.Yardley,  Plow.  539.  r  Ibid. 

«  Com.  Dig.  Admon.  C.  7 ;  but  **  3  Bolatr.  122. 

see  Off.  Ex.  226.  '  Off.  Ex.  225.  Touch.  455.  Com. 

•  Doe  9.  Storges,  7  Taunt.  217.  Dig.  Admon.  C.  8.    Townson  o.Tks- 

•  10  Rep.  47.    Touch.  456,  457.  kell,  3  B.  &  A.  40. 

Com.  Dig.  AduMMi.  C.  6.    Bac.  Ab.  ^  Com.  Dig.  Admon.  C.  8.    Off. 

Leg.  L.    3  P.W.'12.    Paramour  v.  Ex.  225. 

Yardley,  Plow.  539.     Weleden  v,  1  38  Geo.  HI.  8/.  6. 
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pose  of  a  tenn  devised  unless  there  be  assets  to  pay 
debts/ 

An  executor  may  assent  before  probate,^  and  if 
he  die  the  assent  continues  good/  The  assent,  it  has 
been  thought,  when  given,  relates  back  to  the  death 
of  the  testator,  and  that  the  previous  grant  therefore 
of  the  legatee  is  confirmed  by  it/ 

As  an  assent  is  but  a  perfecting  act  it  can  not, 
after  it  is  once  given,  be  revoked;*  and  if  given 
upon  a  condition  subsequent,  the  condition  is  void/ 
It  has  indeed  been  said  that  it  can  not  be  given  on  a 
condition,  or  on  any  limitation  or  restriction  what- 
soever ;  for  that  after  the  assent  the  legatee  is  in  by 
the  devise/  Yet  it  has  also  been  laid  down  that  an 
assent  may  be  upon  condition  precedent;  as  where 
the  executor  assents  to  the  devise  of  a  term,  if  the 
devisee  will  pay  the  rent  in  arrear  at  the  testator's 
death:  in  which  case,  if  the  consideration  be  not 
performed,  there  is  no  assent.^ 

If  an  executor  refuse  his  assent  without  cause, 
he  may  be  compelled  to  it  in  equity  or  in  the  eccle- 
siastical court/ 


*  Mnoe's  cas^,  5  Rep.  30.  2  And. 
132.    Doubted  €ro.  Eliz.  719. 

^  Bac.  Ab.  Leg.  L.  Com.  Dig. 
Admon.  B.  9.  C.  8.  1  Salk.  dOl. 
1  T.  R,  480, 

*  Anon.    2  Freem.  23. 

*  Off.  Ex.  249;  and  see  Plow. 
280,  281. 

*  Swinb.  P.  1.  S.  7.  OflF.  Ex.  227. 
Com.  Dig.  Admon.  C.  8    1  Ver.  460. 


r  Com  Dig.  Admon.  C.  8. 

f  Bac.  Ab.  Leg.  L.»  citing  Mardv, 
136.  Cro.  Jac.  614,  615.  2  Vent. 
360;  and  see  4  Rep.  28. 

^  Off.  Ex.  238.  ToU.  Ex.  310. 
Swinb.  P.  1.  S.  7. 

*  Com.  Dig.  Admon.  C.  8.  Bac. 
Ab.  Leg.  L.  Touch.  459.  1  P.W. 
287.  2  id.  631.  2  Ves.  18.  Off. 
Ex.  29. 
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^  ^^4j^r:z.^^  ^.  ^^.  - ^^  ^         Section  YI.  .  ;i 

^^iit^^s^ ^/f^jC^^  z^^^^-i^  Of  presumptive  Payment. 

Afteb  great  length  of  time,.a3  itfairty  years  for 
example,  without  demand,  a  legacy.wiU.be  presumed 
to  have  been  paid:'  for  although  it  is  ii<>t;  barred 
by  the  statute  of  limitatioaa,''  and  has  i  therefore 
been,  decreed  after  a  lapse  of  forty  years^''  yet .  this 
was  where. length  of  time  only,  and  not  aalkfac* 
tion,  was  insisted  on  by  the  executor.  Sir  T.  Clarke 
took  a  distinction  between  a  bequest,  of  a  •  mere 
legacy  and  an  annuity;  and  held  that  thoi^b  the 
doctrine  had  prevaUed  that  the; statute  would  jiot»  run 
as  to  the  former,  yet  it  would  not  hold  \9&'  to<:tk6 
latter:"^  but  Lord  Loughborough  thought' (the istatirte 
coold  not.be  pleaded  to  an  annuity/  >'    • 

Legacies  also  will  be  presumed  to*  have  beea 
satisfied  under  circumstances.  Thus  where  a  father 
had  as  executor  to  pay  a  legacy  to  his  daughter, -and 
he  advanced  a  larger  sum  on  her  marriage,  and  the 
legacy  was  not  demanded  during  his  life:  it  was 
held  to  be  satisfied,  Lord  Har4wicke  observing,  there 
are  few  cases  where  a  father  wiU  not  be  presumed  to 
have  paid  the  debt  he  owes  to  a  daughter,  when  in 
his  lifetime  he  gives  her  in  marriage  a  greater  sum 
than  he  owed  her/    But  the  presumption  of  a  legacy 


•  LewiB  0.  Lord  Teynham,  cited  2  •  Higgms  tf.  Crawfnrd,  2  Vet.  J. 

Vea,  J.  13.    Fothcrby  p.  Hartrid|fc,  571. 

2Ver.  21.    Jones  ».  Turberville,  2  f  Wood  p.  Briant,  2  Atk.  621. 

Vei.  J.  1 1.    4  Bro.  1 16.  Mackdowell  r.  Halfpenny,  2  Ver.484. 

^  Anon.  2  Freem.  22.  Seed  &.  Bradford*  i  Ves.  601.   Chave 

«  Parker  v.  Ash,  1  Ver.  266.  v.  Farrant,  IS  Ves.  8 ;   OTermUn^ 

'  Smallmaa  v.  Lord  Hamihon,  2  Chidley  v.  Lee,  Pr.  Gh.  288. 

Atk.  71. 
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being  satisfied  by  the  gift  of  a  larger  sum  to  the 
legatee  seems  confined  to  the  case  of  parent  and 
child :  for  where  100/.  was  bequeathed  to  the  exe« 
cutor  in  trust  for  A.,  and  the  executor  (his  great 
uncle)  expended  more  than  the  interest  of  the  legacy 
in  maintaining  and  educating  the  legatee,  and  paid 
one  hundred  guineas  with  him  as  an  apprentice  fee, 
and  left  him  also  by  bis  will*  2001. ;  and  the  legatee 
upon  bis  coming  of  age  gave  a  power  to  B.  to  receive 
all  legacies  left  to  him,  under  which  B.  received  the 
legacy  of  200/. ^  and  ten  years  afterwards  A.  claimed 
the  legacy  of  100/.:  it  was  with  great  reluctance 
decreed  to  him  by  the  Court.' 

Legatees  are  not  to  be  excluded,  like  creditors, 
by  not  claiming  within  the  time  limited  by  the  adver- 
tisements published  under  a  decree.*"  It  may  be 
added  also  that  a  legatee  has  been  held  not  to  be 
barred  by  his  having  been  subscribing  witness  to  a 
receipt  given  on  the  payment  of  the  legacy  to  an- 
other person.'' 


IJC 


Section  VII. 
0/  Abatement  and  Refunding. 

I.  It  was  once  held,  that  if  land  was  devised  to 
trustees  to  be  sold  for  payment  of  debts  and  lega- 
cies, that  they  should  be  paid  pari  passu,  and  the 
debts  have  no  preference,"*  unless  the  trustees  were 


•  Lee  f .  Brown,  4  Ves.  362 ;  and  *  Wolestoncroft  r.  Lod/(,  1  Ch. 

•ee  DftTMon  r.Goddard,  Oilb,  Eq.  Ca.S2.    3Ch.  Rep.  12.    Goslings. 

It  66.  Dbrncy,  1  Vcr.  482.    Andn.  2  id. 

^  Anon.  0  Pri.  210 133.    Herbert  v.  Herbert,  2  Freero. 

'  Holmes  ty.Custaoce,  12  Ve^  279.  270.    Powell'i  Ca.  Neli.  202. 
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also  exeeutors/  Bv^  this  doctrine,  which  it  was  said 
would  be  mf^king  a  maa  sin  in  his  grave,  has  been 
sinqe  exploded;  and  it  is  now  the  constant  deter* 
mination  that  creditors  sh^l.  be  preferred  before 
legatees,  when  there  is  not.  sufficient  for  both.** 

Yet  a  man  may  charge,  his  legacies  in  sach  a  way 
as  to  give  them  a  preference  over  debts.  Thus  where 
a  testator  by  his  will  directed  his  devisee  to  pay  out 
of  the^  premises  devised  the  sum  of  1000/.  to  tnistecp^ 
to  be  by  them  applied  as  the  residue  of  bis  personal 
estate  was  thereinafter  directed,  and  gave  tbeoa  also 
a  legacy  in  trust  for  A.  payable  out  of  the.premi^t 
and  bequeathed  the  residue  of  his  personal  estate^ 
after  his ,  debts,  legacies,  and  funeral  expenseft  were 
paid,  to  trustees  ip  trust  for  his  relations:  thes  l^^ 
Chaneellof  was  qf  opinion  that  the  1000/.,  utd;<^ 
legacy  to  A.  must  be  applied  according  to,  the  .fpr, 
f^pective  bequests  without  being  liable  to  the  claiin  |Q{jfi 
the  creditors.* 

We  have  already  seen  that  specific .  legatees  i  are 
entitled  to  the  things  bequeathed  them,  notwith^ 
standing  there  are  no  'funds  left  for  payment  of  the 
pecuniary  legacies.^  Demonstrative  legacies*  V^, 
also,  it  seems,  have  a  similar  priority.  For  whene  a 
man  bequeathed  as  a  portiop  to  his  daughter  12,000^, 
and  to  his  niece  4000/.,  directing  that  the  latter 
should  be  paid  out  of  the  money  in  his  banker's 
hands;   and  left  more  than  4000/.  in  the  banker's 


•  Whittontf.Lloyd,lCh.Ga.275.  ^2Atk.lll.    12Ve8. 154.    May- 

Foly's  Ga.  2  Freem.  49.    Hkon  v.  tin  v.  Hoper,  Ridg.  G,  T.  Hard.  206. 

Wytham,  1  €li.  Ga.  248.    1  Freem.  Bradgate  v.  Rldlington,  Mo8.  5S. 

305.    Rep.  T.  Finch,  195.    Anon.  2  «  KiUet  v.  Fotd,  1  Cox,  442. 

Ver.  405.    Gteaves  v.  Powell,  2  Ver.  *  Ante  16. 

248.  Walker  v.  Meager,  2  P.W.  560.  «  Vid.  ante  21. 

Mo8. 204.  ' 
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fiandSy  but  the  whole  amount  of  his  personal  pi'operty 
was  not  sufficient '  to  discharge  both  the  legacies  t 
that  to  the  niece  was  decreed  to  be  paid  in  full/ 

But  In  genera),  if  after  payment  of  debts  and 
satisfaction  of  specific  bequests  tl)e  estate  is  not  suf-» 
ftcient  io  pay  the  pecuniary  legacies,  they  mast  abate 
proportil)n«tbly  among  themselves ;  nor  can  an  exe* 
CUltor,  to  in  the  case  of  a  creditor,  pay  a  legatee  who 
ustsfif  the  great^st^  dilig'ence,  and  gets  a  decree;  £Dr 
tfr^re  is  no  priority  in  legacies.^  Hence  where  a  man 
had  cdmpouiided  with  his  creditors  for  ten  shiUiBgs 
in  the  potind,  and  afterwdrds  acquired  a  coh^iderabte 
fortune,  and  by^  will  bequei&tihed  several  legacies,  and 
gaite  th^  residue  of  his  personal  property,  to  bis 
btotner,  who  was  therecrut  to  pay  what  he  owed  to 
fais*  ci'editors,  who  bad  been  so  kind  as  to  compound     .   ^  V 

with  him  r  it  was  held  tliat  the  creditors  having  once    '  . 
f^^sed  their  defttiS,  which   were  thereby  extinct, 
they  could  clnim  no  pneference  ovex  other  legatees/ 

If  a  testator  ^yfe,  "  in  the  first  place  1  give  to  A.^^^^^,^,,^^^,^^, 
tipen  to  B.,''&c.;<»r  "I  givef  to  A.  payable  at  one ""^^  ^'^^^' 
month  after  my  decease,  to  B.  at  six  months,'^  &c. ; 
air  :be<]tt)eath6  severdt  legacies  and  directs  one  of  tJient 
to  l^e  paiid:  in  th^  first  place^"^  oi*  to  be  paid  immie- 
dfetely  after  his  decease  out  of  the  first  tnoney  be* 
longing  to  him  that  should  be  got  in  after  his  death/ 
tiiese  legacies  must  nevertheless  abate  in  proportion 
with  others :  for  it  must  be  presumed  that  a  testator 
considers  he  has  property  sufficient  to  ansiwer  all  his 


rr 


•^  Acton  V,  Acton,  I  Mer.   178.  Contra,  Totfch.  475:    Plow.  546. 

Smallbone  v.  Bruce,  Rep.  T,  Finch,  ^  Coppin  9.  Coppin,  2  P.W.  291. 

303;  and  see  2  Yes.  J.  640.   9.  Vos.  *  Vintner  v.  Rx,  1  C!h4  Rep.  138. 

liSl  •  llaiikpltfeys   tf.  Humphreys,  Brown  v.  Allen,  1  Ver.  31.  Etesimi 

pott.  37S.  V.  Booth,  4  Mad.  161. 

^  Ashley  v.  Pocock,  3  Atk.  208.  *  Blower  f^.  Morret,  2  Vet;  4S0. 
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legacies,  and  that  he  has  an  intention  that  all  should 
be  equally  paid ;  which  presumption  of  equity  is 
not  to  be  repelled  by  ambiguous  expressions,  but 
must  preyail,  unless  there  be  clear  intent  to  the 
contrary. 

It  was  once  laid  down  that  an  executor  legatee 

might  retain  for  his  legacy,  as  he  might  for  a  debt, 

although  there  was  nothing  left  to  discharge  the 

legacies  given  to  others.*    But  it  has  been  since  held 

diat  an  executor  must  abate  in  proportion  with  th^ 

rest.^    In  the  civil  law  an  exception  was  made  in 

favour  of  legacies  to  charities : ""  yet  neither  has  this 

been  adopted  by  our  courts,  which  hold  that  chaii- 

table  gifts  must  abate  equally  with  others.'^  Bequests 

to  servants  also  are  equally  within  the  general  rule.* 

^y^     ^.^^^^  Annuities  seem  at  first  to  have  been  considered 

/^4'*^  .j^^.  Ai  specific  legacies,  and  not  liable  to  abate  ;^  but  in  a 

"J^JT^^^C"^^  where  a  testator  gave  A.  140?.  out  of  his  per- 

^..•v^^.  jjr^.    sonal  estate,  to  purchase  her  an  annuity  of  20/*  a 

year  for  her  life :  Sir  J.  Jekyll  held  it  a  pecuniary 
legacy,  which  must  abate  in  proportion.*  Afterwards 
the  Court  considered,  that  the  distinction  was  ex- 
tremely nice  betvreen  such  a  direction  in  the  will, 
and  a  gift  in  the  will  of  that  annuity  out  of  the  per- 
sonal estate;  that  in. sense  and  reason  it  amounted 
to  the  same  thing ;  and  they  held,  therefore,  that  an 
annuity  by  will  out  of  personal  estate  by  way  of 

!■  «       I  I  * ■    I      ■    ■         I  .  I  ■      I    II     I  i iM» 

I 

•  Touch.  480.  421.    Att.  Gen.  o.  Hudson,  id.  676. 

^  Butler  V.  Coot,  Nels.  142.    2  Att.  Gen.  &.  Robins,  2  id.  23^  uid 

Freem.  134.   3  Ch.  Rep.  54.    Fret-  see  id.  296. 

well  t>.  Stacy,  2  Ver,  434.  Att.  Gen.  •  Att.  Gen.  w.  Robins,  2  P.W.  25. 

r.  Robins,  2  P.  W.  23.    Heron  v.  ^  Maytin  ».  Hoper,  Ridg.  C.  T. 

Heron,  2  Atk.  171.  Hard.  206. 

«  FieldiDg  0.  Bound,  1  Ver.  230;  t  Haltpn  r.  Medlicol,  3  Ajft.  694, 

bul  tee  Swinb.  P.  3.  S.  17.  cited. 

'  Masters   v.  Masters,   1   P.W. 
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direct  devise  or  legacy  should  abate  in  proportion 
with  pecuniary  legacies/ 

Some  legacies  however  may  have  a  preference«.^!U9.#-r  ^^  ^ 
over  others  where  the  circumstances  are  such  as  to  -vw-^^jSJ^i^^- 
show  clearly  the  intention  of  a  testator  in  this  respect.  >fcIIS2^/x" 
Thus  where  a  man  bequeathed  several  legacies,  and-^^^  4xC 
at  the  latter  end  of  his  will  added,  that  he  appre- 
hended there  would  be  a  considerable  surplus  of  his 
personal  estate  beyond  what  he  had  given  in  legacies, 
for  which  reason  he  gave  several  further  legacies; 
and  afterwards  gave  several  more  legacies  by.  a  codi-,<     ^ 
cil ;  and  there  happened  to  be  a  great  deficiency  of 
the  assets  by  the  fall  in  value  of  South  Sea  Stock :  it 
Was  decreed  that  the  former  legacies  should  have  the 
preference,  and  the  legacies  given  at  the  latter  end 
<>f  the  will,  and  in  the  codicil,  should  be  lost.*"    And 
'i/^bere  a  testator  gave  2000/.  apiece  to  his  two  sons, 
and  2000/.  to  his  daughter,  with  sL  proviso,  that  if  his 
assets  should  fall  short  for  the  payment  of  these,  still 
the  daughter  should  be  paid  her  full  legacy,  and  that 
the  abatement  should  be  borne  proportionably  out  of 
the  sons'  legacies  only ;  and  the  testator  left  sufficient 
assets,  but  they  were  wasted  by  the  executor :  it  was 
ultimately  held,  contrary  to  the  decree  made  at  the 
Rolls,  that  the  daughter  should  have  her  full  portion, 
and  the  abatement  be  made  only  out  of  the  sons' 
legacies.* 

So  some  legacies  may  have  a  preference  over 
others  in  consequence  of  the  testator  having  directed 
a  certain  part  of  his  property  to  be  applied  in  pay- 
ment of  his  debts  before  the  rest.  As  where  a  woman. 


•2  V€g.  417.    Hume  p.  Edwards,         »•  Att.  Gen.  v.  Robins,  2  P.W.  23. 
3  Atk.  693.    Rogcrt  r.  MUUccnt,  2         '  Marsh  p.  Evans,  1  P.W.  666, 
Dick.  670. 
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after  bequeathing  4iffi^e9t^ii|in6  of  stock,  and  i^wkms 
.  other  legacies,  gave  the  rest  residue  and  remMudar 
^  of  her  funded  property,  i^tef  payment  of  her  debts, 
Jegacies,  &c.  to  A..;  and.t^e^ra^t  residue  and  iM^maia- 
der  of  her  real  and  personal  Qttate  and  effep^.  to 
others :  it  was  held  that  the  stock .  must  be  £rst  ap- 
plied in  payment  of  d^hts  and^  l^gacies^  notwith- 
standing there  might  m  consequence  be  nothing  left 

,fprA/ 
/>     A  bequest  to  a  wifQ  in  l(ieu  or  satisfaptiottof  dower 

•t^/A^J^ST^^  thirds  is  considered  a  p¥|rQhase,  and  therefore  not 

jiiable  to  aba|e«  provided,  tb^re  is  any  thjiigLto  pur*- 
chase;  for  if  the  wife  ha^.a  jointure^  and  is  not  csn- 
titled  to  dower  or  thirds,  the  words  woald  amount  to 

^yU  ^^*^^ /^-^ nothing.** ♦^  It, is  said  also  tp  have <, been  heldi  tfiat  if 

X  ^^^^2X*«^^^®^^^^  ^^^^  given  to  children  .and  .strangi^ra,  .aii4 
.^Ir .     ^^     H/^^  wa!B  a  defect  of  assets,  that  the  cluldren  shoold 


^^^ 


jqflt  ab^te  in  propqrtipn,  but  the  loss  shoi^d  .£41  upon 
the  strapgers ; ""  for  children  unprovided  foff  may  he 
ii;pnsidered  in  spme  respects  as  creditors.'^  In  a  case 
wh^e  a  testator  gave  an  annuity  of  1201.  to  his  wife 
for  lilieiy  aod  directed  his  executors  to  purchase  it  if 
^  itbfy  cottldr  in  govarninent  securities^  or  if  ti^y  c^opld 

not,  then  to  purchase  land  of  200/.  a  year  value,  to  be 
settl^df  «fo  ^as  that  the  sdd  annuity  should  be  to  his 
"wife  free  froip  tnx^s,  with  remainders,  over;  and  di* 
rected  that  if  he  left  any  child  living  at  his  death, 
hif  .  eiceciitors  shoulfl    out    of  the    profits    of  the 

«  AJhtM  V.  Yentfl,  1  Jac  &  W.  P.  3.  Si.  \7- 

1Q2.    J^rowne   r.  Groon^brid^e,  4  «•  1  Ed.  461.    2  Ves.  268.  2  P.W. 

Mad.  495.'  lo2.    See  Bells  r.  Bells,  Finch.  Ch. 

^  Burridge  v.  Bradyl^  1  P.W.  1526.  Ca.  88.    Trust  for  portions,  main- 

aiow^  f*.  Mprret^  2  Ves.  420.   Da-  tenance  of  children,  and  pjayment  of 

venhill^tt*  Fletaher,*  Ambl.  244.  debts  ^   maintenance  decreed  to  be 

*  2  Freem.  45 ;  and  see  Swinb.  first  paid. 
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Msidae  of  his  estate  pay  to  bis  wife  307.  pet  anmriii 
for  tbe  maintenanee  of  such  child ;  and  after  giting 
some  other  l^acies,  gave  the  residue  among  his 
children  equally:  Lord  Hard wicke  thought  it' %as 
natural  that  the  wife  and  children  should  have  the 
auimties  out  of  his  estate  before  the  gift  to  strangers, 
8mI  it  appeared  to  him  that  the  testator  had  ex^ 
pressed  that  intent;  for  otherwise  he  must  presume 
that  the  testator  intended  the  whole  maintenance  for 
his  children  should  depend  upon  the  contingency, 
whether  there  would  be  any  surplus  after  the  pur* 
chase  of  the  wife's  annuity,  and  after  all  the  pecuniary 
and  merely  voluntary  legacies  to  collateral  relations  i 
ttid  he  accofdingly  decreed  that  the  wife  was  en- 
titled to  the  annuity,  and  sums  for  maintenance  in 
•pmfer^ice  to  the  other  legatees*  His  Lordship  added, 
he  should  have  doubted  the  determination  in  Brown 
V.  Allen,^  Imd  it  been  a  provision  for  a  wife,  and 
should  have  inclined  to  think  it  was  a  declilration  of 
the  testator's  intent  that  the  provision  for  his  Wife 
should  come  out  of  the  personal  estate,  and  be  pk¥i 
m  the  first  place ;  because  there  was  ground  for  tbtit 
flmn  tbe  preference  to  a  wife  and  childreii  unpro- 
vided for.^  »  ' 
A  legacy  given  for  a  monument  to  the  te^tatrist's 

• 

mother,  from  whom  she  had  received  the^^eatest  pitrt 
of  her  estate,  was  decreed  to  be  paid  in  full,  it  beio^ 
a  debt  of  piety:*  and  gifts  of  3/.  apiece  to  the  poor  of 
three  several  parishes  were  looked  upon  as  doles  at  the 
funeral,  and  it  was  therefore  held  that  no  abatement 
ought  to  made  out  of  them."*    But  a  bequest  of  2001; 


»  Ante  371.  *  Masters  v.  Maaten,  1  P.W.  421. 

^  fjewin  V.  Lewm,  2  Vea.  414 ;  and       ■  *  Att.  Gen.  o.  Robins,  2  P.#.  93. 
see  Blower  r.  Morret,  id.  42D. 
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to  R,  to  keep  a  monument  in  repair  the  surploa  to  he 

his  property,  was  decreed  to  abate.* 

jic  ^y^/-^^^     Residuary  legatees  have,  under  special  circum^ 

^'^"''^^'"^^stances,  been  put  upon  the  same  footing  as.  others  in 

^ ^g^^  ^  .^iL,ii^Te9pect  of  abatement.    Thus  where  a  man  hamiDg 

'^ ^^  ^^^' three  sons  gave  30()0/»  apiece  to  his  two  younger 

^^  ,^    '      sons,  and  devised  an  estate  to  his  wife  to  encourage 

^^.f'^  ^/^.B,  further  provision  which  he  designed  dbe  should 

^^"^^  ^/'  make  for  his  younger  children,  his  eldest  soa^  being 

sufficiently  otherwise  provided  for  by  his  said  will,  and 
being  made  residuary  legatee  thereof:  Itord-Gowper 
was  of  opinion,  that  the  testator  mu8t«  at  the  making 
of  the  will,  have  known  what  his  surplus  wouU 
amount  to  after  his  debts  and  legacies  paid :;  fthat  he. 
meant  this  surplus  as  a  legacy  to  his  eldest  son  ;i'aiid 
that  aU  the  three  sons  therefore  were  to  receiFe  ptni. 
passu,  in  respect  of  the  value  of  the  surplus  given  to 
the  eldest,  and  in  regard  to  the  legacies  of  3(MI0il.. 
each  to  the  two  younger  sons.*^  Lord  ThurioW) .  haw-* 
ever  said,  he  could  not  agree  to  the  law  of  this  case; 
as  unmixed  with  the  question  of  the  executor  having 
wasted  the  assets  of  the  testator ;  "^  that  as  it  stood  it 
was  not  a  direct  authority  any  further  than  that  tbe 
residuary  legatee  should  not  suffix  by  a  devastavit^ 
maV0  than  in  proportion  with  the  otjier  legatees ;  and 
his  .Lordship  added,  he  should  find  great  difficuhj 
in  4tciditig  that  a  residuary  legatee  should  be  suf- 
fered to  abate  with  the  other  l^atees ;  for  though  the 
Court  flMght  be  lucky  enough  occasionally  to  hit  the 
^tator's  intention,  it  was  in  point  of  precedent  a 
very  dangerous  sort  of  refinement,  and  would  in  nine 


*  Blaekthaw  v.  Rogers,  cited  4         ^  Dyosee.Dyoso,  l.P.W.  3(N^. 
Bro.  349.  *  1  Ere.  478. 
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c«0e0  oat  of  tea  lead  to  great  confusion  and  embar- 
raasment/ 

In  another  case  also  in  which  a  man  devised 
certain  estates  to  be  sold,  with  a  direction  that  they 
should  not  be  sold  for  less  than  10,000/«,  and  out  of  the 
pr«idttce  gave  legacies  amounting  to  near  720Q/.,  after 
payment  of  which,  he  gave  the  overplus  of  the  monies 
arinog  by  the  sale  to  A.  and  B. ;  and  after  the  tes- 
tatOff'^  death  the  estates  being  sold  under  a  decree  of 
the  Court  produced  less  than  7000/. :  Sir  W.  Grant 
thought  the  same  construction  did  not  apply  to  this 
disposition  of  10,000/.  as  would  be  applicable  to  a 
getterad  residuary  clause ;  and  that  the  testator  meant; 
not  an  indefinite  surplus,  but  a^  precise  legacy  to  ^a 
certain  extent,  with  a  chance  of  something  more; 
and  decreed  therefore  that  the  legacies  payable  out 
of'  the  monies  to  arise  by  the  sale,  and  the  sum  of 
229M.,  being  the  residue  of  the  said  sum  of  10,000/., 
be^fuetatfaed  to  A.  and  B.  ought  to  abate  proportion*^ 
ably.*^ 

Specific  legacies,  although  not  liable  to  abate 
with  pecuniary  ones,  must  abate  proRortionably 
among  themselves,  if  any  of  the  things  specifically 
bequeathed  are  wanted  for  the  payment  of  debts."*  So 
if  a  certain  amount  of  stock  is  given'  speciftcaUy 
among  several  persons,  and  the  testator  at  his  ^deatb 
\»  not  possessed  of  so  much  of  that  stocky  ^tbe  loss 
must  be  'borne  in  average  by  the  several  p»sons 
entitled,  according  to  the  proportions  de&«gned  for 
tbera/  • 

»  2  Cox>  186.    1  Cox's  P.W.  306.  1  £q.  Ab.  298.   D.  Devon  v.  Atkins 

N.  2 ;  and  see  Ex  parte  CM^in,  3  •  2  P.W.  381. 

Swanst.  380.  *  Sleech  ^.Thoiingrton,  2  Ves.  660. 

^  P^neo.Lea|HngwelU18  Ves.  463.  Page  v.  Lef^ingwell,  aula  N.  A. 

*  Ld.  Caatleton  v.  Ld.  Faaafaaw, 
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-  And  theM  flMy  Iy6>  oM^fe  in  ^^lAAiih  a  spef^ite  l^^scy 
will  be  chargeable  with  the  payment  of  a  pecuniary 
one.  As  if  a  miln  t^eiqncteitlis  his  pertKmal  ^estate  at 
Av  to  one  perflroti^  and  hlef  personal  estate  at  B.  toan^ 
«Aer;  and  the*  ^ves  a  legacy  payable  out  of  his 
personal '  Estate,  and  leaves  no  other  personal  estate 
khan  at  those  two  places :  the  legacy  mnst  come  out 
of  the  personal  estate  at  large  m  both  places/  And 
where  there  was  a  bequest  to  A.  and  B.  of  ^*  all  die 
stock  which  I  hate  in  the  3  per  cents,  being  about 
60002.',  except  6007.,  which  I  give  to  O. ;''  and  l^e 
testator  after  making  his  will  sold  a  part  of  the  slock: 
C.  was  held  entitled  to  his  legacy  entire,  while  the 
gift  to  A,  and  B.  failed  as  to  so  much  as  was  sold 
out-'' 

General  legacies  of  stock  nmst  abate  adcording 
to  tiheir  iralue  at  the  end  of  one  year  after  the  testa- 
toi^s- death,  unless  be  directs  th^e  interest  of  the  fitoek 
to  be  paid  from  l^e  time  of  his  death,  in  which  <;as^ 
the  abatement  must  be  according  to  the  value  of  the 
stock  at  that  time.'' 


IJ»  As  th^ee  is  no  priority  then  amimg  legatees, 
whenever  an  executor  pays  one  legsiey,  or  the  into* 
rest  of  it  for  any  length  of  time/  the  presumption  ist 
he  has  sufficient  for  all ;  and  the  Oourt  will  oblige 
him,  if  solvent,  to  pay  the  rest,  and  not  permit  him 
to  bring  a  bill  to  compel  the  legatee,  whom  he  volun-* 
tarily  paid,  to  refund:*  unless  debts  should  after* 


•  Prec  Ch.  d9d.    Gflb.  Eq.  R.  87.  *  Corporstion    of   Clerj^ymen's 

^  Humphreys  v.  HuohplkTeys;  2  Sons  n.  Bmamon,  1  VeB.  76;  and 

Cox,  1S4.  see  2  id.  85. 

«  SmuBQin v.y«lteee,  4  Bco.  346.  ^  2  Atk.  Bj   Orr  9.  Kaanes,  2  Ves. 

Blackshaw  v.  Rogers,  id.  cited.  194.   Vitttiwr  o.  Fix;  1  Ch.  R&p.  133. 
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.waords  af^oar  of  which  he  had  at  first  no  notice/  If 
the  executor  prove  iasolTettt,  there  seems  to  foe  a 
distinction  in  regard  to  the  claim  of  an  unsatisfied 
k^tee-  ih  this  inspect,  whether  these  was  originally 
a' deficiency  of  assets,  or  whether  the.  executor  has* 
wasted  them*  In  the  former  case,  a  legatee,  wJbo 
has  been  paid  more  than  his  proportioni  must  refiind 
to . the .  others ;  while  in  the.  latter^  even  a  residuary^ 
legatee  is  not  liable,  having  received  no  more  than  •> 

m 

im  was  r  entitled'  to ;  tmd  a  legatee  is  to  refund  only 
4n  cases  where  the  payment  At  the  time  of  making  it  *^      v  ^ 
would  amount  to  a  deva^tavH.^    A  legatee  hashing-  *  ^^^     «  .    « 
Jbds  legacy,  only  secured  by  a  statute  and  mortgage, 
•and  not  aotually^paid^  has  been  decreed  to  abate/ 
An  execiitizr  is  not  bound  to  pay  a  legacy  without 
'^^^  Mcnrity  to, refund,  in  casie  the  estate  prove  not  sqffi* 
^^  oient  (a  p^  debts  and  legaciest"^  i  And  ^formerly,  if 
^J^Jh^i'ecdktmiJiriiicBX  coiurt  proceeded  to  compel  an  eace* 
^^tpr  to  pay  a  iegacy  without  such  a  security,  a  pro- 
Iwhiftion^.^aa  granted:^  though  this  is  now  oat«of  une^ 
as  equity  will  decree  a  legatee  to  refund  if  the  pay- 
ment was  Act  voluntary  but  by  decree/    The  exe-  ,/^^,  >>,  yy.  ^y^ 
cutor  .also  may  retain  sufficient  out  of  the  assets  to*^"*'^^  -^^ 
ansiMP  .a>QQntingent  debt,  ^is  in  the  case  of  an  out^ 
Mlanding  unbroken  covenant  entered  into  by  his  teth' 


,-£: 


(«^l4 


Hodi^es  v.Waddington,  2  Ch.  Ca.  9. 
2  Vent.  d^.  Newman  v.  Barton,  2 
Ver.205.  Noell  r.  Robinson,  2  Vent. 
368.  1  Ver.  94.  Keylinge's  ease,  1 
Eq.  Ab.  2a9.  Coppin  o.Ooppin,  2 
P.W,  .JPh  X:;onli|i  2  P..W-  447. 
Davit  V.  Dayis,  8  Vin.  Ab.  423.  1 
nick.  32.  That  an  action  will  not 
lie,  see  3  Bos.  &  P.  169. 

•  1  Ch.  Ca.  136.    Gef|na^  r.  Cei. 
ston,  2  Ch.  Rep.  13?.^ 


^  Walcott  V.  Hall,  2  Bro.  30ft, 
BelCs  ed.  1  Cox's  P.W.  495 ;  and 
see  Partridge  v.  Qopp,  Ambl.  596. 

«  Grove  2!,  Hansen*  l<Ch«.Ca<  148. 

'  3  Ch.  Itep.  66.  l.Cli.Ga.137. 
2  Freem.  134. 137. 141.  3SaUu223. 
Com.  Dig.  Adinon.  C.  3. 

•  fiac.  Ab.  Leg.  H.    1  Ver.  93. 

'2  Vent  358.  2Ver.aO&.  IP. 
W.495.  Ambl.  161.  Anoa.lAtk. 
491. 
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tator :   but  the  residuary  legatee  will  be  entitled  to 

this  ou  giving  a  sufficient  indemnity;'  or  he  may 

have  it  paid  into  court  for  its  better  security.** 

)^>.^  i^4ms^^     Creditors  may  compel  legatees  to  refund  notwith- 

^i*«-#^  ^^  4is^tanding  the  assets  were  originally  sufficient.''    Thus 

fdJ  ^'^•'n^where  a  man  devised  some  of  his  estates  to  his  exe- 

'JdAuC  /r  u/L^^^^^^  ^^  trust  for  payment  of  his  debts,  and  the 
n^  ^^  ^]^  executors  renounced  the  executorship,  and  conveyed 
^^Jst^'  >^/Mi^the  estates,  subject  to  the  trust,  to  the  heir;  who 
^  . '^^^^I^^^also  got  possession  of  the  personal  projperty,  paid 
/^/^/&  ^##'8ome  legacies,  and  after  eleven  years  became  bank- 
^M^ri^^c  •'^Apr^xxx^ :  the  Court  decreed,  that  the  creditors  should 
fj^  ^  ^^^^  paid  out  of  the  legacies  received  by  the  legatees, 
;S^^/fr.»Tfj<:  J—  ^^  failure  of  the  other  funds.*  So  where  legabies 
^^^^-'^y^^^yff^^'^v^VL  to  the  four  daughters  of  an  executor,  and 
^;,.^  ^^^^' *;he,  after  a  decree  against  him  to  account,  advanced 
^  ^^-^  600/.  to  each  of  them,  two  of  which  sums  were  vo- 

luntary gifts,  and  the  other  two  marriage  portions : 
the  gifts  to  the  unmarried  daughters  were  held  fraud- 
ulent and  void,  as  within  the  statute  ;*  but  they  being 
l^atees  under  the  will,  the  sums  were  to  be  consi- 
dered as  paid  to  them  in  part  of  their  legacies,  and 
so  much  only  to  be  refunded  (the  decree  having 
directed  a  general  abatement)  as  they  had  received 
beyond  their  proportion.^  Specific  legacies  also  will 
be  held  assets  for  creditors,  notwithstanding  the 
.    assent  of  the  executor.* 


•  Simmons  o.  BoUand,  3  Mer.  547 ;  '  Hardwick  v.  Mynd,  1  Anstr.lOS. 

aad  see  Hawkins  v.  Day,  Ambl.  160.  *  13  Eliz.  G.  5. 

3  Mer.  555.     Necton  0.  Sharpe,  1  '  Partridge  tr.  Gopp,  1  Ed.  163. 

Roll.  Ab.  928.    Cro.  Etiz.  466.  Ambl.  596. 

^  See  Yare  V.Harrison,  2  Cox,  377-  v  Tonch.  454.    I  Ver.  455.   Cham- 

^  1  Ver.  94.   2  Vent.  358.   Anon,  berlaine  t?.  Chamberlaine,  2  Freem. 

2  Freem.  137.    Anon.  1  Ver.  162.  141.     1  Ch.  Ca.  256. 

2  Vent.  360.  S.  C. 
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When  a  l^atee  has  been  abroad,  and  not  heard 
of  for  a  long  time,  he  has  been  presumed  to  be  dead, 
and  payment  ordered  to  those  entitled  to  the  legacy 
in  that  event,  on  security  to  refund  in  case  the  legatee 
should  ever  return/    And  where  an  executor  ap- 
pealed to  the  House  of  Lords  from  a  decree  for 
payment  of  a  legacy,  the  legatee  was  allowed  to 
have  the  money  paid  out  of  court  to  him,  on  giving 
security  to  refund,  in  case  the  decree  should  be  re-  * 
vecsied*^    And  in  another  case  a  receiver  has  beei^^j^,-^^,,^  ^^^ 
ovdered,  qh  motion  before  a  report  of  debts,  to .  pay' '*Tr^  x-^^r^ 
tb^.  executrix  the.  arrears  due  on  an  annuity  b^-       * 
queatbed .  to  her,  upon  her  stating  by  her  answer, 
that  all  debts  which  had  come  to  her  knowledge  had 
been  •  satisfied,  and  undertaking  to  refund,,  if  ne- 
cessary/ 


^^<^"^"^^«^^WF^*^»"^"^— •Vi^ 


.*  ,NprT\8  ff-  NoxtU»  Rep.  T.  Finch,  <  Skinner  0.  Sweety  Coop*  54. 

419.    Dixon  9.  Dixon,  3  Bro,  510.  Such  motions  however  are  said  to 

Bi^ej  V,  Hammond,  7  Ves.  590.  be  disapjlrov^d  of.    2  Mad.  Gk.'4Mi. 

»  W»7  V.  Foy,  18  Ves.  452.  2d  ed« 
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CHAPTER  Vll. 

OP  SUITS    FOR   LBOACIBS. 

4 

Sbction  I. 
Of  the  Jurisdiction  of  different  Courts. 

Thb  eogiiizcin<!;e  of  a  legacy  is  said  formerly  to 
•  have    b^onged   exclusively    to    the    ecclesiastical' 
courts,  aiSr  having  jorisdictioa  over  all  tedtamentary' 
matters/    And  this  seems'  the  case  now  in  soAie 
respects.    Thiis  where  a  bill  wats  fil^d  by'ad  exei- 
cator»  who  had  proved  the  will  in  the  ecclesiasticsil 
court,  to  be  relieved  against  a  legacy  supposed  to 
have  been  interlined  by  the  legatee ;    the  b31  '^as 
ifismissed  with  costs,  the  remedy  being  in  the  latter^ 
court ;  *  for  Equity  has  no  power  to  decide  on  thfe  va- ' 
lidity  of  a  will  either  of  real  or  perso^al  e^t^te/^ ,  Sa 
where  a  man  made  his  will  and  appoinlfed  T.  8/  his ' 
executor,  and  afterwards  by  a  codicil  declared  that 
R.  (the  plaintiff)  should  have  the  bond  he  owed  tbe 
testator ;  and  the  executor  proved  the  will,  but  not 
the  codicil :  it  was  adjudged  that  no  relief  could  be 
had  in  equity  till  the  codicil  was.  proved,  and  that 
must  be  in  the  spiritual  court."^ 

The  jurisdiction  of  the  ecclesiastical  court  is  con- 
fined to  gifts  of  goods  and  chattels :  and  if  a  man, 


»  Bac.  Ab.  Leg.  M.    Swinb.  P.  1.         *  Took  v,  Fitz-John,  Hard.  96. 

S.  6.    3  Salk.  223.    Het.  87.    6  T.      Yet  it  sometimes  happens  to  the 

R.  692.  temporal  courts  to  have  to  decide 

^  Plume  V.  Beale»  1  P.W.  388.  whether  an  instrument  is  testai^en- 

«  1  Ves.  287.    3  Mer.  171.  tary  or  not.  See  Att.  Gen.  p.  Jonet, 

Appendix. 
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fekerelore,  devises  his  lands  to  be  sold  for  payment  of 
his  legacies,  the  l^atee  can  not  sue  in  the  spiritual 
court ;  for  these  legacies  Essning  out  of  land  are  not 
within  its  jurisdiction/  But  it  is  said  that  for  a 
legacy  deyised  out  of  a  term  of  years  the  executor 
may  be  sued  in  tiie  spiritual  court,  as  it  issues  out  of 
a  chattel,  which  is  testamentary.!"  Where  an  executor 
gave  a  bond  for  payment  of  a  legacy,  and  the  legatee 
sued .  him  in  the  spiritual  court,  it  was  held  that  a 
prohibition  ought  to  go ;  for  the  executor  by  entering 
into  a  bond  had  extinguished  the  legacy,  and  made 
it  a  mere  debt  at  common  law.""  Dodderidge  J.  held 
indeed  that  the ,  legatee  might  sue  either  in  tbe 
ecclesiastical  or  temporal  courts  i'^  but  his  decision 
was  afterwards  denied  to  be  law.* 

It  i^  said  also  that  if  a  man  covenant  with  J.  S.  to 
pay  him  20/.,  and  afterwards  by  will  devbes  to  him 
SO/,  in  diipcharge  of  the  covenant,  this  is  not  a  legacy 
tumble  in  the  spiritual  courts  but  remains  still  a  debl 
recoveral^e  at  common  law.  But  if  A.  covenanjbi 
with  J.  S.  that  he  will  pay  20/.  ^iece  to  B<.  C.  and  1^< 
and  afterwards  devises  20/.  apiece  to  them  in  dis^ 
charge  of  the  covenant,  these  are  good  legacies,  and 
recoverable  in  tb^  spiritual  court,  the  covenant /)|>6ia§ 
m  this  case,  with  a  stranger/ 

If  in  a  matter  merely  spiritual  the  ecclesiaakical. 


.'  •  Jenk.  5  Cent.Cu.56.    2  Roll.  .  279.    Roine  v.  Rosae^  1  |j«v..lB04 

Ab.   2S5.     PaMOiall   ^   Keterich,  2  K«b.  8.    Butud  0.  Stockwdl,  J2 

Dyer^l^L  Bchrard»*9i0ravflBi  Hob.*  Skow:^s 

2(»5  wnitea  2  Fraem.  iM4.  S  Salk.  •  2  Brownl.  uid  Golds.  11.  Qood« 

223.   Palm.  120.  Beiil.  60.  'Coatra  wya  0.  Goodw7n»Yelv.d8.   Gbam* 

I^FeiV  264,  6.    1  Bidstr.  153.  pue^B  C»^  Het.  166. 

^  1  Brownl.  &  Gold.  34.  Prowe^t  *  Gudner's  G».  2  RoU.  Rep.  160. 

Ca.    2  Roll.  Ab.  285.    Ramsey  f.  *  Cttband  9.  Dew«bwy»  8  Mod' 

Ro«8,  1  ^d.  279 ;  and  see  1  Bnlstr.  327. 

159.    Lowe  V.  Naplesden,  Gro.  Jac.  ^  Danes  ft  Perde^s  Ca.  2  L^;li9; 
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ooorts  proceed  in  their  own  manner,  thoogh  that  is 
different  from  the  common  law^  no  prohibition  Ue8 : 
but  if  in  the  course  of  a  cause  an  incident  happens 
which  is  of  temporal  cognizance,  or  triable  by  the 
common  law,  they  may  try  the  incident,  but  must  try 
it  as  the  common  law  would  .^  Thus  if  payment  be 
pleaded  to  a  suit  for  a  legacy,  they  shall  try  the 
matter  of  payment  or  no ;  but  then  they  must  admit 
siich  proof  as  the  common  law  will,  and  if  there  be 
only  one  witness,  and  they  reject  the  evidence,  as 
their  law  requires  two,  they  shall  be  prohibited.^ 
But  it  is;  not  sufficient  ground  for  a  prohibition,  to 
suggest  that  the  plaintiff  had  only  one  witness  to 
prove  the  fact,  unless  he  allege  that  he  offered  such 
proof,  and  it  was  refused  for  insufficiency.'' 

Suits  for  legacies  are  now   very  rarely  broaght 
in  the  ecclesiastical  courts ;  ^   for  leg£^tees,  findiQg 
their  authority  inadequate  to  enforce  a  full  discov.erf 
of  assets,  were  frequently  driven  for  that  purpose  into 
equity,  which  to  save  a  circuity  of  suit  exercised 
complete  jurisdiction  in  the  matter  by  enforcing .  the 
discovery,   and   decreeing  paym^it  of  the  legacy/ 
Hence  after  a  bill  filed  for  administration  of  assets 
an  ii^unction>  has  issued  to  stay  a  legatee  from  pro- 
ceeding in  the  ecclesiastical  courts  for  his  legacj/ 
^1^^  4^*^-^   Injunctions  also  have  been  granted  upon  the  ground 
^J^'Z^    y^       that  those  courts  were  using  their  jurisdiction  con- 
^  {^'    ^  ^,iT$rf  to  .equity  and  conscience;  as  in  the  case  of  a 

•  Cro.  Eliz.  666.  2  RoD.  Ab.  286.  cluidsoD  t».  Desbofow;  cilad  d  Mod. 

1  Vent.  891.    Hob.  188.  12  Co.  65.  286.    Eaton's  Ga.  cited  Mo.  413. 

1  Ld.  lUym.  74;  and  see  2  Roll.  Ab.  Warner  «.  Barret,  Het.  87. 

298, 299.  1  Roll.  Rep.  1 2.  2  Inst.aoS.  «  Carth. '  144.    BaffaaM  i^.  •idkM, 

^  Skatcer  o.  Friend,  1  Show.  172.  Cro.  Eliz.  88.                           r     ' 

Garth.  142.    2  Sattt.  54r    3  Mod.  «  See  6  Mad.  d&f. 

28S.    Cited  Lord  Raym.  220,  2Sri.  •  3  Ridf .  P.  C.  243.  '  GoWy.  3t7. 

Wttis  V.  ConMby,  Hob.  247.    Hi-  ^  .SmMh er.KMpioft,  2 Disk.  7it. 
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irmtee  of  a  legacy  suing  for  payment  into  his  own 
^  hands  ;^  or  A  husband  for  a  legacy  given  to  his  wife;.** 
^8d  1^  prohibition  was  granted'  where  there  was  no^re- 
6iAiiiBry1t>equest,  and  they  were  decreeing  the  execu- 
tors to'mak^  a  distribution  of  the  surplus;  for  th^ 
spiritual  court  can  only  compel  a  distribution  when 
the  party  dies  intestate.'' 

'  And  notwithstanding  the  rale  in  equity  is  not  to 
allow  a  suit  against  an  executor  before  probate,  yet 
oil  proof  of  spoliation  or  suppression  of  a  will  by  the 
executor,  a  legatee  may  file  his  bill,  and  have  an  im- 
mediate decree  for  payment  of  his  legacy/  Or  if 
there  is  a  suit  depending  in  the  ecclesiastical  court, 
either  in  regard  to  the  granting  probate  ^r  adminis* 
tration,  or  to  the  recalling  them,  wh^i  granted,  equity 
wfll  interfere  by  appointing  a  receiver  to  protect  the 
property  in  the  meantime.*  And  after  probate  a  re^* 
Server  ^ir  be  granted  }h  the  case  of  misconduct, 
Waste,  Or  iinproper  disposition  of  the  assets ;  ^  or  the 
tianki^uptcy  or  insolvency  of  the  executor ; "  or  where 
th^  httsbanil  of  a  sole  executrix  is  out  of  the  kingdom.^ 

But  it  will  hot  be  done  merely  because  the  executor 

» 

i^  in  mean  circumstances ;  for  to  induce  the  Court  to 
interfere  against  an  executor,  especially  before'  an<- 
swer,  a  strong  special  ground  must  be  made.' 


r*  t »     t '' 


■^     ' 


•  X  AJk.  516  i  and  tee  Nicholas  r. 
NiclMila^Pr..Ch.546. 

^  1  Atk.  516.   Ante  i79. 

f.:2Vea.  29.  Petit r.  Smitki^l  P. 
W.7''  5  Mod.  247.  Ld.  Raym.  86. 
Comb.  379-  Com.  3,  HaUQn  r. 
ffotlon,  2  Stnu  865.  See  ante,  37, 
N.  k,  that  the  appointment  of  an 
executor  prevents  inteitacy. 
*  ^iTiickef  If.  PhSppii,  S  Atk.. 359. 
:*'Atkilo<ta  0.  Heoshaw,  2  Ves.  & 
B.  85.    Ball  r.  Oliver,  id.  96/  re- 


viewing  all  the  former  cases. .  Ri»- 
therford  v.  Douglas^  1  Sim.  and  St. 
111.  N. 
{  12  Vcs.  5. 

A- 

f  Gladdon  c^.  Stoneman»  1  Mad. 
143.  N.  Middleton  v.  Dodswell,  13 
Ve8.266. 

^  Taylor  v.  AUea,  2  Atk.  213. 

*  kathomthwaite  c.  RusseU  2 
A^.  126.  Anon.  12  Ves.  4.  Howard 
0.  Papera,  1  Mad.  142. 
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But  as  the  two  courts  have  a  concurrent  jurisdic- 
tion, the  cestui  que  trust,  it  is  said,  of  a  personal 
estate,  may  sue  in  chancery  to  have  an  account 
against  the  executor  or  administrator,  and  at  the 
same  time  sue  in  the  prerogative  court  to  enforce  the 
executor  or  administra.tor,  to  bring  in  an  inventory/ 
Whether  the  court  of  chancery  vriU  fei^oin  a  legatee 
from  proceeding  in  another  court  of  equity  seems 
doubtful/ 

If  money  is  devised  out  of  land  an  acjtion  of  debt, 
or  on  the  case,  will  lie  for  it/  So  an  action  will  lie 
against  the  representatives  of  an  executor  for  the 
arrears  of  an  fumuity  bequeathed  out  of  a  term  of 
years :  ^  and  if  there  be  a  power  to  distrain,  the  valfdity 
of  the  annuity  may  be  decided  in  aa  action,  of  r^pleidn/ 
The  validity  also  of  a  donatio  mortis  causi  may » ho 
tried  in  an  action  of  trover,  and  if  the  exocutor  l]t>els 
the  donee  for  taking  the  subject  of  the  gift,. a  proUji^if* 
tion  will  be  granted/  But  an  action  on  the  case,  will 
not  lie  for  a  mere  legacy :  ■  nor  will  assumpsit  lie  for 
a  legacy  upon  an  implied  promise  in  consideiation  of 
assets ;  on  the  ground  that  no  term^  can  be.  iinpoRe4 
on  the  party  entitled  to  recover ;  and  that  if  a  legacy , 
therefore,  were  given  to  a  wife  (as  in  the  principal 
case)  the  jjiusband  would  recover  at  law,  anil  no^ 
provision  could  be  made  for  her,  or  her  family.  Lord 
Kenyon  observed,  the  only  case  he  knew  of  whei:e  it 
was  said  that  this  action  might  be  maintained  hap- 
pened in  jtbe  time  of  the  Commonwealth ;    but  the 


»  I%by  V.  Comwallis^  3  Ch.  Rep.  *  Dvppa  0.  Mayo,  1  SaxiBd.  27B. 

72.  •  iamet   v.  Semmeiui;  2  H,  B. 

^'  See  Jackson  v.  httS,  1  Jac  fnd  213. 

W.  229.  'Thomson  9.  Batty,  2  Stra.  777.- 

«  2Salk.4l5.  3id.223.  6Mod.27.  >  Ntchobon  r.  Shearman,  Sir  T. 

11  id«91.  Holt.419.  Ld. Raym. 937.  lUym.  23.    Sid.  45. 


JURISDICTION   OP   DIPPBRKNT  C0CRT8. 


S87 


tt^mt 


•  Deel^  V.  Stnitt,  5  T.R.  (S90. 
Faiuh  v.ymam  PeAke  N.  P.  73. 

^  Trewinian  0.  Howell,  Cro.  Eliz. 
91.  Atkins  0.  Hill,  Cowp.  284. 
Hawkes  r.  Smiiider8»  id.  289.  Lewis 
v.X«wiiprlH.B.UI.  N.  But  in  a 
modeii  mi:)k  <TdiL  fixv  4tt>  Oese 
eases  are  considered  as  o?emiled  by 
Dccl(S9*8ii!itt. 

«  Davis  tf.  Reyaer^  2  Lev;  a    1 


Vent.  120;  and  see  Sn^kfa  t.  idhiks 
Cro.  Jac,  2B7' 

•  Williams  v.  Lee,  3  Atk.  223. 

•  Doe  V,  Guy,  3  East.  120; 

'  Provost  of  £d]nlnn)p[li  i\Aiibery, 
AmliL236. 

•  Off.  Ex.  44.  2  Inst.  231.  9  Co. 
37.  OiU>i  Sq.  Rep.  i207. 

k  ElHs  r.  Wmne,  Sir  T.  Raym. 
191. 


^^^Bt*-- 


reason  there  given  was  to  prevent  a  failure  of  justice, 
the  ecclesiastical  courts  being  at  that  time  abolished, 
and  the  court  of  Chancery  not  having  then,  nor  in- 
deed until  the  time  of  Lord  Nottingham,  entertained 
any  jurisdiction  over  the  question  of  legacies.*  It  -^  ^^^^^ 
hacr  been  held  however  that  assumpsit  will  lie  upon 
an  express  pr&nnise  by  an  executor  to  pay  a  pecuniary^^ 
legacy  in  consideration  of  assets ;  ^  or  on  a  promise 
HI  <»Mideratioii  of  foibearance,  in  which  case,  it 
was  said  not  to  be  material  whether  the  executor 
had  assets  or  not,  being  charged  upon  his  own 
promise.^ 

The  interest  in  a  specific  legacy  vests  in  the  lega* 
tee  upcfn  theasdent  of  the  executor,  and  trover  there* 
fore,  after  subh  assent,  will  lie  for  tbingii  i^pecificaily 
beqneaibed,'^  and  ejectment  for  a  leasehold.* 

f  hi6  c6urt  of  Ohaineery,  it  has  been  held,  has  no 
jttiteiKction  iii  regard  to  the  distribution  of  money 
givtinto  «i  charity  in  Scotland.' v/^:^  x:.^  ^jg^^.'^r^x. 

Thfe  courts  of  some  manors,  as  those  of  Mansfield, 
and  of  Oowley  and'Caversham  in  Oxfordshire,  are 
said  to  have  jurisdiction  in  testamentary  m«tters.<  It 
has  -becu  determined  that  the  court  of  the  Marches  of 
Wales  at  Ludlow  has  no  power  to  hold  pleas  of 
lega^ies,''^  ^ 
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Section  II. 

Of  Parties  to  Suite. 

♦ 

A  LEdATEE  can  ia  gaoieral  only  sud  the  executor^ 
%8  being  the  representatiTe  of  the  testator^  imd  a  bill 
therefore  hy  a  residuary  legatee  agaiitst  the  executor; 
mid.a  debtor  to  the  testator,  siiiggesting  no -ceUusion 
or. insolvency,  was  dismissed  jems  against  thd  latter:* 
and  e?en  where  collusion  was  sftated  a  ne  exeat  r^nd 
against  the  debtor  was  refused.^  But  where  A.be^ 
queathed  a  legacy  rand  made  a  husband  and'  wif^  his 
executors,  and  the  husband  'made  bis  wife  and  his 
softL-eixecntors  of  bis  "will,  iiod  the  l^ajteeof  A.  exhi- 
bited his  bill  against  the  wife  ^id  her  sit>b,  diargii^ 
that  the  estate  of  Am  had  come  to  th^  hands  of  them 
both :  the  denmrrer  bf  the  son  was  over-raled';  the 
Cpurt  declaring  that  the  estate  of  A;1n  whoseisoeTer 
hands  ought  to  be  liable  to  his  l^acies.*" 

..Ijr,.aiii  execiltor  dies  intestate  a  legatee  cim  toot 
sue  his  administrator  in^  the  spiiitabl  covrt;  nnltas 
$dmiitiAtrhtion  de  bonis  nbn  has*  also  beeil  granted ; 
Tor  therq  ik  bo^  privity  between  tiie  testatoi*  and  ^atck 
administrator.''  But  if  there  are  two  executors,  and 
the  surviving  one  only  dies  intestate,  the  executor 
of  the  other  may  be  sued  there ;  and  it  is  no  objec- 
tion that  all  vested  in  law  in  the  survivor*    Whe- 


•  BeeUey  v.  Dornn|ftdn,  cited  6  *•  Tucker  9.  7V>well,  Lee^t  Ca.T. 

Ve8.  749.    Lord  Redesd.  PI.  129.  Hard.  1S6;  and  tee  Amend  v.Fo- 

^  Gmea  v,  OHffith/ 1  Jac.  &  W.  tts&Me,  2  RoU.  Ah.  <296.     '  • 

646.  «  Suppl.  to  Off.  Ex.  213,  dldag 

«  Nkhoison  v,  SIkemian,  I  Ch.  Oa.  OuUlan  v.  Gill,  1  Lev!  164. 
57.    2Freem.  181. 
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ther  an  executor  de  son  tort  can  be  sued  for  legacies 
has  been  doubted/ 

Where  a  man  bequeathed  legacies  to  his  infant 
children,  and  made  his  wife  (their  mother)  executrix, 
who  married  the  defendanti  and .  died :  it  yf^  held, 
that  the  infismts  had  no  claim  to  «n  account  of  their 
father-s  personal  estate,  because  they  did  w>t  call 
upon  their  father-in-law  to  account  during  the  life  of 
iheir  mothen" 

It  (has  been  laid  down  generally  that  all  executors 
must  0ue  and  be  sued :  ^  but  there  are  UiOcessarily 
Mime  exceptions  to  this ;  as  where,  for  instance,  some 
lOf  tfa^m  aire  oc^t  o/f ,  the  Juriddictio^  of  the  Court/ 
Sp  where  a  plaintiff  in  his  bill  against  one  exequtor 
alleged  that  he  knew  not  who  wa»  the  other,  and 
jyay.^d  .that,  the  defendant  might  discover  who  he 
.was ; .  a  d^iQ^rrer  for  want  of  parties  was-  overruled/ 
It  s^^ms  also  that  in  Chancery,  according  to  the 
j^ractice  at  )^w,  a  plaintiff  need  only  sue  the  ejke* 
cutors  who  h^v^  ^.d  ministered ;  and  that  if  he  makes 
an  executor  a  defendant,  who  says  he  has  not  proved, 
nor  intermeddle,  the  bill  will  be  dismissed  as  against 
hjfla.  with  co^ts,  ^  being  an  unnecessary  paity-^  lu 
t^  Exchequer  it  has  been  held  differently  in  the 
cf^ie  of  an  infant  plaintiff/ 

.  A  legatee  may  sue  on  behalf  of  himself  and  other 
l^atees;  or  he  may  sue  for  his  own  legacy  only, 
and  need  not  make  the  other  legatees  parties  ;*"  unless 


•  See  1  Rdl.  Ab.  919.     Swinb.  Eq.  Ab.  166.     .     . 

P.  4.  S.  U^t  citing  Noy  13*  •  Bowyer  t.  Gortrt,  1  Vet.  96. 

^  OlBtwitk  V.  Freeman,  Ifep.  T.  .;'  WiUia  tf.WeUoBr,  1    Raithby's 

Flihcb^  96;  and  see  Smith  r.  Johns,  Ver.  90,  N.  2.    Brown  v.  PittmaD, 

Cro.  Jac.  257.  G'db.  Eq.  R.  76. 

<  3  Ch.  Rep.  92.  »  Price  o.Vaughan,  2  Anttr.  624. 

*  CowsUd.9.  Cely,  Pr.  Ch.  63.    2        ^  Haycock  p.  Haycock,  2  Gh.  Ca. 
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the  legacies  are  chained  on  land/  Payment  to  a 
legatee  has-been  ordered  on  motion  with  the  consent 
of  all  parties,  the  assets  being  admitted  to  be  ample  :^ 
but  in  a  suit  by  a  single  legatee  for  his  own  legacy, 
unless  the  personal  representative  of  the  testator,  by 
admitting  assets  for  payment  of  the  legacy,  warrants 
an  immediate  personal  decree  against  himself,  by 
which  he  alone  will  be  bound,  the  Court  will  direct 
a  general  account  of  all  the  legacies  of  the  same  tes- 
tator, and  payment  of  the  legacy  claimed  ratoably 
only  with  the  other  legacies/ 

A  residuary  legatee  must  bring  before  the  Court 
all  persons  interested  in  the  residue,  except  Where  it 
is  not  necessary  or  convenient  thbt  all  *  should  be 
before  the  Court/  Thus  to  a  btil  for  the 'moiety  of  a 
residue,  the  other  moiety  being  giveki'  M  A^  (one  of 
the  ^fendants)  for  life,  and  upon  her  decease,  to 
aucb  persons  as  she  should  appejnt,  and,  in  defkuk 
-of  appointment,  to  certain  other  persons ;  the  Court 
thought  these  persons  must  be  made  parties,  although 
'the'  kitereat  was  upon  such  a  remote  contkigeiicy/ 
But  it  Seems  not  necessary  that  a  residuary  legatee 
i^ould  be  a  party  to  a  bill  for  a  specific  legiicy/  And 
if  ^ifee  of  two  joint  executors  and  residuary  legatees 
Assign  his  share,  the  assignee  may  sue  for  his  moiety 
without  making  the  assignor  or  his  representative  a 
party, unless  the  validity  of  the  assignment  is  denied, 


124.    Att.  Gen.  V.  Ryder,  id.  17B.  1  Turn.  1€0. 

Dunstall  9.  Rabett,  Rep.  T.  Fincb,  *  \S  Ves.  aSS.    Dnnstall  v,  Ra- 

243L    Morae  0.  Sadler,  1  Cox,  352.  bett.  Rep.  T.  Finch,  243.    Ptonons 

*  Mane  v.  Sadler,  1  €oz,  352.  o.  Neville,  3  Bro.  365. 
Faithful  V.  Hunt,  3  Anstr.  751 .  •  Sherrit  v.  Birch,  3  Bro.  229. 

*  Pearce  v.  Baron,  12  Ves.  459.  f  Wainwright  t*. Waterman,  1  Ves. 

*  Redetd.  Tr.  PI.  137;  and  see  J.  311;  and  see  Anon.  1  Ver.  261. 
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or  tbere  appears  to  the  Court  any  doubt  upon 
that  head/ 

The  s^poiiitees  under  the  will  of  a  married  woman 
must  in  general  be  made  parties  ;^  but  this  rule  was 
dispensed  with  where  they  were  very  numerous,  and 
the  plaintiffs  9ued  on  bdialf  of  themsdves,  and  ^he 
other  appointees/ 

The  assignee  of  the  legatee  of  a  term>  it  was  held, 
must  make  the  executor  a  party  to  a  suit  for  it, 
although  an  assent  to  the  legacy  is  alleged."^ 

The  Attorney  Greneral  must  be  a  party  to  a  bill 
for  a  kgacy  giveR  to  a  charity,  except  where  it  is 
giv«n  to'tfae  treaaurer,  or  other  officer,  of  some  esta- 
blished charitable  institution,  to  become  a  part  of  the 
general  funds  of  that  institution/ 

•A  httsband  can  not  sue  alone  for  a  legacy  be* 
queatbedt  to  bis  wife:'  nor  can  the  wife,  if  tA»y  are 
diiroMed  a  mensft  et  thoro,  sue  for  it  without  making 
her  husband  a  party/  In  the  spiritual  court,  it  has 
been  said,  a  wife  may  sue  alone/  -And  if  tht^  hus- 
band dim  before  the  time  at  which  a  legaey,  left  to 
his  wife,  is  payable,  she  may  bring  a  bill  for  it  without 
making  his  representative  a  party ;  for  although  the 
husband  might  possibly  have  released  it,  yet  that 
^all  not  be  presumed.' 

A  legatee  has  no  claim  against  an  executor  after 
a  distribution  of  assets  under  a  decree;  lor  where- 
the  Court  has  taken  the  management  of  assets  from 


•  Blake  v.  Jonet,  3  Anstr.  651.         St.  40;  but  see  CkdUj  v.  Fuker,  4 

*  Court  V,  Jeffery,  1  Sim.  &  St.     Bro.  38.  ^-— *•>»—-  -«>  ^ 


1 05.  '  Clark  0.  Ld.  Anglesey.  Nels.  78« 

«  Manning  9.  Thetiger,  ibid.  106.  2  FVeem.  160.    1  Ch.  Ca.  41.     . 

*  Moor  V,  Blagrave,  1  Ch.  Ca.  '  Anon.  2  Freem.  22. 
277.  ^  10  Mod.  64. 

*  WeUbeloved  v,  Jones,  1  Sim.  &  *  Brotberow  v.  Hood,  Com.  725. 
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dte^  executer  into  its  own  hands,  it  will  not  permit- 
him  to  be  charged  for  what  has  been  done  in  pur-; 
suance  of  its  directions. *"' 


Section  III. 
Of  Costs. 


.  The  general  rale  in  equity  as  to  costs  is,  thafe 
wherever  a  testator  has  expressed  himself  so  ambir 
^dusly  as  to  make  it  necessary  to  come  into  Court, 
his  general  assets  most  bear  theicwts."  Thus  whar6 
certain  specific  bequests,  as  well. as  the  residue  of 
the  real  and  personal  estate,  were  i^ven  over  to  .S. 
on  the  death  of  A.  without  children ;  aod  S.  filed  a 
bill  to  have  the  property  secured:  the  Loud  Gbmi* 
oellor  thought  the  costs  ought  clearly  to  be  paid  out 
of  the  assets  of  the  testator,  who  by  his  will  had  oo* 
casioned  the  difficulties/  So  where  a .  legacy  was 
given  to  such  person  of  the  name  of  M.  who  should 
prove  that  he  was  of  the  eldest  line,  and  nearest  rela^ 
tion  of  the  testator ;  a^  legatee,  who  established'  his 
elttinl,  was  held  entitled  to  his  costs  out  of  the  general 
69t&te,  except  the  costs  of  making  out  his  pedigree.** 
And  notwithstanding  the  offer  of  the  executors  ta 
a  legatee  to  inspect  the  accounts  of  the  testator's 
estate,  he  will,  if  he  filefr  his  bill  for  an  account,  be 


•  Farrell  v.  Smith,  2  B.  &  B.  337.  ton  v.  Tristam,  6  Ves.  346.    Wilson 

^  JoUifie  r.  JSMt>  3  Bro:  125.    Att.  v.  Brownsmitli,  9  Ves.  180.  Pearson 

(len.  p.  E.  Winchelsea,  id.  -374^    2  v.  Pearson,  1  Sch.  h  Lef.  10.    Stubbs 

Oox,  364.    Bftngli  v.  Read,  1  Ves.  J.  r.  Roth,  2  B.  &  B.  555. 

257.  Nonrse  v.  Finch,  1  Ves.  J.  344.  •  Studholme  v.  Hodgson,  3  P.W. 

Kidney  r.  Coa^smaka*,  I  Ves;  J.  436.  300. 

Howseit.Ghapman,4,V6S.542^  Bar-  ^  Wallis  v,  Williams,  Beam.* 'on 

ton  t^  Gooke^  6  Ves.  461.  -  Barring-  Coet»,  341. 
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entitled  to  his  costs;  for  he  has-  a. right  to  hav6  an 
account  taken  with  the  saaction  of  oaths^  and  ail  the 
other .  guards  against  deception,  which  a!  Court  of 
equity  can  supply/ 

In  the  saine^ray.;a  specific  legatee^''  or  a  plaintiff 
establishing  his  claim  to  a  bond  as  a  donatio  mortis 
caus^^*"  or  to  a  legacy  not  inserted  in  the  will  in  con- 
aequence  of  the  promise  of  the  executor  to  pay  it,"^  is 
entitled'  to  his  costs  out  of  the  general  estate. 

Where  the  devisee  of  land  charged  with  a  legacy 
mortgaged  it,  anci  the  purchase- money  of  the  estate^ 
after  a  sale  before  the  Master,  turned  out  not  sulfficient 
to  pay^  the  legaey  in  full :  the  Vice-chancellor  refased 
to  give  the  mortgagee,  who  wiaus  a  necessary  party  to 
the  milt;  his  costs  out  of  the  price ;  stating  that  the 
Iq^ee'was  not  to  be  put  to  expense  by  thelmpropek* 
conduct  of  ■  the  devisee,  or  the  folly  of  his  mort^ 
gagee/ 

When  however  the  question  is  not  betw^n  the 
individtial  legatee  and  the  person  taking  the  bulk  of 
the  estate^  but  arises  as  to  the  interest  in  propertjT 
cfearly  severed  from  the  bulk,  the  exji^tises  of  ques* 
tioviB  toocfaihg  that  :fund  are  to  be  thrown  nponthe 
iiiad  itself/  :  Thus  .where  a  man  bequeathed  the  resi* 
doe  of  lOB  estate  in  trust  to  invest  in  the  funds,  and 
4o  pay  the  dividends  between  his  two  daughters  A. 
and  B.»  &ir  their  respective  lives ;  and  in  case  of  the 
death  of  either  of  them,  without  leaving  issue,  in 

■  .  ■    .  ,  II  !■  .      .     I  II  ■  ■  ■  I 

# 

■  Sharpies  r.  Shoqples,  1  M'Clel.  ^  Barrow  r.Greenough,  3  Ves.  152. 
^06;'  but  see  Chapman  v.  Knell,  ib.         '  Shackleton  t^.Shackleton,2Sim. 

cited.       '  &  St.  242. 

*  Bagshaw  ».  Newton,  9  Mod.  283.         *"  Jenour  v.  Jenour,  10  Ves.  673 ; 

iNisbett  r.  Murray,  5  Ves.  149.  Bar-  and  see  D.  Manchester  tf.  Bpnhlun, 

ton  V,  Cooke,  id.  461 .  3  Vet.  61 .    Irwin  v.  Farrer,  19  Ves 

<  Gardner  v,  Parker,  3  Mad.  184.  86. 
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trust  to  pay  MM.^  port  of  the  mmety  of  tbe  one  so 
dying,  to  his  daughter  C. ;  the  residue  for  the  siur- 
YfTor  of  hb  said  two  daughters  for  her  life ;  and  in 
case  of  the  death  of  the  survivor  of  his  said  two 
daughters  A.  and  B«  wkhout  leaving  issue^  then  one 
moiety  of  the  residue  of  the  trast-monies  to  his  son 
8.,  and  the  other  to  his  daughter  €•;  and  the  testator 
afterwards  erased  the  name  <^  his  daughter  C.  ont 
of  his  will,  and  B.  died  without  issue,  after  whose 
death,  on  a  bill  filed  by  the  representatives,  of  S. 
claiming  the  600/.,  a  question  arose  whetiier  the 
costs  should  be  defrayed  from  the  general  residue  or 
from  the  500/. :  it  was  ordered  that  the  Master  shauki 
ascertain  how  much  of  the  costs  related  to  the  foes- 
tion  arising  on  the  will  of  the  testator  respecting  Ibe 
500/,  and  how  much  to  the  residue  of  BL's  moiety; 
so  much  of  the  500/.  as  would  raise  such  past  of  the 
costs  as  the  Master  should  apportion  in  respect  of 
the  500/.  to  be  sold.*  So  the  costs  of  the  Baakt  wlio 
are  made  parties  for  the  security  of  a  legacy ;''  or  the 
costs  of  an  order  requiring  isecurity  for  the  perf<mih 
ance  of  a  condition  annexed  to  a  legacy,*  are  to  be 
paid  out  of  the  legacy,  and  not  out  of  the  genenl 
estate.  And  where  the  question  was  as  to  a  void 
bequest  of  800/.  to  a  charity,  given  with  other  lega- 
cies out  of  the  residue  of  real  estate  devised  to  be 
sold,  whether  it  belonged  to  the  heir,  or  fdll  into  the 
residue  of  the  produce  of  the  real  estate :  the  Vice- 
Chancellor  observed,  the  justice  of  the  case  required 
that  the  costs  of  the  suit  should  be  borne  proper- 


•  Skrymaher  v.  Northcote,  1  Swanst.  57  L         •  Colston  r,  Morri«,  Bet.  o« 
^  Hammond  r.  Neaine,  1  Swanst  38.  Costs,  390.    6  Msd.  89. 
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tionably  by  tiie  8001.,  aad  the  surplus  produce  of  the 
real  estates  after  paying  liie  800// 

Nor  is  the  i^neral  estate  to  bear  the  additional 
costs  caused  by  the  conduct  of  any  of  the  parties. 
Thus  where  pendii^  a  suit  by  one  of  two  residuary 
legatees  against  the  other,  the  plaintiff  assigned  his  in- 
tecest,  and  took  the  benefit  of  the  insolvent  act,  which 
caused  two  supplemental  suits :  it  was  held  that  as 
tiie  eosts  of  these  had  been  occasioned  by  the  acts  of 
the  plaintiff  tb^  ought  to  be  borne  by  his  share  of 
the  residclei''  So  where  after  a  bill  filed  for  establish- 
ing^ will,  and  carrying  the  trusts  into  execution,  the 
heir  cdso  fiUd  a  biH  to  hare  some  of  the  legacies  de- 
clared Toid  UDckar  the  statute  of  mortmain :  the  Lord 
Chaaceller  thought  it  just  that  the  costs  of  the  per- 
sonal estefe  should  come  out  of  the  personal ;  those 
4m£  die  peal  out  of  the  re^ ;  and  then  the  costs  of  the 
mmecassary  bill  by  the  hdr  at  law  would  fall  upon 
iiie  latter/"  . 

f  It  is  said  to  have  been  decided,  that  if  a  bill  for^^^^-;  ^^ 
the  payment  of  a  legacy  be  dismissed,  the  plaintiff  7'''*^^^'^^'^**'  "^ 
will  not  be  entitled  to  have  his  costs  paid  out  of  the 
^iestator's  estate,  notwithstanding  there  is  ambiguity 
in  the  wilL"^  Yet  in  an  information  for  a  legacy  given 
vto  a  charity,  which  was  decided  to  be  void,  it  was 
jordemd  that  all  parties  should  be  paid  their  costis  of 
the  suit  out  of  the  testator's  estate*^ 

A  legatee,  it  has  been  held,  coming  in  before  the 


*  Jones  tr.  Mitchell,  1  Sim.  &  St.  '  Newl.  Oh.  Pk*.  397,  dting  Lister 
290.  V.  Sherrin^hain,  in  the  Exch.  H.  T. 

»  Brace  9.  Ormond,  2  Jac.  &  W.  IB16;  and  see  kMad.  394.  Bvigess 

435.  r.  Robinaon,  3  Mer.  7* 

•  Leacroft  f .  Maynafd,  1  Ves.  J.  *  Att.  <9en.  t.  Hinzman,  2  Jac.  & 
279.  Walk.  270. 
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master,  and  not  party  to  the  cause,  shall  baVe  hk 
costis ;  for  it  was  in  his  power  to  have  brought  a  biU 
for  his  l^acy,  which  would '  have  put  the  estate  to 
further  charge/  And  where  upon  a  bill  by  a.residuary 
legatee  in  Chancery »  and  a /decree  for  admupdstration 
of  assets^.legatees,  whq  had/preidously  filed  their  biU 
in  the  Exchequer^  were,  restnuned .  /com .  any  forther 
proceedings  in  that  court,  .they.  were,  allowed  the 
costs  of  their  suit  up  to  the  time  of.  tbair  hav^ 
notice,  of  the  decree.^  A  legatee  also  establiafaing  a 
paper  in  the  ecclesiastical  court  is  entitled  to  havie  bis 
expenses  paid^out  of  the  estate/.  >  ,  i 

The  Court  refused  costs  against  a  legsatee .  fotind 
illegitimate  by  verdict,  and  claiitaiiig  a. legacy  as  a 
legitimate  child^  as  he  had. always  borne  the  name  of 
the  family,  and  beexi  received  in  if*  And  iiheu 
again  a  plaintiff  claimed  a  legacy,  which,  was  decided 
to  ^  have  been  adeemed  by  advancement  in  the,  tes*- 
tator's  lifetime,  the  bill  was  dismissed  without  costs, 
Lord  \Manna«  sajring,  it  was  a  family  cause,  and  a 
proper  point  to  come  before  the  Court, .  and  was 
raised  by  the  testator  himself/ 

.  In  charity  cases  costs  have  sometimes  been  given 
as  between  solicitor  and  client/  But  it  has  been 
held  .th^t.  in  a  bill  by  one  residuary  legatee  against 
another,  costs,  as  between  solicitor  and  client,  can 
not  be  given  put  06. the  estate  without  oonaent/.  In 
the  Exchequer  an  order  to  pay  costs  as  between 


-  Maxwell  t^. Wenenhall,2  P. W.  26.  and  B.  298. 

^  Jackson  9.  Leaf,.  1  Jac.  and  W.  '  M^ggriAgt  0.  lliackwdl,  1  Vei. 

229;  and  see  Clarke  v.  £.  Ormonde,  J.  475.  7  id.  88.  An.  Oen.  0.  Carle, 

1  /flc  122.  Bea.  on  cotts^  343.    1  Dkk.  113, 

*  Sutton  o.  Draz,  2  Phill.  323.  and  see  Bea.  on  costo,  214. 

<  Forbes  v. Taylor,  1  Vest  J.  99.  >  F^iiei"  r.  Tiiylor,  5  Mad.  470. 

*  Monck  0.  Lord  Moliek, .  1  JL  6  id.  3. 


\X 


OP  COSTS.  997 

^attorney  and  client  is  never  made  under  any  circnm- 
^.t  stances/    ,  '  ^' 

Costs  are  not  included  it^**  testamentary  expires,*-     -^ 
which  must  be  confined  to  the  uAal  charges  of  pro-     ^    "^  ^  -^ 
bate,  &c/  *      •  •       ^  • 

Under  a  decree  for  administration  of  assets,  the 
master  to  make  **  cUl  just  alknvances;'*  these  words 
were  held  (contrary  to  the  opinion  of  the  Master  of 
the  Rolls)  to  include  the  payment  of  legacies,  as  the 
plaintiffs  (the  residuary  legatees)  would  be  entitled  to 
nothing  until  the  legacies  were  paid/ 

•  Bea.  on  costs,  216.    Fontaine      ^  Browne  o.  Oroombrldge>  4  Mad.  602. 
V.Tyler,  9  PrL  105.  «  Nightingale  o.  Laweon,  1  Cox>  23. 
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36  Geo.  m.  5S. 
An  Act  for  repealing   certain  Duties  on  Legadea  and  Shares  of 
Persona!  Estates,  and  for  granting  other  I>aties  thereon,  in  certain 
Cases.*  [S6th  April,  17M.] 

The  first  and  second  sections  repeal  the  dnties  imposed  by  90 
Geo.  m.  38,  33  Geo.  III.  58,  and  S9  Geo.  HI.  51,  and  grant  new 
ones,  in  lieu :  these  were  added  to  by  45  Geo.  III.  38.    Those  given 

*  Two  or  three  caiet  have  oocnrred  as  to  these  duties  attaching  on  wills  of  tes- 
tator's residing  abroad.    Where  a  man  in  Indlit^  made  his  will  there,  giving  all  his 
real  and  personal  estate  in  trust  for  his  natmral  children  to  be  paid  them  on  attsiidng 
the  age  of  twenty-one  $  and  died  in  that  country^  and  one  of  the  ezecotors  proved 
the  irfQ  there,  possessed  himself  of  the  property,  and  came  over  to  Enj^and,  and  died 
before  any  of  the  legatees  were  of  age;  and  the  co-execntor  then  proved  the  wiU  in 
England,  and  the  property  was  thereupon  paid  over  to  him,  and  the  legatees  were 
also  all  resident  here:  it  was  held  that  the  duty  attached.*    So  whefe  one  of  the  r»- 
sidnary  legatees  of  a  teststor  in  the  East  Indies  took  out  adndnislntion  here, 'and 
esBBcnted  a  power  to  A.  and  B.  to  setde  all  aecoonts,  and  receive  all  monies  doe  to 
hfan  Of  mtA  MbiiMMrffror,  and  the  balance  was  remitted  from  India  to  A.  aad  B.  ac- 
eordingly  $  it  was  held  that  this  money  was  snliject' to  the  dn^.^    In  a  late  ease  a 
testator  In  India  beqoeathed  the  reddne  of  his  estate  and  effocti  to  his  brother,  A.  and 
his  sister  B*  in  SootUnd,  but  In  case  his  ^ster  sboold  die  before  him  leaving  cUldren, 
her  children  to  hare  the  share  she  would  have  been  entitled  to;  and  the  testator's 
dster  cBed  before  him,  and  after  his  death  the  executor  remitted  to  his  agento  In 
Englaad  pert  of  the  estate  with  iKrections  to  pay  one  moiety  of  it  to  A*,  aad  the 
other  to  B.  or  her  children;  and  the  chUdrea  institiited  a  salt  agriast  the  agente  for 
their  moiety,  wUch  was  accordingly  paid  into  court .  Sir  J.  Leach  observed,  that  if  a 
testator  £ed  m  IncBa,  and  his  personal  estate  was  whoDy  in  IncBa,  and  his  eotecntor 
was  resident  tiiere,  and  the  wQl  was  proved  there,  and  the  executor  remitted  to  a  le- 
gatee in  England,  or  to  some  other  person  In  Bnglaad,  for  the  speflMe  use  of  tiie 
legatee,  the  amount  of  Us  legacy^  he  was  of  opinion  that  the  leipMsy  duty  was  not 
payable  upon  such  remittance,  inasmuch  as  the  whole  estate  was  administered  in 
India,  and  the  remittance  was  in  respect  of  a  demand  which  was  to  be  considered  se^if^ 
estabfished  there.^^But  if  a  part  of  the  asseto  of  the  testator  was  found  In  Oigland,  *4^^^ '^  ^ 
ia  the  hands  of  the  agent  of  such  executor,  without  any  specific  appropriation,  and  a  ^^Ji    ^* 


f^^'S^t^i 


legatee  in  England  institated  a  smt  here  for  the  payment  of  his  legacy  out  of  such  :^^g^  ^  <^  ^^ 
nnappropriated  assets,  then  such  assets  were  to  be  considered  se  adnuniBtered  In     ^  ^^  ^^^^_*^ 


Bnglaad,  aad  the  legacy  duty  was  payable  In  respect  of  them.    That  in  the  principal* 

case  the  sum  hi  question  was  renntted  by  the  executor  in  India  to  the  defeodaate  for^^^  ^w^^^-^ 


•  AtL  Gen.  t».  CockereU,  1  PrL  165.         ^  Att  Gen.  v.Beatson,  7  Pri.  560.       •  •—^^  ^'^ 
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Duties  to  be 
under  the  m*- 
nagemeni  of 
the  commis- 
•ionenfbr 
■tampg. 


by  tile  lUt*  act  were  repeiJed  by  48  Geo.  III.  149,  and  new  dulies. 
substitated,  which  were  again  altered  by  65  Geo.  III.  184,  and  for 
which  see  post. 

III.  And  be  it  furth^  enacteiL  Tbat.tl^e  M^d  Dutiea  shall  be  under 
the  care,  management,  aiid' direction,  of  th^comDoissioners  for  the 
time  being  appointed  to  manage  the  duties  on  stamped  Tellum,  parch- 
ment, and  paper  i  who,  or  the  ma|or  part  of  them,  are  hereby  em- 
powered and  required  to  employ  the  necessary  officers  under  them  for 
that  purpose,  and  io  cause  four  <i|ew  stapaps  to  be  provided  to  denote 
Ae  sevend  rates  of  duty^fiereby  imposed;  that  is  to  say,  one  stamp  to 
'     denote  the  rate  of  two  pounds  per  centum,  one  other  sfamp  to  denote 
Che  rpte  of  three  pounds  per  centum,  one  other  stamp  to  denote^  the 
rate  ,of  four  pounds,  per. centum,  and  one  other  stamp  to  denote  the 
rate  of  six  pounds  ^per  centum,  and  the  same  to  alter  or  renew'  when- 
ever it  shall  be  requis^,' and ^€6  do-all  &ings  nediestery  for  Vsartyln^ 
this  act  into  execution,  according  to  the  rules,  methoda^and  directknis, 
herein  contained,  in-  as  foil  and  ample  a  manner,  as  they,  or  the  major 
part  of  theniy  are  authorized  and  empowered  to  put  in  execution  any 
law  concerning  stamped  vellum,  parchment,  or  paper. 
Committionera       IV.  And  be  itiurther  enacted,  That  the: said  commissionesarjhailf 
^rm  of\l^    by  Writing  uhder  their  tends  and  seals,  or  the  hands  andisealr.  of  Um 
duties,  and  to    major  part 'of  them,  appoint  proper  persons  in  the  sevend  oonoties, 
IS!!^?tS^'  sbiresi  st^iy^r^ries^  ridings,  and  divisions,  in  Great 'Britain,  as  occaabn 
fMnoaaleatates  shall  require,  to  collect  and  receive  the  duties  hereby  impo^d,  and  to 
"j;^  J^     keep  peoper  iM^cmmts  tbeno^  to  be  tiwsnittnd  tp./thf  kmi  iMm^sd 

ties  have  been    th«  saM  commteloiicfg ;  and  upen  payment  of  anyaudi^dtttf,  ii  paid 
I>sid, 


4t  the  head  o$6e  of  the  said  couitnissfoners,'  flie  said  edinlmfintonen 
shaO'cause  t^  Mme  ioii6  mf  en^^  "^'  tl^efr  ll^'ifi;  an4  ui hi  ^t 
^own  therein  to  the  account  of  the  personal  estate  in  respect  whereof 
the  aaid  duty  shaU  be  paid,  and  shaU  make  like  entri^  ^9  tbeif,  {lool^ 
opon  transMisskMi.  of  the  proper  aeoounlts  for  that  pwpBse^  fircna  the 
severafbffliiers  tb  be  appointed  by  the  said  conftidl^sio&ei^  fci^^li^  dif^^ 
foreni  counties,'  slures,  steWartnes,  ridings,  and  dhisibnS/  aforesaDk!, 
to  whom  ifbey  shall  irom  time  tO;  time  give  proper  orders  for  such 
purpose;  and  the  acoonnts  ^f  ^uch  payments,  shall  be  ke^^ 


*  • 


^^^^.^^^.^^^'^^V^KpoM  of  being  paid  to  B.,  the  retidiwiy  legatee ;  aad  if  B.  had  l)9n»  th^  ^^  . 
/^y-r^  /i»^>ig^aatty  l^ifrtee^ and  tiie  paymant  had  been  made  Io  her  aooordingly,  the  leswyda^ 
/J^m^/  .,:^>d^^*°*^  °^t  ha^e  beeo  ]»ayable  here.  Bat  B.  had  died  in  the  lifetime  of  the  testator, 
^^1  ^^jf-mA  ^e  jfH  of  the  residae  to  her  had  lapsed,  and  her  children,  the  phiialift,weielhe 
w   ^L^^iesidnSrylegalMs;  andilwirlnUwaBflled,  notd^OQ  thegronad  of  aipec^ 

Z;^    piatiOD  of  thisimn  to  them  by  the*  ezeentor,  for  no  such  ippmpriatioa  had  bsfll 

4^^  ^  ^.  .  ^yr?*^*  *•«  *!«»  **»  pstfosA  of  tMr  title  «ader  the  vill  aaieddoavyl^itee^aM 

,;_^  ^  LIT  jt^  u'  ^'— <  *^  wm  »  qasadoa  waa  admitssd  to  he  pact  of  the  testator^  MMuvy 

'/*/  .   ^w     siMa.     Thia  mm,   therefore,  vaa  estate  of  the  testator  administered  here,  and 

^^^J^i^JT/    ^ '***^ dttty  waSi  for  tt»t  rweon,  payable..   I^ogaa  v. Fairlie^  2  Sim. &  St  gsT^' 


x^-^ 
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inoper  leferaioes,  in  alphabetical  order,  according  to  the  sumauie  of 
tJie  testator,  testatrix,  or  intestate,  in  respect  of  whose  personal  estate 
such  pajrments  shall  have  been  made  respectively,  so  that  it  may  at  all 
times  i^pear  upon  the  books  of  the  said  commissioners,  what  payments 
have  been  Okade  in  respect  of  the  personal  estate  of  any  testator,  tes- 
tatrix, or  intestate* 

V.  And,  in  order  that  all  persons  may  be  enabled  to  take  receipts  CommissioQers 
and  discharges  on  the  payment  or  satis&ction  of  any  legacy,  or  residue  ^rintedre-  ^ 
of  any^persoaal  estate,  or  any  part  thereof,  according  to  the  directions  ceipts,  which 
presoribed  by  this  act :  be  it  further  enacted^  That  it  shall  be  lawful  ^r^'othen^the 
for  the  8fl(i4  eommtssioners  of  stamp  duties,  from  time  to  time,  to  pro-  lil^e  forms. 
vide  sofficient  quantities  of  paper  adapted  for  such  receipts  or  dis- 
cbalgei  as  aforesaid,  and  to  cause  to  be  printed  thereon  the  form  of 
words  in  the  schedule  hereunto  annexed  3  and  it  shall  also  be  lawful 
for  any  of  his  Majesty's  subjects,  requiring  such  receipts  or  discharges, 
to  came  the  same  to  be  duly  filled  up  with  sums,  names,  and  date, 
accoadtng  to  the  provisions   before-mentioned,  and  also  upon  any 
vdlnnk  or  parchment,  or  upon  any  other  paper  not  provided  by 
the  said  commissioners,  to  use  the  like  form  whenever  there  shall  be 
ooeaslon. 

VL  And  be  k  fovther  enacted.  That  the  duties  hereby  imposed  Duties  to  be 

shall,  in  all  eases  in  which  it  is  not  hereby  otherwise  provided,  be  ac-  ^^,  o7admi- * 

coantfld-  for,  answered,  and  paid,  by  the  person  or  persons  having  or  nistrators  on 

taidng'Sfae  hnrthen  of  the  execution  of  the  will  or  other  testamentary  ^^^^^^^Ij^^n^  ^  • 

instnMneot,  or  the  administration  of  the  personal  estate  of  any  person  '  ^  ^ 

daetased,  iqian  retainar  for  his,  her,  or  their  own  benefit,  or  for  the . 

baaefit  oi  any  other  person  or  persons,  of  any  legacy,  or  any  part  of 

any  le^gacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of 

sueh  residae,  which  he,.Nahe,  or  they  shall  be  entitled  so  to  retain,   **.*''     V; 

either  in  his,  her,  or  their  own  right,  or  in  the  right  or  for  the  benefit'    **^      *''  ' 

of  any  other  person  or  persons ;  and  also  upon  jdelivery,  payment,  or 

other  satisfaction  or  discharge  whatsoever,  of  any  legacy,  or  any  part 

of  any  legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of 

sucb  residue,  to  which  any  other  person  or  persons  shall  be  entitled ; 

and  in  case  any  person  or  persons  having  or  taking  the  burthen  oflfdutybenot 

such  execution  or  administration  as  aforesmd,  shall  retain  for  his,  her,  ^^  before  le- 

'  gaciea  arc  re- 

or  their  own  benefit,  or  for  the  benefat  of  any  other  person  or  parsons,  uined  by  exe- 

any  legacy,  or  any  part  of  any  legacy,  or  the  residue  of  any  personal  ^^^^^^^^if '*" 

estate,  or  any  part  of  such  residue,  which  such  person  or  persons  shall  having  deduct- 

be  entitled  so  to  retain,  either  in  his,  her,  or  their  own  right,  or  in  the  ^ ''» ^^®    . 

.  amount  to  be  a 

righ^  or  for  tlie  benefit  of  any  other  person  or  persons,  and  upon  debt  from  them 
which  any  duty  shall  be  chargeable  by  virtue  of  this  act,  not  having  ^^  j"f '11*^*^1^ ' 
tiist  paid  such  duty,  or  shall  dt:1iver,  pay,  f>r  otherwise  howsoever  legacies  without 
satisfy  or  discharge  any  legacy,  or  any  part  of  any  legacy,  or  the  ***^"^**"8^  **** 

2  D 
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doty,  it  ahall  be  residue  of  any  personal  estate,  or  any  part  thereof^  to  Which  atay  other 
both  pJti^.     P^i^n  Of  persons  shall  be  eotitted,  and  upon 'Which  any  dirty  shali  be 
chargeable  by  virtue  of  this  dot,  having  received  or  deducted  the  doty 
so  chargeable,  then  and  in  every  of  such  cases,  the  duty  which  shall 
be  due  and  payable  upon  every  siich  legacy,  and  part  of  legacy  mid 
residue,  and  part  of  residue  respectively,  and  which  shall  not  ha^e 
been  duly  paid  and  satisfied  to  his  Majesty,  his  heirs  and  sacceaaors^ 
according  to  the  provisions  of  this  act,  shall  be  a  debt  of  such  peabcMi 
or  persons  having  or  taking  the  burthen  of  such  execution  or  a4ittiiH^ 
stration  as  aforesaid,  to  his  Majesty,  his  heirs  and  succes^rs  j  and  in 
case  any  such  person  or  persons  so  having  or  taking  the  burtheo  of 
such  execution  or  administration  as  aforesaid,  shell  delti^er,  pay,  4]r 
otherwise  howsoever  satisfy  or  'discharge  any  such  legacy  or  residue, 
or  any  part  of  any  such  legacy  or  residue,  to  or  for  the  benefit  of  aay 
person  or  persons  entitled  thereto,  without  having  received  or  de- 
ducted the  duty  chargeable  thereon,  (such  duty  not  havhig  been  ^vdt 
duly  paid  to  his  Majesty,  his  heirs  or  successors,  according  to  the  pro- 
visions herein  contained)^  then  and  in  every  such  case  such  duty  shall 
be  a  debt  to  his  Majesty,  his  heirs  and  successors,  both  of  the  peraGta 
or  persons  who  shall  make  such  delivery,  payment,  satiBfiU}tiaii,.or 
discliarge,  and  of  the  person  or  persons  to  whom  the  satte  ahaU '  be 
made. 
^j^    What  shall  bt         VII.  And  be  it  farther  enacted.  That  any  gift  by  any  will  of  i»i^ 
*"*"  ^'^^^I^^'^Sd^  fnentary  instrument*  of  any  person  dying  after  the  passing  of  ttts  9di, 
f  ^'t-  intent  of  this     which  shall,  by  virtue  of  such  will  or  testamentary  in^tnimeot^  have 
4?GooflII       ®^^^^>  ^^  ^  satisfied  out  of  the  personal  estate  of  such  pervon.ao 
28. 4.  dying,  or  but  of  any  personal  estate  which  such  person  shafl  h»re 

power  to  dispose  of  as  he  or  she  shaU  think  fit,  shall  be  deemed  aad 

*  An  important  case  in  nsipect  of  the  poaablUty  of  evading  the  legacy  duty  has 
been  decided  in  the  Exchequer.  By  indentures  dated  the  25th  of  March,  1813,  W.  P. 
in  consideration  of  10«.  bargained,  sold,  &c.  to  A;  &  B.  a  leasehold  house,  a  sum  of 
7500/«  in  the  funds,  and  all  other  the  personal  estate  which  should  belong  to  bim  at 
the  time  of  his  decease,  in  tnut  for  himself  for  life,  and  after  his  decease  to  a^y 
the  produce  for  the  maintenance  and  edncataoa  of  H.  F.  nntil  twentjF-one  or  mar- 
riage, and  then  in  trost  for  H.F.,  her  executors,  &c.,  with  a  proviso  for  W.  F.  by 
deed  or  will  to  revoke  or  alter  all  or  any  of  the  tnists.  Afterwards  W.  F.  made  hia 
will,  by  whieh  be  coafirmed  the  deed,  except  where  it  was  altered  by  hb  will,  and 
after  giTing  some  legacies  appointed  A.  and  B.  his  executors.  At  the  death  of  W.  F. 
the  house  remained  in  his  possession ;  the  stock  was  standing  in  lua  name,  netar 
having  been  tvanaCerred  to  the  trustees;  and  ho  retained  the  entire  posseasioii  of  all 
the  other  property  mentioned  in  the  deed,  as  well  as  the  custody  of  the  deed  itself.' 
It  was  held  (dissentiente  Wood  B.)  that  the  deed  itself  was  to  be  considered  as  a 
testamentary  instrument,  or  that,  in  all  events,  the  deed  and  the  will  together  were 
testamentary ;  and  that  the  duty  tlicrefore  attached  upon  the  property  that  H.  P.  took 
under  them.    Att.  Gen.  v.  Jone»,  5  Pri.  56^. 


Criten  to  be  a  legacy  within  itiie  iotent  and  meaniog  of  this  act, 
wiietiier  the  aame  shall  be  given  by  way  of  annuity  or  in  any  other 
form,  and  wtiether  the  same  shall  be  charged  only  on  such  personal 
estate,  or  chai^d  also  on  real  estate  of  the  testator  or  testatra  who 
shall  give  the  same;  except  so  far  as  the  same  shall  bepnid  or  satkfiod'^;:^^'^^ 
out  of  snch  real  estate,  in  a  due  execution  of  the  will  or  testamentary  <^^.  x 
instrument  by  wbioli  the  same  sliaU  be  given ;  and  every  gift  which 
^Mdl  havtf  efiect  as  a  donation  mortis  causa,  shall  also  be  deemed  a 
legacy  within  the  intent  and  meaning  of  thb  act. 

■VIII.  And  be  it  further  enacted,  Thjst  the  value  of  any  k^acy  The  yalue  of 
given 'by  way  of  annuity,  whether  payable  annually  or  otherwise^  for  |^^  thrdnty 
any  life  dr  lives,  or  for  years  determinable  on  any  life  or  lives,  or  for  to  be  ciilculated 
years  ot  «>ti)er  period  of  time,  sliall  be  calculated,  and  the  <loty  diarge-  ta^annexwl 
able  thereon  shall  be  charged,  according  to  the  tables  in  the  sciieduls  tables,  and  the 
hereunto  annexed ;  and  the  duty  chargeable  on  such  annuity  shall  be  i^ulmcnts^&c 
paid  by  four  equal  payments,  the  first  of  which  payments  of  daty  shall 
be  made  before  or  on  completing  the  payment  of  the  first  year's  an-* 
nuity,  and  the  three  others  of  such  payments  of  duty  shall  be  -made  in 
like  manner  successively,  before  or  on  completing  the  respective  pay- 
ments fA  the  three  succeeding  years'  annuity  respectively ;  aud  the 
vtitie  of  any  saeh  annuity,  if  determinable  upon  any  contingency 
besides  the  death  of  any  person  or  persons,  shall  be  calculated  without 
r^gaM  to  stfch  contingency:  provided  always,  that  rf  any  such  annuity 
shall  ^termine  by  the  death  of  any  person,  before  four  years  payment 
of  ^dh  annuity  shall  become  due  and  payable,  then  and  in  such  case 
the  duty  shall  be  payable  in  proportion  only  to  so  many  of  the  pay- 
ments of'  the  said  anfnuity  as  actually  accrued  and  became  due  and 
payable  \  and  in-  case  any  such  annuity  shall  at  any  time  determine 
upon  any  other  contingency  than  the  death  of  any  person  or  persons, 
then  and  in  such  case,  not  only  all  payments  of  duty  which  would 
otherwise  become  due  after  the  happening  of  such  contingency>  if  any 
such  would  become  due,  shall  cease  \  hut  it  shall  be  lawful  for  the 
person  or  persons  who  shall  have  paid  any  duties  which  shall  have 
previously  become  due,  to  apply  for  and  obtain  a  return  of  so  much 
of  the  duty  so  paidj  as  will  reduce  the  same  to  the  Hke  duty  as  would 
have  been  payable  by  such  person  or  persons  for  such  annuity,  calcu- 
lated according  to  the  term  for  which  the  same  shall  have  endured; 
which  abatement  the  said  commissioners  for  management  of  the 
stamp  duties  shall  settle  and  determine  according  to  the  tables  in^tlie 
schedule  hereunto  annexed,  and  shall  cause  the  amount  of  such 
abatement  to  be  paid  to  the  person  or  persons  entitled  to  the  same, 
out  of  any  monies  in  their  hands  arising  from  the  duties  imposed  by 
this  act. 

IX.  And  be  it  further  enacted,  That  the  value  of  any  legacy  given  Tlie  value  of     .^^^  ^ 
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payahl«>  out  of  by  way  of  annuity  for  any  life  or  lives^  or  for  years  determinable  oo 

thcduT*  to^be  ^^^  ^^^  ^^  Uvea,  or  for  years  or  other  period  of  time,  and  chaigcd 
calculated  ac-    and  made  payable  out  of  any  other  legacy  or  legacies,  shall  be  cai 

«i^aafl^*x(^^M^  ^*®^»  *"**^  *^®  ^'^^y  ^^*1  ^  charged  thereon,  in  the  same  maaner  as 

and  the  duty  to'  hereinbefore  (greeted  with  respect  to  other  annuities ;  and  the  duty  oa 

tite^^^u^f'"    the  legacy  charged  with  such  annuity,  if  any  duty  shaU  be  payable  for 

such  legacies     such  legacy,  shall  be  calculated  on  the  value  of  such  legacy,  after  de- 

a^  dedocting  ^lucting  the  value  of  such  annuity  -,  and  the  duty  for  sudi  annuity  shall 

&c.  be  paid  by  the  person  or  persons  entitled  to  the  legacy  or  l^mcias 

charged  with  such  annuity,  by  four  equal  payments,  in  the  same  manner 

as  the  same  would  be  payable  according  to  the  provisions  bereiobcfoie 

contained,  if  such  annuity  had  been  a  direct  gift  to  the  annuitaDt, 

subject  to  the  like  proviso  in  case  such  anniuty  shall  determine 

four  years  payment  shall  become  due ;  and  the  payment  which  afaaU 

be  made  for  such  duty,  shall  be  retained  by  the  person  or  pcroons 

paying  the  same,  out  of  the  first  four  yeare*  payi^nts  of  such  atmnity^ 

if  so  many  shall  become  due,  or  out  of  so  many  of  such  payment*  as 

sball  become  due  by  equal  portions. 

Dutyonlega-         X.  And  be  it  further  enacted.  That  the  duty  payable  upon  -any 

^^^  £»  an^     legacy  given  by  direction  to  purchase  with  any  personal  estate  of  the 

nuities  to  be      testator  or  testatrix,  or  any  part  thereof,  an  annuity  of  a  certaiD  amount 

Se^sums^neces-^**'  ^^'^  ^*^®  ^^  ^^^^  ^^  ^^^  person  or  persons,  or  any  other  term,  shall 


sary  to  pur-      be  calculated  upon  the  sum  necessary  to  purchase  such  annuity 
chase  them.      .^  ^  ^^  ^^l^  beforementioned,  and  shall  be  deducted  from 

sum,  and  paid  as  in  the  case  of  other  pecuniary  legacies  i  and  the 
person  or  persons  paymg  or  satisfying  such  l^;acy,  and  the  parson,  or 
persons  for  whose  benefit  the  same  shall  be  paid  or  satisfied,  shali  be 
discharged,  by  payment  of  such  duty  so  calculated  as  aforesaid,  from 
all  other  demands  in  respect  of  the  duty  payable  on  such  Itgacy }  mad 
the  annuity  to  be  purchased  for  the  benefit  of  the  person' or  persons 
entitled  to  the  benefit  of  such  legacy,  shall  be  reduced  in  proportion 
to  the  amount  of  the  duty  payable  thereon  as  aforesaid,  such  redaction 
to  be  calculated  in  the  same  manner  as  the  duty  so  jwyable  is  herein- 
before directed  to  be  calculated ;   and  the  purchase  of  such  reduced 
annuity,  together  with  the  payment  of  such  duty,  shall  satisfy  and 
discharge  such  legacy  as  folly  bs  if  an  annuity  had  been  porchased 
equal  in  amount  to  the  annuity  so  directed  to  be  purchased. 
^^a  Dutyonlega-  '       XI.  And  be  it  further  enacted.  That  ifany  benefit  shall  be  given  by 
*^<''^1w  aak^lybe  ^^^^  ^^^  ^^  testamentary  instrument,  in  such  terms  that  the  amount 
^  ^^ascertained  hv  or  vahie  of  such  benefit  can  only  be  ascertained  firom  time  to  tinie>  by 
;^,iiittt]EcsS^       *^®  actual  application  for  that  purpose  of  the  fond  allotted  for  such 
^^^  fund,  to  he       purpose,  or  made  chargeable  therewith ;  or  if  the  amount  or  value  of 
^ub«  mon^as"       "^^  benefit  given  by  any  will  or  testamentary  instrument,  cannot,  by 
Cj^  applied.  reason  of  the  form  and  manner  of  the  gift,  be  so  ascertained  that  the 
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duty  can  be  charged  thereon  under  any  other  of  the  directions  herein 
oontamed ;  then  and  in  every  such  case,  such  duty  shall  be  charged 
upon  the  several  sums  of  money  or  effects  which  shall  be  applied  from 
time  to  time  for  the  purposes  directed  by  such  will  or  testamentary 
iii8Uvment>  as  separate  and  distinct  legacies  or  bequests,  and  shall  be 
paid  out  of  the  fund  applicable  for  such  purposes,  or  charged  with 
answering  the  s^me. 

XIl.  And  be  it  farther  enacted.  That  the  duty  payable  on  a  legacy  Hour  duty  on 
or  residue,  or  part  of  residue,  of  any  personal  estate,  given  to  or  for  J^^JJT?*  *""      ; 
the  benefit  of,  or  so  that  the  same  shall  be  enjoyed  by  different  persons  sons  in  succcs-  • 
in  anccession,  who  shall  be  chargeable  with  the  duties  hereby  imposed  "^^^  te^'°^  [ 
at -one  and  the  same  rate,  shall  be  charged  upon  and  paid  out  of  the  tbtrein,  shall 
legacy  or  residue^  or  part  of  residue,  so  given,  as  in  the  case  of  a  *^  charged, 
legacy  to  one- person;  and  where  any  legacy  or  residue,  or^part  of 
«eeidue,  aball  be  given  to  or  for  the  benefit  of,  or  so  that  the  same 
riiall  be  enjoyed  by  different  persons  in  succession,  some  or  one  of 
whthoEi^ahaH  be  chargeable  with  no  duty,  or  some  of  whom  shall  be 
chargeable  with  different  rates  of  duty,  so  that  one  rate'  of  duty  can 
mat  be  immediately  chaiged  thereon,  all  p>ersons  who,  under  or  in  con- 
«i9qnenae<'Of  any  sach  bequest,  shall  be  entitled  for  life  only,  or  any 
>  temporary  interest,  shall  be  chargeable  with  the  duty  in  respect 

bequest,  in  the  same  manner  as  if  the  annual  produce  thereof  '^'' 

had  been  given  by  way  of  annuity  3  and  such  persons  respectively  y 

afaall  be  so  chai^eable  with  such  duty,  and  the  same  shall  he  payable 
^haa  they  shall  respectively  become  entitled  to  and  begin  to  reeeive 
«uokpnHiuce,  and  shall  be  paid  by  equal  portions  during  the  aforesaid 
tetat'of  four  years,  if  they  shall  so  long  continue  to  receive  such  pro- 
date  y  and  vrhere  any  other  partial  interest  shall  be  given,  or  shall  arise 
oat  of  «ueh  property  so  to  be  enjoyed  in  succession,  ^e  duty  on  such 
jwitiol  interest  shall  be  charged  and  paid  in  the  same  manner  as  the 
dctyi  is  hereinbefore  directed  to  be  charged  and  paid  in  like  cases  of 
paartial  interests,  chaiged  on  any  property  given,  otherwise  than  to 
(Hffiei^at  persons  in  succession ;  and  aU  and  every  person  and  persons 
aiho'shlll  become  absolutely  entitled  to  any  such  legacy  or  residue,  or 
part'of  residue,  so  to  be  enjoyed  in  succession,  shall,  when  and  as  such 
pei>8on  or  persons  respectively  shall  receive  the  same,  or  begin  to  enjoy 
the  benefit  thereofj  be  chargeable  with  and  pay  the  duty  for  the  same, 
or  such  part  thereof  as  shall  be  so  received,  or  of  which  the  benefit 
sbiitt  be  '89  eiyoyed^  in  the  same  manner  as  if  the  same  had  come  to 
such  person  or  persons  immediately  on  the  death  of  the  person  by 
ivhom  such  property  shall  have  been  given  to  Be  enjoyed,  or  in  such 
BMumesr  tliat  the  same  shall  be  enjoyed  in  succession. 

-  XIII.  And  be  it  fiuther  enacted.  That  the  duty  payable  on  any  and  by  whom 
legacy  or  residue,  or  part  of  residue,  so  given  to,  or  so  to  be  enjoyed  P*y»^*«- 
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by  different  persons  in  succession,  upon  whom  the  4ttty  shall  be  chaige- 
able  at  one  and  the  same  rate,  shall  be  deducted  and  paid  by  the  perscm 
or  persons  having  or  taking  the  burthen  of  the  execution  of  the  will  or 
testamentary  instroment  under  which  the  title  thefeto  shall  arise,  upcm 
payment  or  other  satisfaction  or  dischai^e  of  every  or  any  part  of  such 
legacy  or  residue,  or  part  of  residue,  td  bAj  trustee  or  trustees,  or 
other  person  or  persons  to  whom  the  same  shall  be  payable  or  paid  io 
trust  Or  for  the  benefit  of  the  persons  so  entitled  thereto  in  succes- 
sion ;  and  if  the  same  shall  not  be  so  pnd  or  satisfied  to  any  such 
trustee  or  trustees,  then  such  duty  shall  be  deducted  and  paid  out  of 
the  cfq>ital  of  the  property  so  given,  upon  receipt,  by  any  of  the  per- 
sons so  entitled  in  succession,  of  any  produce  of  such  capital,  or  any 
part  thereof,  according  to  the  amount  of  the  capital  of  which  such 
produce  shall  be  so  received;  and  wh^re  the  duty  chai^eable  upon 
any  such  bequest  for  the  benefit  of  or  to  be  enjoyed  by  different  per* 
sons  in  succession,  shall  be  'chargeable  at  difflbrent  rates,  so  that  tbe 
same  cannot  be  paid  at  one  and  the  same  tide,  but  must  be  paid  id 
succession  as  aforesaid,  then  and  in  such  case,  all  and  every  the  person 
and  persons  having  or  taking  the  burthen  of  the  execution  of  the  wHl 
or  testamentary  instrument  in  which  such  beqUest  shall  be  contained, 
shall  be  chargeable  with  such  duties  in  succession,  in  the  same  mannor 
as  such  persons  would  be  chargeable  with  the  like  duties  in  oese  Gt 
immediate  bequest ;  unless  the  property  bequeathed  shall  have  been 
paid  or  otherwise  SStisfied  to  or  vested  in  any  trustees  or  trustee  as 
aforesaid,  in  which  case  such  trustees  or  trustee,  or  bis,  her,  or  their 
representativSes,  shall  be  chargeable  with  the  duties  for  and  in  respect 
of  such  propierty  so  vested  in  liim,  her,  or  them  respectively,  in  such 
and  the  same  manner  as  if  be,  she,  or  they,  had  had  or  taken  the 
burthen  of  the  execution  of  the  vrill  or  testamentary  instrument,  by 
which  such  bequest  shall  have  been  made ;  and  in  like  manner,  where 
any  partial  interest  shall  be  given,  or  shall  arise  out  of  any  such  pro- 
perty so  to  be  enjoyed  in  succession,  and  such  partial  interest  shall  be 
satisfied  or  paid  by  the  person  or  persons  so  ezgoying  such  property, 
such  person  or  persons  shall  be  chargeable  with  the  duties  for  and  in 
respect  of  such  partial  interest,  and  shall  retain  and  pay  the  same 
accordingly,  in  such  and  the  same  manner  as  if  he,  she,  or  they  had 
had  or  taken  the  burthen  of  the  execution  of  the  tvill  or  testameotaxy 
instrument,  by  which  such  partial  interest  shall  have  been  created  $ 
and  in  all  such  cases  the  person  or  persons  so  chai^geable  with  duty^ 
shall  be  debtors  to  the  King's  Majesty,  his  heirs  and  successors,  in 
like  manner,  and  shaH  be  subject  to  the  like  penalties,  as  the  person 
or  persons  having  or  taking  the  burthen  of  the  executk>n  of  such 
will  or  testamentary  instrument,  are  hereby  made  chargeable  and 
subject  to.  , 
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XIV.  Provided  always^  and  be  it  further  enacted,  That  no  duty  Plate>&c.whac 
shall  be  paid  on  any  articles  of  plate,  furniture,  or  other  things,  not  kiud,  not  liable 
yfeidijig  any  income*  and  given  to  or  for  the  benefit  of,  or  so  as  that  ^^  ^'"^y  *'*'  *!* 
the  same  be  enjoyed  by»  different  persons  in  succession,  whilst  the  penombiviDg^ 
$ame  shall  be  so  enjoyed  in  kind  only  by  any  person  or  persons  not  i»owct  to  du- 
having  any,  power  of  selling  or  disposing  thereof,  so  as  to  convert  the 

sam^e  into  money  or  other  property  yielding  an  income  ;  but  if  the  same 
shall  be  actualljT  sold  or  disposed  of,  or  shall  come  to  any  person  or 
peijSon^s  having  power  to  sell  or  dispose  thereof,  or  having  an  absolute 
interest  therein,  then,  an,d  in  each  and  every  such  case,  the  same  duty 
shall  be  chargeable  and  paid  thereon  as  if  the  same  had  been  originally 
given  absolutely,  and  with  full  power  to  sell  or  dispose  thereof,  and 
shf^ll  be  chargeable  upon  and  paid  .by  the  person  or  persons  for  whose 
^j^efit  the  same  shall  be  sold,  or  who  shall  have  power  to  sell  or  dis- 
pose thereof,  or  an  absolute  interest  therein,  and  shall  become  the  debt 
of  ^uch  person  or  persons  ',  but  shall  not  be  a  charge  on  any  person  or  * 
^rsons  by  reason  of  his,  her,  or  their  having  assented  to  such  bequest, 
as  the  person  or  persons  having  or  taking  ttie  burthen  of  the  execution 
of  the  will  or  testamentary  instrument  by  which  such  bequest  shall 
haye  been  made. 

XV.  Provided  always,  and  be  it  further  enacted.  That  where  any  Daty  on  Wa- 
^acy,  or  any  residue  or  part  of  residue,  shall  be  so  given  by  any  will  ^^I^S^^*^!* 
Qjc,  tesfamepti^ry  instrument,  that    different  persons    shall    become  charged  as 
Qfltitled  thereto  in  succession,  the  duty  shall  be  charged  thereon  as  J"^^'  wheilifir 
given  to  be   enjoyed   in   succession,   whether   the   person    or    per-  wills  or  by  in- 
^ns   jsntitled  thereto   shall  take   the  same  under  or  by  virtue   of  **^''"^y' 
such  lyill  or  testamentary  instrument,  and  the  dispositions    therein 
qootained,  or  in  default    of   such   dispositions,  and  as  entitled  by 
intestacy, 

XVI.  And  be  it  further  enacted.  That  where  any  legacy,  or  residue  Duty  on  legs- 
or  part  of  residue,  shall  be  given  to  or  for  the  benefit  of  any  person  or  n**"*ij*{? 
p^rspi^S  in  joint  tenancy,  some  or  one  of  whom  shall  be  chargeable  paid  in  propor- 
w^th  any  duty,  hey-eby  imposed,  and  some  or  one  of  whom  shall  not  be  [^?!jf7k*"* 
so  chargeable,  the^j)erson  or  persons  chargeable  with  duty  shall  pay  parties. 
s)ic|x  duty  in  proportion  to  the  interest  of  such  person  or  persons  re- 
spectively in  such  bequest  ^  and  if  any  person  or  persons  chargeable 

with  duty,  and  entitled  in  joint  tenancy  as  aforesaid,  shall  oecome  en-     »      * 
titled  by  supivorship^  or  by  severance  of  the  joint  tenancy,  to  any    *    *'~   * 
lacger  inter^^  in  the  property  bequeathed,  than  that  in  respect  of  -v    .  .  ' 

which  such  duty  shall  have  been  paid,  then,  and  in  such  case,  all  and 
fvery  such  person  or  persons  so  becoming  entitled  by  survivorship,  or 
Ify  ^v^raiicfe,  sljaU  be  charged  with  the  same  duty  as  if  the  property 
tp  whic^  such  joint  tenant  or  joint  tenants  shall  so  become  entitled 
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had  been  originally  given  to  or  for  the  bencHt  of  sUch  person  or  persons 
only. 
Duty  on  lega-  XVII.  And  be  it  further  enacted.  That  when  any  legacy,  or  any 

^timrancln'   residue  or  part  of  residue,  shall  be  given,  subject  to  any  contingency 
to  be  charged    which  may  defeat  such  gift,  and  whereupon  the  same  may  go  to  some 
^querts^c!*  Other  persons  or  person,  such  bequest  (unless  chargeable  as  an  annuity 
under  the  provisions  herein  contained)  shall  be  chained  with  duty  as 
an  absolute  bequest,  to  the  person  or  persons  who  shall  take  the  same 
subject  to  such  contingency,  and  such  duty  shall  be  paid  out  of  the 
capital  of  such  legacy,  or  residue  or  part  of  residue,  notwithstanding 
the  same  may,  upon  such  contingency,  go  to  some  person  not  charge- 
able with  the  same  duty,  or  with  any  duty ;  and  if  such  contingency 
shall  afterwards  happen^  and  the  property  so  bequeathed  shall  there*, 
upon  go  in  such  manner  that  the  same,  if  taken  immediately  jafl&r  the 
death  of  the  testator  or  testatrix,  under  the  same. title  would  have 
been  chargeable  with  a  higher  rate  of  duty  than  the  duty  sp  paic|,  the 
person  or  persons  becoming  entitled  thereto,  shall  be  charged  with 
'  and  shall  pay  the  di£ference  between  the  duty  so  paid,  iind  such  higher 

rate  of  duty. 
How  duty  on  XVIII,  And  be  it  further  enacted.  That  whete  any  legacy,  or  the 

je&'^o'wer  fescue  or  any  part  of  the  residue,  of  any  personal  estate,  shill  be  sub- 
of  appointmeiit  jected  to  any  power  of  appointment  to  or  for  the  benefit  of  any  person 
charged  •  ^^  persons  specially  named  or  described  as  objects  of  such  power,  such 

property  shall  be  chaiged  with  duty  as  property  g^ven  to  different 
persons  in  s^ccessian ;  and  in  so  charging  such  duty,  not  oaly  the 
person  and  persons  who  shall  take  previous  or  subject  to  such  power 
of  appointment,  but  also  any  person  and  persons  who  shall  take  under 
or  in  de&ult  of  any  such  appointment,  when  and  as  they  shall  so  take 
respectively,  shall,  in  respect  of  their  several  interests,  whether  pre- 
vious, or  subject  to,  or  under,  or  in'defoult  of  such  c^ipointment,  be 
'  ch{u*ged  with  the  same  duty,  and  in  the  same  manner,  as  if  the  same 
interests  had  been  given  to  him,  her,  or  them  respectively,  in  and  by 
the  will  or  testamentary  disposition  containing  such  power,  in  the 
same  order  and  course  of  succession  as  shall  tako  place  under  and  by 
virtue  of  such  power  of  appointmentj.or  in  de&ult  of  executloa  thereof, 
^^^    ^^^^^  *^  *^^  ^^*^^  .™*y  h^pen  to  be  \  and  where  any  property  shall  be  j^vep 

for  any  limited  interest;  and  a  general  and  absolute  power  of  appoint- 


y»^^?i^  ;jE^^.        ment  shall  also  .be  given  to  any  person  or' persons  to  whom  the 
^  property  would  not  belong  in  default  of  such  i^ppointment,  such  pro- 

perty, upon  the  execution  of  such  power,  shall  be  charged  with  the 
same  duty,  and  in  the  same  manner,  as  if  the  same  property  had  been 
in^uediately  given  to  the  person  or  persons  having  and  executing  such 
power,  after  allowing  any  duty  before  paid  in  respect  thereof;  and 
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where  any  property  shall  be  giveii  with  any  siicli  general  jh)w^  of 
ap{)ointnient,  which  property  in  default  of  appointment  will  belong"  to 
the  person  or  persons  to  whom  such  power'  shall  also  be  given,  such 
property  'shall  be  charged  with,  and  shall  pay  the  duty  by  this  act 
imposed,  in  the  same  manner  as  if  such'  property  had  been'  given  to 
such  person  or  persons  absolutely  in  the  first  mstance^  without  such' 
power  of  appointment. 

XIX.  And  be   it  further  enacted.  That  any  sum  of  money  or  apd  bow  on 
personal  estate,  directed  to  be  applied  in  the  purchase  of  real  estate,  5f~^S*b?' 
shall  be  charged  with  and  pay  duty  as  personal  estate ;  unless  the  applied  in  pur- 
same  shall  be  so  given  as  to  be  enjoyed  by  different  persons  in  sue-  ^'jjfllf^ 
cession,  and  then  each  person  entitled  thereU)  in  succession,  shall  pay 

duty  for  the  same  in  the  same  xnanner  as  if  the  same  had  not  be^n 

directed  to  be  applied  in  the  purchase  of  real  estate,  unless  the  same  ^ 

shall  have  been  actually  applied  in  the  purchase  of  real  estate  before 

such  duty  accrued ;  but  no  duty  shall  accrue  in  respect'  thereof,  after 

the  same  shall  have  been  actujjlly  applied  in  the  purchase  of  real 

estate,  for  so  much  thereof  as  shall  have  been  so  applied  :    provided 

nevertheless,  that  in  case  before  the  same  or  some  part  thereof  shall 

be  actually  so  applied,  any  person  or  persons  shall  become  entitled  to 

an  estate  of  inheritance  in  possession  in  the  real  estate  to  bis  purchased 

therewith,  oi'  with  so  much  thereof  as  shall  not  have  been  applied  tn 

the  purchase  of  real  estate,  the  same  duty  which  ought  to  be  paid 

by  such  person  or  persons,  if  absolutely  entitled  thereto  as  personal 

estate  by  virtue  of  any  bequest  thereof  as  such,  shall  be  charged  cfn 

such  person  or  persons,  and  raised  and  paid  out  of  the  fund  r^mahiiDg 

to  be  applied  in  such  purchase. 

XX.  And  be  it  further  enacted.  That  estates  pur  auter  vie.  Estates  pur  an- 
applicable  by  law  in  the  same  manner  as  personal  estate,  shall  be  ),]^  ^  personal 
charged  with  the  duties  hereby  imposed  as  personal  estate.  estates,  to  be 

XXI.  Provided  always,  and  be  it  further  enacted,  That  tf  «ttiy  mo nSy  left  to 
direction  shall  be  given,  by  any  will  or  testamentary  instrument,  for  p»y  dutvnot 
payment  of  the  duty  chargeable  upon  any  legacy  or  bequest  out  ofj  *'^^*' 
some  other  fnnd,  so  that  such  legacy  or  bequest  may  pass  to  the 

person  or  persons  to  whom  or  for  whose  benefit  the  same  shall  be 
given>  free  of  duty,  no  duty  shall  be  chargeable  upon  the  mortey  to  be 
applied  for  the  payment  of  such  duty,  notwithstanding  the  same  may 
be  deemed  a  legacy^  to  or  for  the  benefit  of  the  person  or  persons  who 
would  otherwise  pay  such  duty. 

XXn.  And  be  it  further  enacted.  That  in  cases  of  specific  l^^ies.  Mode  of  asoer* 
and  where  the  residue  of  any  personal  estate  shall  consist  of  property  JJJJJ^yJStn^ 
which  shall  not  be  reduced  into  money,  it  shall  be  lawful  for  the  ducod  into 
person  or  persons  having  ot  taking  the  burthen  of  the  administration  of '^^''^* 
such  effects,  or  the  person  or  persons  by  whom  the  duty  thereon  ought 
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to  be  paid,  to  set  a  Taliie.  thereon,  and  offer  to  pay  the  duty  according 
to  such  value ;  or  to  require  the  commissioners  for  management  of  the 
stamp  duties/  to  appoint  a  person  to  set  such  value,  at  the  expense 
of  the  person  or  persons  by  whom  such  duty  ought  to  be  paid ;  and  it 
shall  be  lawful  for  the  commisnio^ers  to  accept  the  duty  offered  to  be 
paj|J«  upon  the  value  set  by  the  person,  or  persons  having  or  taking  the 
administration  of  such  effects,  or  by  whom  the  duty  for  the  same  shall 
\^  payable,  without  such  appraisement,  if  the  said  cooxmissioners  shall 
think  fit  so  to  do  3  but  if  the  said  commissioners  shall  not  be  satisfied 
with  the  vfilue  so  set,  on  w^iich  the  duty  shall  be  so  offered,  it  shall  be 
lawM  for  the  said  commissioners,  notwithstandii^  such   offer,  to 
appoint  a  person  to  apjHuise  such  effects,  and  to  set  the  value  thereon, 
on  which  value  so  set  the  said  commissioners  shall  assess  the  duty 
payable  in  respect  thereof,  an^  require  the  same  to  be  paid ;  but  if  the 
person  or  persons  by  whom  such  duty  shall  be  payable,  shall  not  be 
satisfied  with  the  valuation  made  under  the  authority  of  the  said  com* 
mifsioners,  and  pay  the  duty  accordingly,  it  shall  be  lawful  for  such 
person  or  persona  to  cause  the  valuation  so  made  under  the  authority 
of  the  said  conunissioners,  to  be  reviewed  by  the  commissioners  of  the 
Und  tax  for  the  time  being,  of  the  district  or  place  where  such  effects 
shaU  be,  at  (heir  next  meeting,  after  the  said  commissioners  for 
piaaagement  of  the  stamp  duties  shall  have  assessed  and  requured 
p^jment  of  siich  ^oty  as  aforesaid,  if  fourteen  days  shall  have 'elapsed 
^ween  such  time  and  the  pieeting  of  the  said  con^missioners  of  land 
(ax,  and  if  not,  then  at  the  next  i^ucceeding  meeting  of  the  said  com- 
missioners, of  which  appeal  six  days  notice  shall  be  given  to  the  said 
commissioners  of  stamp  duties ;    and  the  said  commissioners  of  the 
]iuBi^  t^  shall  and  may  (if  they  think  fit)  appoint  a  person  to  appraise 
sf9cl\  dSl^cXs,  ^d  set  i^  value  thereon,  and  shall  and  may  hear  and  de- 
termine such  appea^l,  in  the  same  manner  as  in  any  other  cases  of 
appeal  to  them,  and  with  the  like  authorities,  and  their  judgment  shall 
be  fiqfd  3  fi^4  if  the  valuation  made  under  the  authority  of  the  said 
epnHPisQipvkerfi  of  the  stamp  duties  in  the  case  last-mentioned,  shall 
qof  h^  du^  appeipled  from  within  the  time  aforesaid,  or  shall  be 
i^rmed  upon  appeal,  the  doty  shall  be  paid  according  to  such 
valuation  3  and  Jf  any  variation  shall  be  made  on  such  appeal,  the  duty 
shall  be  paid  according  to  such  variation ;  and  if  the  duty  assessed  in 
manner  aforesaid,  shfJl  exceed  the  duty  offered  to  and  refused  by  the 
said  commissioners  of  stamp  dutie8,'the  expense  of  such  appraisement 
and  oth^r  proceedings  in  asaessmg  such  duty,  shall  be  borne  by  the 
person  or  persons  by  whom  sueh  duty  shall  be  payable  3  and  if  any 
dispute  shall  arise  between  any  person  or  persons  entitled  to  any  such 
legacy,  or  residue  or  pari  q£  residue,  and  any  person  or  persons 
having  or  taking  the  burt|ien  of  jLhe  iMimini^tration  of  such  effects. 
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with  respect  to  the  value  theceof^  or  with  res]iect.  to  the  duty  to  be* 
paid  tliereon^  the  duty  shall  be  assessed  by  the  said  gouMixisskiBer»  of 
atamp  duties  oa  reference  to  them  by  either  party  ibc  t^Hit  purpose  j^ 
and  if;  the  Talne  of  any  property  on  which  sueh  duty  ovgbt  to  l^  p4ul 
shall  be  in  dispute,  the  asiid  eooinHSsiooei*  of  the  stamp  4^i$k$  shaU 
cause  an  appmisMikeat  to  be  tnade  thefeof>  at  the  expense  of  ^  persoa 
or  persons  by  whom,  sueh  duty  oufifht  to  be  paid^  in  t^e  wanner  hepein- 
b^re  d^ireeted  in  other  eases,  and  assess  the  duty  thereon  accordinggy;  ^ 
and  if  such  person  or  persons  by  Ti4K>m  such  duty  oi^ht  to  be  pajd^ 
shall  be  dissatisfied  with  s«cl|  valuatio^i^,  or  with. the  assessment  of 
duty  made  Upon  su^  -valoation  by  the  said  commissioners  of  the  stamp 
duties,  the  same  ^hall  be  reviewed  and  finally  determined  by  the  said 
eomfmissioners  of  the  land  tax,  upon  appeal  t6  them  within  the  tame, 
and  under  the  restrictions,  and  in  the  maimer  berein^-beiore  direeted  in 
other  eases  j  but  if  such  ▼alvtation  or  assessment  shaU  not  be  duly 
appealed  from  within  the  time  limited  for  that  puvpose,  or  shf^l  be 
affirmed  upon  appeal,  the  duty  shall  be  paid  aecordiog  thereto }  and  if 
any  variation  shall  be  made  therein  on  such  appeal,  the  duty  shall  be 
paid  according  to  such  variation  ;  and  in  case  the  effects  whereon  wj 
soeh  duty  shall  be  payable  shall  be  at  the  distance  of  ten  miles  from  , 
London,  then,  and  in  such  case,  it  0hdlNbe  lawful  to  make  the  Uke 
applieatiott  to  such  person  as  shall  he  ckpnted  for  that  purpose  by  the 
said  commissioners  to  act  in  thdr  stead,  in  such  cases;  withia  the 
emmty  or  dfstriot  in  which  sueh  effects  shall  be  3  and  such  peison  so 
deputed  shall  act  in  such  cases,  in  all  respects>  in  %  the  same  manner 
ea  the  said  oommissioners  are  hereby  authorized  to  ad;,  subjeot 
neverthdess  to  the  instructions  and  cootroul  of  the  said  com- 
missiQQers. 

XXIII.  And  be  it  Ibrtber  enacted.  That  where  any  legacy,  or  part  Duty  on  legs- 
of  any  legacy,  ot  residue,  or  part  of  residue,  whereon  any  duty  «baU  ^^  TiTinw*^, 
be  chafe^able  by  this  aoi>  shall  be  satisfied  otherwise  than  by  paymeiMt  &c.  10  be  paid 
of  money  or  application  of  specific  effects  for  that  purpose,  or  shall  be  "h^'^!|'e^of\hc 
released  for  cennderation,  or  eompouaded  for  kss  thon  the  amovuH  or  satisfiEuition. 
value  thereof,  then,  and  in  such  case,  the  duty  AM  be  cbai^;ed  md 

paid  in  respecat  of  such  legacy,  or  part  of  legacy,  or  residue,  or  port  of 
residue,  according  to  the  amount  or  vahie  ot  the  property  takfm  in 
satisfeetiott  tliereof,  or  as  ihe  oonsideratioii  ft»r  r^ase  thereof,  4Dr  eom-  ^ 

position  for  the  same :  provided  oiwiys,  that  if  any  legaey  or  bequest  «,  ^    r 

shall  be  made  in -sotisfiictieii  of  any  other  legacy,  or  bequeet,  or  titl^  V  '^ 

to  any  residue,  or  part  ef  residue,  of  any  pessoaal  eetate  remaining  ^  ^ 

u^Mdd,  the  duty  elM)l  not  be  paid  on  both  subjects,  althoi^h  both  \^ 

may  be  ehaijgeable  with  duty,  but  shoU  be  paid  on  die  subject  yieldinig 
the  largest  duty. 

XXIV.  And  be  it  fiirther  enacted.  That  if  any  person  or.persoqs  If  legatees 

,  refuse  to  acrppt 
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legacies,  duty 
deducted,  the 
court,  in  case 
of  suit,  may 
order  them  to 
pay  costs; 


and  in  suits 
where  the  party 
sued  may  vrish 
to  stop  pro- 
>  o^^ings  on 
payment  of 
bequests,  de- 
ducting doty, 
the  court  may 
make  order 
therein. 


{^^  If  suit  be  insti- 
^^       tnted  concern- 
^.     M  ikig  administra- 
^^  ^  tion,  the  court 
?*^  to  pToride  for 
**^#  payment  of  tha 
I//,    duty. 


having  or  taking  the  burthen  of  the  execution  of  the  will  or  otl^er 
testamentary  instrument,  or  the  administration  of  the  personal  estate 
of  any  person  deceased,  or  any  other  person  or  persons  hereby  made 
chargeable  with  duty,  shall  declare  himself,  her»elf,  or  themselves 
ready  and  willing,  and  shall  accordingly  offer  to  pay  any  pecuniary 
legacy,  or  residue,  or  part  of  residue,  deducting  the  duty  payable 
thereon,  or  shall  in  like  manner  oiler  to  deliyer  or  otherwiae  dispose 
of  any  specific  legacy,  or  any  specific  propaty,  part  of  any  residue 
of  any  personal  estate,  to  or  for  the  benefit  of  the  person  or  per- 
sons entitled  thereto,  or  to  any  trtistee  or  trustees  for  such  person 
or  persons,  upon  payment  of  the  duty  payable  in  respect  thc^reof,  and 
the  person  or  persons  entitled  to  such  legacy,  or  residue,  or  part  of 
residue,  or  the  trustee  or  trustees  for  such  person  or  peicons,  shall 
refuse  to  accept  such  offer,  and  to  give  a  proper  release  and  discharge 
for  such  legacy  or  residue,  or  so  much  thereof  as  riiall  be  offered  to  be 
pud,  delivered,  or  otherwise  disposed  of  as  aforesaid,  then,  and  in 
such  case,  although  no  actual  tender  shall  be  made,  if  any  suit  shall  be 
afterwards  instituted  for  such  legacy  or  eil^cts,  respedthig  which  such 
offer  shall  have  been  made,  it  shall  be  lawfol  for  the  court  in  which 
such  suit  shall  be  instituted,  to  order  all  costs,  charges,  and  expenses 
attending  the  same,  to  be  paid  *by' the  person  oi^  persons  who  shsAl  hav« 
refused  to  accept  such  offer,  and  to  give  or  join  in  such  release  or  dis- 
charge, or  to  order  such  costs,  charges,  and  expenses,  to  be  deducted 
and  retained  out  of  such  legacy  or  effocts,  together  with  the  duty 
payable  thereon,  as  the  said  court  shall  see  fit  j  and  in  case  any  suit 
shall  be  instituted  for  payment  of  any  legacy,  or  residue,  or  part  of 
residue,  of  any  personal  estate,  and  the  person  or  persons  sued  for  the 
same  shall  be  desirous  of  staying  proceedings  in  such  suit,  on  payment 
of  the  money  due,  or  delivering,  or  otherwise  disposing  of  the  specific 
eiSects  demanded,  after  deducting  or  receiving  the  duty  payable  there- 
on, it  shall  be  lawfol  for  the  court  in  which  such  suit  shall  be  instituted, 
if  it  shall  see  fit,  on  application  in  a  summary  way,  to  make  such 
order  for  payment  of  such  legacy,  or  residue,  or  part  of  rQsidue>  or  for 
delivering  or  otherwise  disposing  of  such  efibcts,  and  for  pajrmeat  of 
the  duty  payable  thereon,  and  all  such  costs,  charges,  and  e^penaes^ 
attending  such  suit  as  shall  be  just. 

XXV.  And  be  it  forther  enacted,  That  if  any  suit  shall  be  instituted 
concerning  the  administration  of  the  personal  estate  of  any  peisou 
dying  t^tate  or  intestate,  or  aifypart  of  such*  estate  in  whfdi  any 
direction  shall  be  given  touching  the  payment  of  any  legacies  or  legacy 
of  such  person,  or  the  residue  of  his  or  her  personal  estate,  or  any  part 
thereof,  the  court  wherein  such  suit  shall  be  instituted  shall,  in  giving 
directions  concerning  the  same,  provide  for  the  due  fiayment  of  the 
duties  hereby  imposed  \  and  in  taking  any  account  of  any  personal 
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estate,  or  otherwise  acting  ooneemiiig  the  same,  such  court  shall  take 
care«tbat  no  allowance  shall  be  made  in  respect  of  any  legacy,  or  part 
of  l^acy,  or  of  any  residue,  or  part  of  residue,  in  any  manner 
whatsoever,  without  due  proof  of  the  payment  of  the  duties  hereby 
imposed. 

XXVI.  Provided  always,  and  be  it  further  enacted,  That  any  person  Executors  may 
or  persons  having  or  taking  the  burthen  of  the  execution  of  any  will  or  ^^Ji^'SfJ^^ 
other  testamentary  instrument,  or  the  administration  of  the  personal  of  the  duty  ac- 
estate  of  any  person  deceased,  may  from  time  to  time  pay,  deliver,  or  ^^^* 
otherwise  dispone  of  any  legacy,  or  any  part  of  any  legacy,  or  make 
disti:ibution  of  any  part  of  the  residue  of  any  personal  estate,  on  pay- 
ment, ficom  time  to  time,  of  such  proportions  of  the  duty  hereby  im- 
posed, as  shall  accrue  in  respect  of  such  part  of  such  personal  estate  as 

shall  be  so  administered. 

XXVII.  And  be  it  farther  enacted.  That  no  person  or  persons  Ko  legacy, 
having  or  taking  the  burthen  of  the  execution  of  any  will  or  testamen-  ^^^  to  doty, 
tary  instrument,  or  the  administration  of  the  personal  estate  of  any  without  a  re- 
person  deceased,  uor  any  trustee  or  trustees^  or  other  person  or  persons  !^'P^>  contain- 
hereby  directed  and  i:equired  to  account  for  any  duty,  shall,  from  and  particulan; 
after  the  pas3:ng  of  this  act,  pay,  deliver,  or  otherwise  dispose  of,  or  in 

any  manner  satisfy,  discharge,  or  compound  for,  any  legacy  whatso- 
ever, or  any  part  thereof,  or  the  residue  of  any  personal  estate^  or  any 
part  thereof,  in  respect  whereof  any  duty  is  hereby  imposed,  without 
taking,  a  receipt  or  discharge  in  writing  for  the  same,  expressing  the 
date  of  such  receipt  or  discharge,  and  the  names  of  the  testator, 
testatriK,  or  intestate,  under  whose  will  or  testamentary  disposition,  or 
upon  whose  intestacy  the  title  to  such  legacy  or  part  of  legacy,  or  to 
sueh  residue,  or  part  of  residue^  shall  accrue,  and  of  the  person  or 
persons  to  whom  such  receipt  or  dischaige  shall  be  given,  and  of  the 
person  or  persona  to  whom  such  legacy  or  residue,  or  part  of  residue, 
.shall  have  been  given,  or  shall  have  belonged  in  consequence  o^  in- 
testacy, and  the  amount  or  value  of  the  legacy  or  part  of  legacy,  or 
FCflidue  or  part  of  riesidue,  for  which  such  receipt  or  discharge  shall  be 
given,  and  also  the  amount  and  rate  of  the  duty  payable  and  allowed 
thereon;  and  that  no  written  receipt  or  discharge  for  any  legacy  or,  no  receipt  ayail- 
part  of  any  legacy,  or  for  the  residue  of  any  personal  estate,  or  any  «blcunlcMduly 
part  of  such  residue,  in  respect  whereof  any  duty  is  hereby  imposed, 
shall  be  received  in  evidence,  or  be  available  in  any  manner  whatever, 
unless  the  same  shall  be  stamped,  as  required  by  this  act }  and  no 
evidence  whatsoever  shall  be  given  of  any  payment,  satisfaction,  or 
dischaige  whatsover,  or  of  any  release  or  composition  of  such  legacy, 
or  any  pert  thereof,  or  of  such  residue,  or  any  part  thereof,  without 
producing  such  receipt  or  discharge,  duly  stamped  as  aforesaid,  unless 
the  actual  payment  of  the  duty  hereby  imposed  shall  first  be  given  in 
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Copy  ofentaj    evidence :  provided  always,  that  )t  copy  of  the  entry,  in  the  booto  of 

bfpaymeatof   the  commissionere  of  the  atamps.  of  the  paymeiit  of  such  dttty.  stiaH 

^]^V^"*y»  evidence,  be  admitted  as  evidence  thereof:  provided  also,  that  payment  of  any 

/!^js^x  annuities     annuity  shall  not  be  deemed  a  payment  for  which  such  stamped  re* 

$00.  ^^  required      oetpt  shall  be  required,  under  the  directions  of  this  act,  except  the 
but  on  con*  ^ 

pleiing  pay-      several  payments  which  shall  complete  the  payments  for  each  of  the 

iMi^  for  each  firg^  four  years  durinff  iVhich  such  annuity  shall  bie  payable:  and  hk 

of  the  first  four,.-  ^  °.  ,,  \.  ^   ^       ^ 

years.  hke  manner  any  payment  m  respect  of  any  legacy  or  bequest,  hereby 

directed  to  be  charged  with  the  duty  in  the  same  manner 'as  annuities 
are  hereby  made  chargeable  with  duty,  shall  not  be  deemed  a  paymeikt 
for  which  such  stamped  receipt  shall  be  required,  except  the  aeyeral 
pa3rments  which  shall  complete  the  payments  fbr  each  of  the  first  four 
years,  in  respect  of  which  sudi  legacy  or  bequest  shall  be  chargeable 
with  duty  as  an  annuity.* 
Fftoaityorit)^  XXVIII.  And  be  it  further  enacted.  That  any  person  liaving  or 
payinfTor  re-  '^^^''ff  ^^  burthen  of  the  execution  of  any  will  or  testamentary  tnstm- 
ceiving  legacies  ment,  or  the  administration  of  the  personal  estate  of  any  penoi 
fttjcipu.'^'"'*  deceased,  and  any  trustee  or  tru3te<»,  or  other  person  or  persona, 
hereby  directed  and  required  to  account  for  any  duty,  who  shall  pay, 
deliver,  or  otherwise  dispose  of,  or  in  any  manner  satisfy  or  discharge, 
or  compound  for  any  legacy  given  by  such  will  or  testamentary  instra-i 
ment,  or  the  residue,  or  any  part  of  the  residue,  oi  such  pex^nal  ea4i&te, 
to  or  fbr  the  benefit,  of  any  person  or  persons  entitled  to -such  legacy, 
or  any  part  thereof,  or  to  such  residue,  or  any  part  theredf,- without 
taking  such  receipt  or  discharge  in  writing  as  aforesaid,  an(d  'caasfaig 
the  same  to  be  stamped  within  the  time  hdr^by  allowed  fbr  stamping 
the  same,  shall  forfeit  and  lose  the  sum  of  ten  potlnds  per  centiini  oh 
the  sum  of  money,  or  the  value  bf  the  property  if  hot  moopey^-'for 
which  such  receipt  or  discharge  ought  to  have  been  given  in  -pnlraaaiide 
of  this  act ;  and  all  and  every  person  and  persons  receivii^  or  taking 
the  benefit  of  any  such  money,  or  other  property,  withbut'  giving  te 
written  receipt  or  discharge  for  the  same,  in  which  tbe  duty  payable 
in  respect  thereof  shall  be  expressed  to  have  been  allowed  ^or  paod  fo 
the  person  or  persons  to  whom  such  receipt  or  discharge  shall  be  gtven^ 
and  which  shall  bear  date  on  the  day  of  signing  the  same,  shall  ^irfisft 
and  lose  the  sum  of  ten  pounds  per  centum  on  the  sum  of  moaey,  or 
on  the  value  of  the  property,  so  received  or  taken. 


>  It  was  held  previous  to  this  act  tiiat  a  recdpt  «««iiif«il  oM  fiir  a  Ug^a^mt^  wgiX 
requited  on  paf ing  the  ammMl  frmA^e  to  *tea«tt  for  liii».  *  Cvftsa  «.  Crpft»  2  H.  B. 
30.  Mr,  J.  Heath  ofaserred,  that  it  was  a  great  error  in  the  legffj  actp,  that  levies 
tbemselTes  were  not  chargeable,  but  only  the  receipts  for  them.  The  present  statute 
was  afterwards  passed,  expressly  to  remedy  the  defect  then  oomplalndd  of,  9ee 
2  Mer.  53  • 
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XXIX.  And  l>e  it  fbrther  enaetcd^  tliat  ereiy  sueh  reeeipl  or  Ifa-  Receipts  to  be 
diarge  dhiJl  be  brooght  wi^n  the  s(>aee  of  twenty-one  dayfrcfter  the  J^^ty^one^  "* 
date  thereof,  to  the  said  head  office  of  the  said  commissionets,  or  to  days  after  date, 
some  other  6ffice  to  be  appomted  by  the  said  commisMoners  for  sack  ^knowledg- 
purpose,  to  be  stamped,  paying  the  duty  for  the  same,  and  ttpon-such  raent  of  pay- 
payment  either  at  the  said  head  office,  or  M  any  other  office  to  be  up-  ^^^  ^y^^  ^ 
'pointed  as  aforesaid,  the  receiver  general  or  other  proper  officer  to  be  written,  Ac. 
appointed  for  that  purpose  by  the  said  commissioners,  as  the  case  shall 
require,  shaU  write  upon  sudi  receipt  or  discharge  an  acknowledgment 
of  the  payment  of  the  duty  so  paid  in  words  at  length,  and  bearing 
date  tKe  day  on  which  such  pa3rment  shaH  be  made,  and  shall  subscribe 
his  name  thereto,  and  enter  an  account  thereof  in  a  book  or  books  to 
be  provided  for  that  purpose,  ;to  the  intent  that  he  may  be  tbet^by 
charged  with  the  sum  so  paid;  and  in  dase  the  duty  sliall  besofMRi 
at  the  said  head  office,  then'the  receipt  or  dischai^e  so  brought  to  be 
stamped,  shall  be  forthwith  stamped  with  one  of  the  said  four  stamps 
as  the  case  shall  require ;  and  in  case  the  duty  shall  he  so  paid- at  aqy 
other  office  to  be  appointed  by  the  said  commissioners  as  aforesaid,  the 
receipt  or  discharge  whereon  such  acknowledgment  of  the  payment  of 
duty  shall  be  so  written  and  subscribed,  shall  be  transmitted  within       i 
the  space  of  twenty-one  days  from  the  day  of  payment  of  such  duty, 
to  the  said  head  office  to  be  stamped,  and  the  same  shall  be  stamped 
accordingly  with  one  of  the  said  four  stamps  as  the  case  shall  require^ 
and  in  case  the  person  or  persons  payinjg  such  duty  at  imy  such  office 
to  be  appointed  as  aforesaid,  shall  be  desirous  that  the  same  should  be 
transmitted  to  the  said  head  office,  by  the  officer  to  wtom  such  duty 
shaD  be  paid,  andsfaaU  leave  the  same  with  such  officer  for  such-pur- 
pose, sudi  officer  shaQ  thereupon  sign  and  deliver  an  adcaowledpnent, 
that  duch  receipt  or  discharge  has  been  left  with  him  i^  such  purpose, 
and  shall  transmit  such  receipt  or  discharge  to  such  head  oAce  to  be 
stamped  as  aforesaid,  and  the  sabe  shall  be  sent  again  io  sUch  dfioer 
as  toon  as  conveniently  may  beafter  the  stamping  thereof)  'and  such 
officer  bhaU' deliver  back  the  same  to  the  person  or  persons  ettHtled 
Chte^retdj^ttpou  reidelfvery'^to'him  6f  thfe  ^fttiowkdgiaieat  whkh  lie 
^hillf'll&ve^ '  ^V^  for  the  'tokhe ':  prdvfiAed  always;  that  !if '  any  #ueh  t«-  Hecelpte  may 
iMflH-br  discharge  shall  not'  be  so  brought'io  isny  sacb  office  as  afore-  ^thfrTth^e 
'  iaid,  Witbhi  such  space  of  twenty-one  days  as  aforesaid,  it  shall  never-  months  after 
theless  be  lawfol  to  carry  such  receipt  or  discharge  to  the  said  head  n^^nt  0°  SJ^t 
office  to  be  stamped  in  like  manner,  within  three  calendar  montiis  after  and  10/.  per 
the  date  thereof,  paying  the  duty  for  the  same,  and  also  the  f^nrther  *^®"'*  V^^^J  J 
suih  of  ten  pounds  p^  centum  on  ^ch  -duty,  by  way  of  penalty  ^^'"[^^JTub 
not  having  before  paiB  such  duty,  on  payment  of  which  duty  and  pe-  44.]' 
nalty,  the  said  commissioners  are  hereby  authorized  and  required  to 
stamp  such  recdpt  or  discharge,  in  the  same  manner  as  if  the  same 
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had  been  brouffht  to  the  eaid  office  within  the  SfMice  of  tweotj^one 
but  none  to  be  days  ffooi  the  date  thereof;  but  the  said  comBoissiooers^  or  anj  of 
^'d^tv  be^^"  their  dficers,  shall  not  on  any  pretence  whatever,  except  as  hereinafter 
paid,  and  thej  directed.  Stamp  any  velium,  parchment,  or  paper,  upon  which  any 
bc^tamiMSl'  ^^  '^ce'Pt  or  dischargee  for  any  legacy  or  part  of  legacy,  or  any  residue  of 
within  the  any  personal  estate,  or  any  ]iart  thereof,  shall  be  written  or  signed 
limited  time,     ^nj,  ^  ^^-^  ^^^  stainps^  or  any  of  theni,  unless  the  duty  tor  the 

same  shall  be  paid»  and  such  receipt  or  dischaige  shall  be  produced  to 
be  so  stamped  in  manner  aforesaid,  within  the  times  and  m  the  manner 
herein- before  respectively  .limited  and  appointed. 
MistaVes  in  XXX.  And  be  it  further  enacted.  That  if  it  shall  amiear  to  the 

uavinflr  diitv 

may  be  recti-     satisfaction  of  the  said  commissioners  of  stamp  duties,  upon  oath  or 

fied,  if  no  suit  affirmation,  to  be  administered  by  a  justice  of  the  peace,  or  master  or 
be  instituted,  .  ^       j.  .       i_  v.  u      ^t.  A*        .t  l 

on  payment  of  ^BBumten  extvaorauiary  m  chancery,  which  oath  or  affirmation  such  per- 
the  difference    sons  are  hereby  empowered  to  administer,  that  less  duty  has  been  paid 
months,  and     ^'^^  ^^V  ^'^^^Y*  ^r  residue,  or  part  of  residue,  than  ought  to  iwTe  be^ 
10/.  per  cent     peiid  for  the  same,  by  mistake,  without  any  intention  to  defraud  i  and 
if  application  shall  be  made  to  the  said  commissioners  to  rectify  such 
mistake,  and  accept  the  duty  really  due  before  any  suit  shall  be  insti- 
tuted concerning  the  same,  and  within  three  calendar  numtha  after 
payment  of  the  money  actually  paid  instead  of  the  just  duty,  it  shall 
be  lawfol  for  the  said  commissioners  to  accept  the  difference  between 
the  money  paid  and  the  just  duty,  together  with  the  sum  of  ten  pounds 
•per  centum  on  such  difference,  by  way  of  penalty,  in  full  for  the  just 
duty,  and  which  shall  be  in  dischaige  of  all  penalties  incuTired  by  non- 
payment oi  sQch  duty,  and  to  cause  an  acknowledgment  of  Ihe  pay- 
ment of  the  just  duty  to  be  written  on  the  receipt  or  diachai|j|;e  given 
.  for  such  legacy  or  residue,  or  part  of  residue,  and  to  he  subscribed  by 
the  proper  officer,  and  also  to  cause  such  receipt  or  dischaige  to  be 
pri^ierly  stampedi  if  necessary,  in  the  same  manner  as  would  have  been 
dome  if  the  just  duty  had  been  originally  paid. 
Persons  paying        XXXI.  Provided  always,  and  be  it  ftirther  enacted.  That  the  party 
moS^i^lSary  ^^  P«^"»  Wf^  w  satisfying  any  legacy,  or  any  residue  of  any  per- 
to  this  act,       sonal  estate^  or  any  part  of  such  residue,  or  receiving  the  sanies  coo* 
db!^°l^erint  th^  trary  to  the  provisions  of  this  act,  who  ^hall,  within  the  spaoe  of 
other  offender,  twelve  calendar  months  after  the  offence  committed,  discover  the  otter' 
party  or  parties  ofEending  therein,  so  that  such  party  or  parties  so  dis- 
covered be  thereupon  convicted,  such  person  so  diaoovering  shall  be 
indemnified  and  discharged  from  all  penalties  incurred  for.  any  offence 
against  this  act. 
If  by  Infiuiey  XXXII.  Provided  always,  and  be  it  further  enacted,  Tbat  wfeiepe, 

cies can n<^be  ^Y  ^^toon  of  the  infancy,  or  absence  beyond  the  seas,  of  any  person 
paid,  the  money  entitled  tp  a^y  l^acy,  or  tp  the  residue  of  jany  personal  estat^  or  any 
^to  the^Bank,  P"^  thereof,  cluugeable  with  duty  by  virtue  of  this  act,  the  person  or 
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persons  having  or  taking  the  burthen  of  any  wUl  or  testamentary  in-  and  laid  out  in 
stmment,  or  the  adminietfetion  of  such  personal  estate,  cannot  pay  **»«3/.per  cento. 
such  legacy  or  some  part  thereof,  although  he,  she,  or  they  may  have 
eflb*ts  for  that  purpose,  or  cannot  pay  such  residue,  or  some  part 
thereof,  although  he,  she,  or  they  may  have  the  same,  or  some  part 
thereof,  in  his,  her,  or  their  hands,  it  shall  be  lawful  for  such  j^erson  or 
persons  to  pay  such  legacy,  or  residue,  or  any  parts  or  part  thereof  re* 
speetively,  or  any  sum  or  sums  of  money  on  account  thereof,  after  de- 
ducting the  duty  chargeable  thereon,  into  the  Bank  of  England,  with 
the  privity  of  the  accountant  general  of  the  court  of  Chancery,  to  be 
placed  to  the  account  of  the  person  or  persons  for  whose  benefit  the 
same  t^aSk  he  so  paid ;  for  payment  of  which  money  tb«  said  accountant 
general  riiall  give  his  certificate  as  usual  in  such  cases,  on  production 
of  the  certificate  of  tftie  commissioners  of  stamps,  that  the  duty  thereon 
has  been  duly  paid ;  and  such  payment  into  the  Bank  shall  be  a  suffi- 
cient discharge  for  the  money  so  paid  in,  provi'led  the  duty  be  also 
paid  tjijereon  as  aforesaid ;  and  such  money  when  paid  in  shall  be  laid 
out  by  the  9aid  accountant  general,  without  any  formal  request  for  that 
purpose,  in  the  purchase  of  three  pounds  per  centum  Consolidated  An- 
nuities,* whteh,  with  the  dividends  thereon,  shall  be  transferred  and 
paid  to  the  person  or  persons  entitled  thereto,  or  otherwise  applied  for 
his  or  their  benefit,  dn  application  to  the  court  of  Chancery,  by  petition 
or  modern,  in  a  summary  way :  provided  always,  that  if  it  shall  after-  jf  ^^^h  money 
wards  appear  that  such  money,  or  any  part  thereof,  has  been  impro-  be  impropeHy 
perly  paid  into  the  Bank  as  aforesaid,  it  shall  also  be  lawfol  for  the  chuilKry  may 
said  court  of  Chancery,  upon  petition,  in  a  summary  way  to  dispose  ^li^P^'*^^^'^^' 
thereof,  and  of  the  annuities  purchased  therewith,  and  the  dividends 
reefeired  therlSDn,  in  such  manner  as  justice  shall  require :  provided  if  more  than 
also,  that  if  it  shall  appear  that  the  duty  paid  in  respect  of  any  such  ^  E!?^^^^^ 
sum  of  money  was  more  than  ought  to  have  been  paid,  it  shall  be  the  Commi»- ' 
lawful  for  the  person  or  persons  who  shall  havie  pidd  such  duty,  to  ^od«>v  for 
apply  to  the  said  commissioners  for  management  of  the  stamp  duties,  retnrn  the 
to  repay  such  excess  of  duty  ^  and  the  said  commissioners  are  hereby  czcesa; 
anttiorized,  upon  such  application,  to  repay  such  excess  of  duty  to  the 
person  or  persons  who  shall  appear  to  them  entitled  to  receive  the 
same,  or  to  pay  such  excess  of  duty  into  the  Bank,  with  the  privity  of  ' 
the  said  accountant  general,- for  the  benefit  of  the  person  or  persons 
entitled,  there  to  be  placed  to  the  same  account,  and  to  be  applied  in 
the  same  manner  as  the  same  would  have  been  applicable,  if  paid  i^age- 
ther  with  the  remainder  of  the  legacy,  or  sum  of  money,  in  respect 
of  whidi  the  same  shall  have  been  paid  5  and  the  said  commissioners 


^1  HI 


*  The  regiilp  or  hia  deputies  attthoriated  to  enter  and  sign  any  draft  of  the  Ac- 
coantant-General  for  the  purpom  of.  laying  out  the  money,  in  the  same  mminer  at 
drafts  drawn  in  [^wrsaance  ef  any  order  of  the  Court.    97  Qeo»  III.  135. 
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are  hereby  authorized  to  make  such  paymente  respectively  out  of  the 
and  if  lessy  on  monies  in  their  hands^  arising  from  duties  imposed  by  this  act  j  and  if 

fi"n'SSi  ^€t^  *^®  ^^^  P*^*^  ^  *^®  ^^  commissioners  shall  appear  to  be  less  than 
Chancery  may  the  duty  which  ought  to  have  been  paid,  it  shall  be  lawful  for  the  per- 
**"^*^^P*y'  son  or  persons  who  paid  such  money  into  the  Bank  as  aforesaid,  ilpon 
ptuty.  payment  of  the  fuU  duty  to  the  said  commissioners,  in  such  manner  as 

the  saoie  ought  to  be  pidd,  with  such  penalties,  if  any,  as  ought  to  be 
paid  in  respect  thereof,  to  apply  to  the  court  of  Chancery,  in  a  sum- 
mary wlay,  for  the  repayment  of  the  further  sum  paid  to  the  said  com- 
missioners for  such  duty,  out  of  the  money  in  the  Bank  so  podd  in  by 
such  person  or  persons,  or  the  produce  thereof,  which  payment  the 
said  court  is  hereby  authorized  to  order. 
If  it  shall  ap-  XXXIII.  And  be  it  further  enacted.  That  if  at  the  end  of  two  yesn 

commissioners  ^^^  ^^^  death  of  any  person  deceased,  it  shall  i^pear,  to  the  satls&c- 
foi*  stamps,  at    tion  of  the  said  commissioners  of  stamp  d&ties,  that  it  will  require 
yean  alter  the  ^™^  ^  collect  the  debts  or  e£Rects  of  such  person  then  outstanding,  or 
death  of  any     that  fix)m  circumstances  it  will  be  difficult  to  ascertain  or  adjust  the 
^[lujf^Qlre  '    amount  of  the  dear  residue  of  the  personal  estate  of  such  person  liable 
time  to  coUect  to  duty,  and  the  parties  interested  therein  shall  be  desirous  of  com- 
be difficnlt  to     pounding  for  the  duty  thereon,  it  shall  be  lawful  for  such  parties  re- 
ascertain  the     spectively,  with  the  consent  of  the  commissioners  of  stamp  duties,  to 
personal  esute  "^*^^  application  to  the  court  of  Exchequer  at  Westminster,  if  the  de- 
the  dnty  may     ceased  person  resided  in  England  or  elsewhere,  except  in  Scotland, 
to  oompoanded  ^^  ^  ^^  ^^^  ^^  Exchequer  in  Scotland,  if  thedeceased  resided  in 
Scotland,  for  leave  to  compound  such  duty,  stating  upon  oath  the 
particulars  of  the  personal  estate  for  which  such  composition  shall  be 
proposed  to  be  made,  by  affidavit  to  be  filed  in  the  said  court,  and  de- 
claring at  the  same  time  upon  oath,  whether  any  other  property  of  the 
deceased  then  outstandmg  besides  the  property  for  which  such  compo- 
sition shall  be  proposed  to  be  made,  hath  come  to  the  knowledge  of 
the  said  parties,  or  any  of  them,  and  the  nature  thereof,  and  the  cir- 
cumstances attending  the  same  ^  and  in  such  case  it  shall  be  lawful  for 
the  said  court  of  Exchequer  in  England  or  Scotland,  as  the  case  may 
be,  to  appoint  a  proper  person  to  set  a  value  on  the  personal  estate,  or 
such  part  thereof,  for  which  no  duty  shall  have  been  chaiged,  and 
which  shaU  be  specified  in  such  affidavit  as  the  property  for  which 
such  composition  shall  be  desired,  and  to  adjust  and  settle  the  duty 
which,  justly  and  equitably  under  all  circumstances,  ought  to  be.  paid 
in  respect  of  such  personal  estate  so  specified,  ind  thereupon  it  shaU 
be  lawful  for  the  said  commissioners,^  and  they  are  hereby  required,  if 
the  said  court  of  Exchequer  to  which  such  application  shall  be  made, 
shall  confirm  the  said  adjustment  and  settlemeat,  and  order  the  doty 
to  be  accepted  accordingly,  and  by  authority  of  such  order  to  accept 
payment  of  the  sum  so  adjusted  and  settled,  in  full  discharge  ot  the 
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duty  on  so  much  of  snch  personal  estate  as  shall  be  so  specified,  and 
according  to  s^ich  order,  and  to  enter  the  same,  in  their  books  accord- 
ingly, and  to  grant  certificated  thereof^  expressing  the  receipt  of  such 
duty  by  way  of  composition  under  such  order  3  and  every  such  person 
to  whom  such  certificate  shall  be  granted,  and  every  future  representa- 
tive  of  the  same  estate,  and  all  persons  entitled  to  the  benefit  of  the 
property  for  w&ich  sueh  composition  shall  be  so  paid,  shall  be  dis- 
charged from  any  fhrther  payment  of  duty  on  th&  same ;  and  in  all 
future  pajrments  of  such  property,  it  shall  be  lawful  for  the  persons 
having  or  taking  the  burthen  of  the  execution  of  any  will  or  testa- 
mentary indtrument  disposing  such  property,  or  the  administration 
thereof,  to  pay,  apply,  and  dispose  of  the  same,  and  for  all  persons 
entitled  to  the  benefit  thereof  to  receive  the  same,  without  having  the 
receiptd  and  discharges  in  writing,  hereby  required  to  be  given  and 
taken  ibr  tiie  saine^  stamptd  as  herein-before  directed  5  provided  such 
receipts  or  discharges  shall  express  the  same  to  be  given  under  the 
authority  of  such  composition  as  aforesaid,  and  not  liable  to  duty : 
provided  always  nevertheless,  that  the  duty  shall  be  charged  and  paid  Duty  to  be  paid 
upon  all  and  every  part  of  the  personal  estate  of  such  person  deceased,  ^yj^jj  ^^s 
other  than  that  which  shall  be  specified  in  such  affidavit  as  aforesiud,  not  inclqded 
and  included  in  the  Valuation  in  which  such  composition  shall  have  J?j5*J^  compo- 
been  made  as  aforesaid,  and  for  which  the  daid  court  of  Exchequer 
shall  allow  and  order  such  Composition  to  be  taken  as  aforesaid, 
in  the  same  manner  as  if  no  such  composition  had  been  made; 
and  all  and  every  person  and  persons  shall  be  liable  to  aU  the 
like  penalties  and  forfeitures  for  not  duly  paying  the  duty  for  such 
personid  estate  not  compounded  for,  and  subject  to  the  like  rules, 
methods,  and  directions,  for  charging  such  duty,  as  such  person  and 
persons  respectively  would  be  liable  to  if  such  composition  had  not 
been  made. 

XXXIV.  And  be  it  further  enacted.  That  if  ai  any  time  after  pay-  I^  uiy  legacy 
ment  of  diity  on  any  legacy,  or  residue,  or  part  of  residue,  of  the  the  dn^  to  be 
personal  estate  of  any  person  deceased,  any  debt  shall  be  recovered  npead. 
against  the  estiaite  of  such  deceased  person,  or  any  loss  shall  happen, 
by  reason  whereof,  or  for  any  other  just  cause,  any  legatee  or  other 
person,  by  whom  any  legacy  or  part  of  legacy,  or  any  re&idue  of  any 
personal  estate  hath  been  received  or  retained,  shall  be  obliged  to 
reftmd  the  teine,  or  any  part  thereof,  then  in  every  such  case  it  shall 
be  lawful  for  the  said  commissioners  of  stamp  duties,  and  they  are 
hereby  required,  on  due  proof  made  on  oath  as  aforesaid,  to  their 
satisfaction,  of  the  amount  of  such  Bums  refunded,  and  that  by  reason 
thereof  there  hath  been  an  over-payment  of  duty,  to  settle  and  adjust 
the  amount  of  such  over-payment,  and  to  repay  the  same  out  of  the 
money  in  their  hands,  arising  from  the  duties  by  this  act  imposed, 

9e  2 
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or  to  allow  the  same  in  future  payments,  as  the  case  may  permit  or 
require. 
Executors  pre-        XXXV.  And  be  it  fhrther  enacted.  That  whenerer  any  person  or 
ing  their  lega- '  Persons  having  or  taking  the  burthen  of  the  execution  of  any  will  or 
cies  to  tnnemit  testamentary  instrument,  or  the  administration  of  any  personal  estate 
with  the  duty  '  ^  aforesaid,  shall  be  entitled  to  any  legacy,  or  the  residue,  or  any  part 
offered,  to  the   of  the  .residue,  of  the  personal  estate  of  any  testator,  testatrix,  or 
of  Ktamps,  who  intestate,  such  person  shall  be  chargeable  with  the  duty,  whenever  he, 
shall  cfaiirge  the  she,  or  they  shall  be  entitled,  in  the  due  course  of  administraUon^  to 
toThisacT*  *  retain  to  his,  her,  or  their  own  use,  any  part  of  the  said  estate,  in 
satis&ction  of  such  legacy,  or  residue,  or  any  part  thereof  j  and  every 
such  person,  before  any  such  retainer,  shall  transmit  to  the  said  com- 
missioners of  stamp  duties,  or  their  officers,  a  note  containing  the 
particulars  of  such  legacy,  residue,  or  part  of  residue,  intended  to  be 
retained,  and  the  amount  or  value  thereof,  and  the  duty  which  such 
person  or  persons  shall  offer  to  pay  thereon ;  and  the  said  commis- 
sioners shall  charge  and  assess  the  duty  thereon,  in  such  manner  as 
the  duty  shall  be  chargeable  thereon  by  virtue  of  the  jHovisions  in  this 
act  contained,  and  such  duty  shall  be  paid  accordingly ;  and  on  pay- 
ment of  the  said  duty,  the  said  receiver  general  ^of  the  said  duty,  or 
officer  appointed  to  receive  the  same,  shall,  at  the  foot  of  a  duplicate 
of  the  said  assessment  duly  stamped,  in  such  manner  as  the  said  com- 
missioners shall  direct  for  such  purpose,  give  a  receipt  for  such  duty 
in  such  form  of  words  as  the  said  commissioners  shall  direct,. whidi 
Penalty  for  ne-  receipt  shall  be  a  discharge  for  the  duty  expressed  therein ;  and  in  case 
gleet  of  pay-     any  such  person  or  persons  shall  neglect  to  pay  such  duty  as  aforesaid, 
for  fowteen      within  fourteen  days  after  the  same  ought  to  have  been  paid  as  afore- 
^ys.  said,  every  such  person  and  persons  shall  forfeit  and  pay  treble  the  value 

of  the  duty  which  ought  to  have  been  paid.* 
Receipts  for  le-  XXXVI.  And  whereas  doubts  have  arisen  upon  the  construction 
SMtThyw^  of  the  said  acts  of  the  twentieth,  twenty-third,  and  twenty-ninth  years 
respectiBg  of  his  Majesty's  reign,  whether  the  duties  thereby  imposed  were 
dii^es  imposed  intended  to  be  imposed  on  all  legacies,  bequests,  and  dispositions  by 
byaetsmen-  will  or  testamentary  instrument  whatsoever:  be  it  enacted  and 
PMmUe  are  declared.  That  all  receipts  and  discharges  whatsoever  for  legacies 
repealed,  to  be  Specific  and  pecuniary,  and  of  any  nature  or  kind  whatsoever,  and  for 
cribUwiflklik  *^^  personal  estate  whatsoever,  in  any  manner  given  or  disposed  of  by 
the  meaning  of  will  or  testamentary  instrument,  whether  by  way  of  annuity  or  other 
*'**'■*  "^^^  particular  bequest,  or  by  way  of  residue,  or  share  of  residue,  or  other* 
^  wise  howsoever,  as  well  as  on  personal  estate,  distributable  upon 

*  The  duty  on  the  residue  retained  by  the  eucntor  and  rcsidnary  legatee  is  to  he 
upon  the  amount  of  the  residue  at  the  timeof  delhrering  into  the  stamp  c^ce  the  note 
of  what  he  intends  to  retain,  and  taking  in  therefore  the  kitetest  accnnd  since  the 
tesutor^s  death.    Att.  Gen.  v.  Lord  Cavendish,  Wight,  82. 
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intestacy,  except  such  dispositions  as  shall  be  made  by  any  will  or 
testamentary  instrument,  with  respect  to  which  the  duties  imposed 
by  the  said  former  acts  are  hereby  repealed,  shall  be  deemed  aod  taken 
to  be  receipts  and  dischai^ges  for  legacies,  within  the  intent  and  mean- 
ing of  the  said  former  acts  respectively ;  and  all  and  every  person  and  and  sach  re- 
persons  to  whom  any  such  legacy,  or  any  part  of  any  such  legacy,  ^y^for  jL^. 
shall  be  due  and  payable  at  the  time  of  passing  this  act,  or  who  at  the  cies  doe  at 
time  of  passing  this  act  shall  be  entitled  to  any  residue,  or  any  share  or  ?^j^^r 
part  of  any  residue,  of  any  personal  estate,  under  any  such  will  or  legacies  becom- 
testamentary  instrument,  or  upon  intestacy,  and  also  all  and  every  JJJ^q^^^i, 
person  and  persons  who  shall  become  entitled  to  any  legacy,  or  Dodutyisbere- 
residne,  or  part  of  residue,  of  any  such  personal  estate,  after  the  pass-  ^^  "^poied. 
ing  of  this  act,  upon  which  no  duty  is  imposed  by  this  act,  and  upon 
which  the  duties  imposed  by  the  said  former  act  remain  in  force  and 
unrepealed,  shall,  upon  receipt  or  other  satisfiuition  or  discharge,  of 
any  such  legacy,  or  part  of  such  legacy,  or  residue,  or  part  of  such 
residue,  sign  and  give  a  receipt  or  discharge  in  writing,  duly  stamped 
as  required  by  the  said  former  acts  respectively;  and  the  person  or 
persons  having  or  taking  the  burthen  of  the  execution  of  any  will  or 
other  testamentary  instrument,  or  the  administration  of  any  personal 
estate,  shall  have  the  like  powers  to  require  such  receipt  or  discharge 
in  writing,  and  to  retain  the  duty  payable  in  respect  thereof,  and  the 
person  and  persons  paying,  or  otherwise  satisfying  or  discharging,  and 
the  person  or  persons  receiving,  or  being  otherwise  satisfied  for  such 
l^acy,  or  residue,  or  part  of  residue,  shall  be  in  like  manner  debtors 
for  the  duty  imposed  on  such  receipt  or  discharge  in  case  of  non-pay- 
ment of  such  duty,  and  to  the  like  penalties  for  enforcing  due  payment 
thereof,  as  by  this  act  are  provided  with  respect  to  the  duties  hereby 
imposed  on  legacies,  and  residue  of  personal  estate  of  persons  dying 
after  the  passing  of  this  act/ 

XXXVII.  And  be  it  forther  enacted.  That  if  the  authority  under  or  if  administra-^^^L 
by  colour  of  which  any  person  shall  have  administered  the  estate  or  ^^J^l^^^  ^^^ 
effects  of  any  person  deceased,  or  any  part  thereof,  shall  be  void,  or  be  duty  shall  hawC^ 
repealed,  or  declared  void,  and  such  person  shall,  before  the  avoidance,  {^^^ji^P^Ki^^ 
repeal,  or  declaration  of  avoidance,  have  paid  any  duty  hereby  imposed,  be  repidd;  bnt/^^ 
or  any  duty  imposed  by  any  of  the  said  former  acts,  which  shall  not  be  |^^*  ?J^*  ^*^/ 
allowed  to  such  person  out  of  the  estate  or  effects  of  such  deceased  it  shall  be  al-  ' 
person,  by  reason  that  the  same  duty  was  not  really  due  or  payable,  '^*^***  ■■  ■*". 
the  money  paid  for  such  duty  shall,  on  proof  thereof  to  the  satisfieiction  rightful 
of  the  said  commissioners  of  stamp  duties,  be  repaid  to  the  person  or  cutor. 
persons  who  shall  have  pfdd  the  same,  or  his,  her,  or  their  representa- 
tives, by  the  said  commissioners,  out  of  any  monies  in  their  hands 
arising  from  the  duties  impulsed  by  this  act,  or  the  said  former  acts ; 
but  in  case  such  duty  ought  to  have  been  paid  by  the  rightfol  executor 
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or  executors^  administrator  or  adnaioistrators^  of  mdi  (kceased  penoo, 
then  aud  in  such  caae  the  payment  of  such  duty  shall  be  valid  and 
effectual  notwithstanding  such  avoidance^  repeal,  or  dedaratioo  of 
avoidance  as  aforesaid ;  and  no  such  person  shall,  by  reason  of  the 
avoidance,  repeal,  or  declaration  of  avoidance  of  such  authority,  be 
sued,  molested,  or  Ux)ubled  for  or  in  respect  of  sudi  payment ;  but  all 
such  payments,  in  respect  of  the  said  duty,  Bhall  be  allowed  in  account 
with  such  rightful  executor  or  executors,  administrator  or  adminis- 
trators, and  the  same  shall  be  deemed  payments  in  the  due  course  of 
administration,  as  fuUy  and  effisctually  as  if  such  payments  had  been 
made  by  rightful  executors  or  administrators  j  any  law,  usage,  or  custom, 
to  the  contrary  notwitlistanding. 
PerMms  swear^       XXXVIU.  And  be  it  further  enacted.  That  if  any  person  or  per- 


ing  falfldy,       gons,  upon  any  oath  or  affirmation  before  the  said  commissioners  of 
jury/  stamp  duties,  or  commissioners  of  land  tax,  or  any  person  or  persons 

authorized  by  tli]3  act  to  administer  any  such  oath  or  affirmation,  shall 
vnlfiilly  and  corruptly  swear,  affirm,  or  alledge  any  matter  or  thing 
which  shall  be  felse  or  untrue,  with  intent  to  defraud  his  Majesty  of 
any  of  the  said  duties  hereby  imposed,  or  with  intent  to  charge  any 
person  or  persons  with  any  greater  or  other  duty  than  such  person  or 
persons  ought  to  be  chaiged  with,  every  such  person  or  persons  so  of- 
fending, and  being  thereof  duly  convicted,  shall  be,  and  is  and  are 
hereby  declared  to  be  subject  and  liable  to  such  pains  and  penalties  as 
by  any  law  now  in  being,  any  person  convicted  of  wilfiil  and  corrupt 
perjury  is  subject  and  liable  to. 
Peaaltyof  500A       XXXIX.  And  be  it  further  enacted.  That  if  any  person  shall  alter 

for  altering  re-  any  word,  letter,  figure,  or  number,  in  any  assessment  or  receipt  to  be 
ceipts*  •  ^ 

made  or  given  in  pursuance  of  this  act,  for  any  of  the  said  duties, 

after  the  same  shall  have  been  signed  by  the  officer  i^pointed  to  sign 

the  same,  according  to  the  directions  of  this  act,  or  shall  utter  or 

publish  as  true  any  such  altered  assessment  or  receipt,  with  intent 

to  defraud  his  majesty,  his  heirs  or  successors,  or  any  other  person  or 

persons,  then  and  in  such  case,  every  person  so  altering,  uttering,  or 

publishing  as  aforesaid,  shall  forfeit  and  pay  the  sum  of  five  hundred 

' ,  pounds. 

^E^aons  forging       XL.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  If 

""™P*»  *th  ^  ^^^  person  shall  counterfeit  or  fbige,  or  procure  to  be  counterfeited  or 

forged,  any  stamp  directed  or  allowed  to  be  used  or  provided,  made 

or  used,  in  pursuance  of  this  act,  or  shall  counterfeit  or  resemble  the 

impression  of  the  same  upon  .any  vellum,  parchment,  or  paper,  with 

intention  to  defraud  his  Majesty,  his  heirs  or  successors,  or  shall  utter, 

vend,  sell  or  expose  to  sale,  any  vellum,  parchment,  or  paper,  liable 

to  the  said  duty,  with  such  counterfeit  impression  thereupon,  knowing 

the  same  to  be  counterfeited,  or  shall  privately  or  fraudulently  use  any 
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stamp  directed.or  allowed  to  be  used  by  this  act^  with  intent  to  defraud 
his  Majesty,  his  heirs  or  successors,  of  the  said  duty,  every  person  so 
offending,  and  being  thereof  lawfblly  convicted,  shall  be  fidjudged  a 
felon,  and  shall  suffer  death  as  in  case  of  felony  without  benefit  of  clergy. 

XLI.  Provided  always,  and  l>e  it  further  enacted.  That  every  re-  Recdpto  duly 
cdpt  or  dischaige  for  any  legacy,  or  any  part  of  any  legacy,  ©r  for  any  2*™^^i  ^ 
residue,  or  part  of  residue,  of  any  personal  estate,  which  shall  be  duly  duties^ 
stamped  as  required  by  this  act,  shall  be  free  and  dischaiged  from  all 
stamp  duties  imposed  by  the  said  recited  acts,  or  by  aay  other  act  of 
parliament  upon  receipts  or  discharges  for  money  5  and  that  every  such 
receipt  or  discharge  which  shall  be  duly  stamped  as  required  by  the 
said  recited  acta,  &nd  upon  which  no  new  duty  is  imposed  by  this  act, 
shall  be  also  free  and  discharged  from  any  stamp  duty  imposed  by  any 
other  act  upon  receipts  or  dischaiges  for  money.   ' 

XLII.  And  be  it  further  enacted  by  the  authority  aforesaid.  That  Powen  of 
all  powers,  provisoes,  articles,  clauses,  allowances,  and  all  matters  ^^^^^^  "^ 
and  things  prescribed  or  appointed  by  any  former  act  or  acts  of  parlia-  stampe,  to  ex- 
ment,  relating  to  the  stamp  duties  on  vellum,  parchment,  and  paper,  ^     to  this  act. 
and  not  hereby  altered,  shall  be  of  full  force  and  effect  with  relation  to 
the  duties  hereby  imposed,  and  shall  be  applied  and  put  in  execution 
for  the  raising,  levying,  collecting,  and  securing,  the  said  duties  hereby 
imposed,  according  to  the  true  intent  and  meaning  of  this  act,  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  the  same  had  severally 
and  respectively  been  hereby  re-enacted,  with  relation  to  the  said  duties 
hereby  imposed. 

XLIII.  And  be  it  turther  enacted.  That  one  moiety  of  all  pecuniary  Recoireiy  and 
penalties  and  forfeitures  hereby  imposed,  where  no  other  mode  of  pro-  S^jS^^^^ 
secution  is  specially  prescribed  by  this  act,  shall,  if  sued  for  within  the  for  within  three 
space  of  three  calendar  months  from  the  time  of  any  such  penalty  or  °^°™- 
fbrfeiture  being  incurred,  be  to  his  Majesty,  his  heirs  and  successors  $ 
and  the  other  moiety  thereof,  with  full  costs  of  suit,  to  the  person  or 
persons  who  shall  inform  or  sue  for  the  same  within  the  time  afore- 
said, and  which  shall  and  may  be  sued  for  in  his  Majesty's  Court  of 
Exchequer  at  Westminster,  for  offences  committed  in  England,  or  in 
his  Majesty's  Court  of  Exchequer  in  Scotland,  for  offences  committed 
in  Scotland,  by  action  of  debt,  bill,  plaint,  or  information,  wherein  no 
essoin,  privilege,  wager  of  law,  or  more  than  one  imparlance  shall  be 
allowed ;  but  nevertheless  it  shall  be  lawful  for  his  Majesty's  attorney  g,^  for  penal- 
general  in  England,  or  his  Majesty's  advocate  in  Scotland,  in  case  it  ty  tncorred 
shall  appear  to  his  satisfection  that  such  penalty  was  incurred  without  ^q  of  fraud 
any  intention  of  fraud,  to  stop  all  further  proceedings,  by  entering  a  may  be  stopt. 
noli  prosequi,  or  otherwise,  with  respect  as  well  to  the  share  of  such 
penalty  claimed  by  such  informer  or  informers,  as  to  the  share  thereof 
belonging  to  his  Majesty. 
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Uteowexy  and  XLI V.  Provided  always,  and  be  it  further  enacted.  That  in  defiuiit 

Malties  not     ^^  prosecution  within  the  time  herein -before  limited,  no  such  penalty 
sued  for  within  or  forfeiture  shall  be  afterwards  recoverable,  except  in  the  name  of  his 
Majesty's  attorney  general  in  England,  and  of  his  Majesty's  advocate 
in  Scotland,  by  information  in  the  Court  of  Exchequer  in  England  or 
Scotland  respectively,  in  which  case  the  whole  of  such  penalty  or  for- 
feiture shall  belong  to  his  Majesty,  his  heirs  and  successors  i  and  that 
all  penalties  and  forfeitures,  and  shares  of  Penalties  and  forfeitures,  in- 
curred as  aforesaid,  belonging  to  his  Majesty,  his  heirs  or  successors, 
shall  be  paid  into  the  hands  of  the  receiver  general  of  his  Majesty's 
stamp  duties  for  the  time  being,  any  law,  usage,  or  custom,  to  the  con- 
Commissioiiers  ^^^^  notwithstanding  3  and  that  in  all  cases  where  the  whole  of  such 
of  stainpB  may  pecuniary  penalties  or  forfeitures  shall  be  recovered  to  the  use  of  his 
Qiers.  '    Majesty,  his  heirs  or  successors,  ft  shall  be  lawful  for  the  said  commis- 

sioners to  cause  such  reward  as  they  shaQ  think  fit,  not  exceeding  one 
moiety  of  such  penalty  or  forfeiture  so  recovered,  after  deducting  all 
charges  and  expenses  incurred  in  recovering  the  same,  to  be  paid  there- 
out to  or  amongst  any  person  or  persons  who  shall  appear  to  them 
entitled  thereto  as  informers,  in  respect  of  such  penalties  or  for- 
feitures so  recovered  ;  any  thing  herein  contained  to  the  contrary  not- 
withstanding. 
Duties  to  l)c  XLV.  And  be  it  further  enacted  by  the  authority  aforesaid.  That 

paid  to  the  re-  all  the  monies  arising  from  the  said  duties  herein-before  granted,  and 

ccivcr  ffCDcral 

of  sUmp  da-     ^^^  ^^^  duties  arising  from  the  said  former  acts  of  the  twentieth, 

tia,and  by  him  twenty-third,  and  twenty-ninth  years  aforesaid,  not  hereby  repealed, 

f^chequer.  ^     ^"^  ^^^  arrears  of  the  said  rates  and  duties  hereby  repealed,  shall,  from 

and  after  the  passing  of  this  act,  be  paid  from  time  to  time  into  the 

hands  of  the  receiver  general  for  the  time  being  of  the  duties  on 

stamped  vellum,  parchment,  and  paper,  who  shall  pay  the  same,  the 

necessary  charges  of  raising  and  accounting  for  the  same  being  deducted, 

into  his  Majesty's  receipt  of  exchequer  at  Westminster,  at  such  time 

and  in  such  nianner  as  other  duties  on  stamped  vellum,  parchment,  and 

paper,  are  directed  to  be  paid,  and  the  same  shall  be  carried  to  and 

made  part  of  the  consolidated  fund. 

Exchequer  to  XLVI.  And  be  it  further  enacted,  That,  from  and  after  the  passing 

set  apart  a  pro-  of  this  act,  out  of  the  monies  that  shall  be  paid  into  the  said  receipt  of 

duties  for  ten^    the  said  duties  hereby  imposed,  and  of  the  said  former  duties  not 

years,  and  the   hereby  repealed,  and  arrears  of  duties  hereby  repealed,  the  sum  of  ten 

applied  in  de-    thousand  two  hundred  and  sixty-nine  pounds  fifteen  shillings,  being  one 

fr*y>"?  *Jjy  >n-  fourth  part  of  the  sum  of  forty-one  thousand  and  seventy-nine  pounds, 

occa.sioncd  by    ^^^  annual  average  produce  for  three  years,  ending  the  first  day  of 

any  loan  of  this  August  one  thousand  seven  hundred  and  ninety-five,  of  the  whole  of 

kept  wi'tff  other  ^^^  ^^^  former  duties,  shall  quarterly,  on  the  fifth  day  of  July,  the 

duiiCT  granted  tenth  day  of  October,  the  fifth  day  of  Januarv,  and  the  fifth  day  of 
for  the  same  ^  -^  .'  ^ 
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April,  in  every  year  dweki^  the  period  of  ten  years/  be  aet  apart  from  pnrpoie  lepa- 
die  remainder  of  the  said  monies  5  and  that  after  the  setting  apart  at  ^i^"^  ^^^ 
the  said  receipt  of  exchequer  at  the  end  of  each  such  quarter,  the  sum 
of  ten  thousand  two  hundred  and  sixty-nine  pounds  fifteen  shiliings, 
the  said  remainder  of  the  said  monies  arising  or  to  arise  of  the  said 
several  duties,  and  of  arrears  as  aforesaid,  or  so  much  thereof  as  shidl 
be  sttfikaent,  shall  be  deemed  an  addition  made  to  the  revenue,  for  the 
purpose  of  defraying  the  increased  tiiiy  occnnioned  by  any  loan  made 
by  virtue  of  any  act  or  acts  to  be  passed  in  this  session  of  parliament } 
and  that  the  said  remainder  of  the  said  monies  shall,  during  the  space  ^ 
of  ten  years  next  ensuing,  be  paid  into  the  said  receipt  distinctly  and 
apart  from  all  other  branches  of  the  public  revenue  5  and  that  there 
shall  be  provided  and  kept  at  tlie  office  of  the  auditor  of  the  said  re- 
ceipt, during  the  said  period  of  ten  years,  a  book  or  books  in  which 
the  said  remainder  of  the  monies  arising  from  the  said  duties,  and  paid 
into  the  said  receipt,  shall,  together  with  the  monies  arising  from,  any  '  * 
other  rates  or  duties,  granted  in  this  session  of  parliament  for  the 
purpose  of  defraying  such  increased  charges  as  aforesaid,  be  entered 
separate  and  apart  from  all  other  monies  paid  or  payable  to  his  Majesty, 
his  heirs  or  successors,  on  any  account  whatever. 

XLVII.  And  be  it  further  enacted.  That  if  any  action  or  suit  8hall*^ipit^o°  ^f 

SCQOIIS. 

be  brought  or  commenced  against  any  person  or  persons  fbr  any  thing 
done  in  pursuance  of  this  act,  then,  and  in  every  such  case,  the  said 
action  or  suit  shall  be  commenced  within  six  calendar  months  after 
the  fiict  committed,  and  not  afterwards,  and  shall  be  brought  in  the 
county  or  place  where  the  cause  of  action  shall  arise,  and  not  else- 
where i  and  the  defendant  or  defendants  in  such  action  or  suit  to  be 
brought,  may  plead  the  general  issue,  and  give  this  act,  and  the  special  General  imie. 
matter  in  evidence,  at  any  trial  t9  be  had  thereupon,  and  that  the  same 
was  done  in  pursuance  and  by  the  authority  of  this  act ;  and  if  it  shall 
appear  to  be  so  done,  or  if  any  such  action  or  suit  shall  be  brought  after 
the  time  before  limited  for  bringing  the  same,  or  shall  be  brought  in 
any  other  county,  city,  or  place,  than  as  aforesaid,  then,  and  in  every 
such  case,  the  jury  shall  find  for  the  defendant  or  defendants ;  and  if 
upon  such  verdict,  or  if  the  plaintiff  or  plaintiffii  shall  become  nonsuit, 
or  discontinue  his,  her,  or  their  action,  or  if  a  verdict  shall  pass  against 
the  plaintiff  or  plaintiffs,  or  iF  upon  demurrer  judgment  shall  be 
given  against  the  plaintiff  or  plaintiife,  the  defendant  or  defendants 
shall  and  may  recover  treble  costs,  and  have  the  like  remedy  for  the  TwMt  coiu. 
same  as  any  defendant  or  defendants  hath  or  have  fbr  costs  of  suit  in 
other  cases  by  law.* 


■  Hie  tables,  which  then  follow,  for  calculating  the  value  of  annuities  being  very 
long,  it  has  not  been  thought  adrisablc  to  swell  this  work  by  inserting  them. 
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39  Geo.  III.  73. 
An  Act  for  exempting  certain  specific  Legacies  which  shall  be  given  to 
Bodies  Corporate^  or  other  public  Bodies^  from  the  payment  of 
Duty  I  and  also  the  Legacy  of  Books  and  other  Articles  given  by 
the  will  of  the  late  lieverend  OayUm  Mordaunt  Crackerode  to  the 
Trustees  of  the  BrUiih  Museum.  [12th  July,  1799.] 

Whereas  it  is  expedient  that  certain  specific  legacies  given  to  bo- 
dies cnvporate,  and'  other  public  bodies  and  societies,  should  be  ex- 
empted fix>m  the  duties  imposed  on  legacies  $  be  it  enacted  by  the 
King's  most  exeellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and'Commons,  in  this  present  Pte« 
liament  assembled,  and  by  the  authority  of  the  same.  That,  front  and 
after  the  passing  of  this  act,  no  legacy,  consisting  of  books,  prints, 
pictures,  statues,  gems,  coins,  medds,  specimens  of  natural  Instory, 
or  other  specific  articles,  ^/diich  shall  be  given  or  bequeathed  to  or  in 
trust  for  any  body  corporate,  whether  aggregate  or  sole;  or  to  the 
s6dety  of  Sefjeanii*  Inn,  or  any  of  the  Inns  of  Court  or  Chancery,  or 
any  endowed  school,  in  order  to  be  kept  and  preserved  by  such  body 
corporate,  society,  or  school,  and  not  for  the  purposes  of  sdie,  shall  be 
liable  ta  any  duty  imposed  on  legacies  by  any  law  now  in  force. 

The  scond  section  exempts  from  duty  the  bequest  of 

books,  &c.  given  by  the  Rev.  Clayton  Mordaunt  Cracherode 

to  the  British  Museum. 


45  Geo.  III.  28. 
An  Act  for  granting  to  his  Majesty  additional  Stamp  Duties  in  Great 
Britain  on  certain  Legacies.  [5th  April,  1805.] 

Duties  not  pay-  III.  Provided  always,  and  be  it  fiirther  enacted^  That  notliing 
^^2^  tothT  ^^'^^  contained  shaU  extend  to  charge  with  any  of  the  duties  hereby 
hnflibaiid  or  wifie  granted  any  legacy  orresidue,  or  part  or  share  of  residue,  which  shall 
or  to^tl^R^  be  given  or  pass  to  or  for  the  benefit  of  the  husband  or  wife  of  the 
Family.  deceased,  br  to  or  for  the  benefit  of  any  of  the  Royal  Family. 

What  shall  be  IV.  And  be  it  further  enacted.  That  every  gift  by  eny  will  or  tea- 
deemed  a  le-  tamentary  instrument  of  any  person  dying  after  the  passing  of  this 
act  set,  which,  by  virtue  of  any  such  will  or  testamentary  instrument, 

shall  have  effect,  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which  such  person  shall 
have  power  to  dispose  of,  as  he  or  she  shall  think  fit,  or  which  shall 
have  been  chaiged  upon  or  made  payable  out  of  any  real  estate,  or  be 
directed  to  be  satisfied  out  of  any  monies  to  arise  by  the  sale  of  any 
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real  estate,  of  the  penoD  so  dying,  or  which  such  person  may  have 
the  power  to  dispose  of,  whether  the  same  shall  be  given  jy  way  of  #<^<.c^7^^^ 
anmiity,  or  in  any  other  form  shall  be  deemed  and  taken  to  be  a  legacy  ^* 
within  the  true  intent  and  meaning  of  this  act :  provided  always.  That 
nothing  herein  contained  shall  be  construed  to  extend  to  the  charging^^X^  y>^  J^  ^'^ 
with  the  duties  by  this  act  granted,  any  specific  sum  or  sums  of  mo-  ^^  /^^*%^  ^^^^ 
ney,  or  any  share  cur  proportion  thereof  charged  by  any  marriage  set*  y^ 
tlonent,  or  deed  or  deeds  upon  any  real  estate,  in  any  case  in  ^^^^jL^a 
any  such  spedifie  sum  or  sumSyOrv^feire  or  pvopoi;tion  thereof,  shall  be     ^ 
aj^KHnted  or  qiportioDed  by  any  will  or  testamentary  instrument 
under  any  power'  given  for  that  purpose -by  any  snch  marriage  settle- 
ment, or  deed,  or  deeds. 

V.  And  be  it  further  enacted.  That  the  duties  hereby  granted  upon  pvSaa^  pn  legs*  ji^^\ 
legacies,  or  charged  upon  or  made  payable  out  of  any  real  estate,  or  ^^teto*'>^'^^^ 
out  of  any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon  resi-  be  paid  by  the  Z^f\^ 
dues,  or  parts  or  shares  of  r^idues  of  any  such  monies,  shall  be  ac-  ^l!?^'^!!    V.  ^^ 


persons  eni  _ 
counted  for,  answered,  and  .paid  by  the  trustee  or  trustees  to  whom  tied  to  such  ->^i^  J4^g^ 

the  real  estate  shall  be  devised,  out  of  which  the  legacy  or  legacies,  or  ^**'*^'^  ^^T^lX^ 
share  or  diaxes,  of  any  money  arising  out  of  the  sale  or  mortgage,  or^c^^f^^  y  \Jff^ 
other  diqioatkm  of  sack  real  estate  8h.Ube.to  be  paid  oraatiBfied,  or  "^^^  1^, 
if  th^re  shall  be  no  trusteesi  tben.byihe  penton  or  persons  entitled  to 
s^ch  real  estate,  subject,  ta  any  such  l^pacy,  or  by  the  person  or  per- 
sons empowered  or  required  to  pay  or  satisfy  any  such  legacy  ^  and 
the  said  duties  shall  be  retained  by  the  person  pa3ring  or  satisfying  any 
such  legacy  or  share  of  money,  in  like  numner,  and  according  to  such 
rules  and  regulations,  and  under  and  subject  to  such  penalties,  as  fbr 
as  the  saipe  can  be  made  applicable,' as  are  contained  in  an  act  passed 
in  the  thirty  •sixth  year  of  the  reign  of  his  present  Mi^esty,  intituled. 
An  Aci.foT  repealing  certain  DuHee  on  Legacies  and  Shares  of  Personal  36  Geo.  III.  52, 
Esiates,  and  far  granting  other  Duties  thereon  in  certain  Cases, 

VL  Duties  to  be  under  the  management  of  the  commis- 
sioners for  stamps. 

VII.  Duties  to  be  levied  according  to  the  provisions  of 
36  Geo.  III.  53. 

VIII.  Persons  counterfeiting  stamps,  &c.  guilty  of  felony. 

IX.  Powers  of  former  acts  extended  to  this  act. 

X.  Application  of  the  duties. 

XI.  Accounts  to  be  kept  distinct. 

XII.  Actions  or  suits  to  be  brought  within  six  calendar 
months,  and  the  general  issue  allowed  to  be  pleaded. 


\ 
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55  Geo.  III.  184. 
An  Act  for  repealing  the  Stamp  Duties  on  Deeds^  JUtw  Proceedings, 

and  other  written  or  printed  Instruments^  and  the  Duties  on  Fire 
"«  Insurances^  and  on  Legacies  and  Successions  to  Personal  Estate 
•     upon  Intestacies^  now  payable  in  Great  Britain ;  and  for  granting 

other  Duties  in  lieu  thereof.  [11th  July,  1815.] 

The  first  and  second  sectioBS  enact,  thai  all  the  duties 
granted  by  4S  Geo.  III.  ]49>  shall  oeaae  and  determine,  and 
that  in  future  there  shall  be  raised,  levied,  and  paid  for  and 
in  respect  of  the  several  instruments,  matters,  and  things 
mentioned  and  described  in  the  schedule  hereunto  annexed 
(except  those  standing  under  the  head  of  Exemptions)  the 
several  duties  or  sums  of  money  set  down  in  figuics  against 
the  same  respectively,  or  otherwise  specified  and  set  forth  in 

the  same  seheduk. 

•  ******* 

Powers,  Ac  of  VIII.  And  be  it  forther  enacted.  That  all  the  powers,  provisions^ 
»e^M toUi^" dauaes,  regulations  and  directions,  fines,  ferfeitores,  pains  and  pe- 
act  Y    nalties,  contained  in  and  imposed  by  the  several  acts  of  parUament 

relatuig  to  the  duties  hereby  repealed,  and  the  several  acts  of  parlia^ 
ment  relating  to  any  prior  duties  of  the  same,  kind  or  description, 
shall  be  of  foil  force  and  effect  with  respect  to  the  duties  hereby 
granted,  and  to  the  vellum,  parchment  and. paper,  instruments,  mat- 
ter and  things,  chai^ged  or  diaigeable  therewith,.as  far  as  the  same 
are  or  shall  be  applicable,  in  all  cases  not  hereby  expvessly  provided 
for,  and  shall  be  observed,  applied,  enforced,  and  put  in  execution  for 
the  raising,  levying^  collecting,  and  securing  of  the  said  duties -hereby 
granted  and  otherwise  relating  thereto,  so  for  as  the  same  shall  not  be 
superseded  by,  and  shall  be  consistent  with  the  express  provisions  of 
this  act,  as  fully  and  effectually  to  all  intents  and  purposes,  as  if  the 
same  had  been  herein  repeated  and  specially  enacted  vrith  reference  to 
the  said  duties  hereby  granted. 


SCHEDULE  j— Part  the  Thikd. 

LBOACISS   AND  SUOCESSIONS    TO   PERSONAL    OR   MOVBABLB  Duty. 


ESTATE   UPON   INTB8TACT. 


I.  Where  th£  Testator,  Testatrix,  or  Intestate  died  be-'  £.     s.    d, 
fore  or  upon  the  Bth  Day  of  April  1805. 

For  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amoant  or  value  ofWl,  or 
upwards,  given  by  any  urill  or  testanienfarf  instru- 
.meht  *  of  any  persons  who  died  before  or  upon  the 


•  Se«  ante  402  as  to  what  is  a  testamentary  instrumeiit. 
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LEGACIES  an>i  SUCCESSIONS— con^ued.  Duty. 

5th  day  of  April,  1 805,  out  of  his  or  her  perBonal  or    jC    $.   d. 
moTeable  estate,  mid  which  shall  be  paid,  delivered,  y^ssf^   ^ 
retained,  satisfied  or  discharged,  after  the  81st  day  '^L^rd 
oJ^August  1815J*  '  '^^. 

Also  for  the  clear  residue  (when  devolving  to  one 
person)  and  for  every  shareof  the  clear  residue  (when 
devolving  to  two  or  more  persons)  of  the  personal 
or  moveable  estate  of  any  person  who  died  before 
or  upon  the  5th  day  of  April  1805  (after  deducting  i 

debts,  faneval  expenses,  legacies,  and  other  charges 
first  payable  thereout,)  whether  the  title  to  such 
residue,  or  any  share  thereof,  shall  accrue  by  virtue 
of  any  testamentary  disposition,  or  upon  a  partial 
or  total  intestacy ;  where  such  residue,  or  share  of 
residue,  shall  be  of  the  amount  or  vahie  of  fiOJ.  or 
upwards,  and  where  the  same  shaU  be  paid,  de- 
livered, retained,  satisfied  or  dischaiged,  aftier  the 
thirty-first  day  of  August  1815: 

Where  any  such  legacy,  or  residue,  or  share  of  such 
residue,  shall  have  been  givto,  or  have  devolve^  to 
or  for  the  benefit  of  a  bfether  or  tisier  of  the  de- 
ceased, or  any  deseendamt  of^  brother  or  Mter  of  the 
deceased ;  a  duty  at  and  after  the  rate  of  two  pounds 
and  ten  shillings  per  centum,  on  the  amount  or  per  cent. 
value  thereof 9  10    O 

Where  any  such  legacy,  o^  residue,  or  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to 
or  for  the  benefit  of  a  brother  or  iieter  of  thefoUher 
or  mother  of  the  deceaeed,  or  any  deecendant  of  a 
brother  or  sister  of  the  father  or  mother  of  the'de^ 
ceased ;  a  duty  at  and  aftier  the  rate  of  four  pdunds  per  cent, 
per  centum  on  the  amount  or  value  thei^ec^. ......     4    O    O 

Where  any  such  legacy,  or  residue,  or  share  of  such 

-  ------  "■_..^__ ■ I  ^■-■■-  —  ■--  ■  — 

"  In  48  Geo.  III.  149,  the  words  were,  paid,  deihered,  retmned,  sttti^d,  of  d»- 
charged^  after  the  \Oth  day  of  October,  1808.  Where  a  legacy  was  given  in  trust  to 
invest  in  the  fadda,  and  pay  the  dividends  to  A.  for  life,  and  after  his  death  one  moiety 
to  be  paid  to  his  eldest  son,  and  the  other  to  Ids  younger  dittdien,  and  die  executor 
invested  the  legacy  in  the  funds  accordingly;  and  the  legatee  for  Kfe  died  in  1812 :  it 
was  held  that  tliis  was  a  legacy  retained  after  the  10th  of  October  1808,  and  subject 
to  the  duty.  Att.  Gen.  v.  Lady  Manners,  1  Pri.  411.  But  where  the  money  was  in 
1779  paid  into  Court  under  a  decree,  and  invested  in  stock  in  trust  in  the  cause,  and 
the  tenant  for  life  died  in  1807 :  it  was  held  that  there  hanng  been  an  appropriation 
of  the  legacy  in  1779,  tlds  aaMunted  to  a  payhig,  satlsf^^ngy  or  dischaiging,  and  that 
the  legatee  over  was  entitled  free  from  t|w  payment  of  any  duty.  Hill  o.  Atkinson,  2 
Mer.45.    3  Pri.  399.    J^f^^>''^^^    Z  ^^  .A^Ji^u  ^  j^^,    ^'^.^>^^  ^  \^^ 
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residue^  shall  hare  been  gtiren,  or  hftte  devdrtd^  to  £,  $,  d, 
or  for  the  benefit  of  a  bt^ther  ct  Mer  f(f  a  grtoid* 
father  or  grandmaster  of  the  deceated,  or  any  <fo- 
scendant  of  a  brother  or  nster  of  a  gran^ther  or 
grandmother  of  the  deceated;  a  dwtj  at  and  after 
the  rate  of  five  pounds  per  cmUum  on  the  amount  or     per  cent. 

value  thereof 5    O    0 

And  where  any  such  legacy*  or  residue  or  sfalufe  of 
such  residoej  shall  have  been  given»  or  have  de- 
volvedy  to  or  for  the  beoafit  of  any  person  in  anf 
other  degree  qf  ^oliajteral  eonsangumUy  io  the  de- 
ceased than  is  above  desGribed«  or  to  or  for  the 
benefit  of  anf  etramger  in  blood  to  the  deeeaeed ;  a 
duty  at  and  after  the  rate  of  eight  pounds  per  cerUum  per  cenL 
on  the  amount  or  value  thereof ...; «..,•     S    Q  9 

II.  Where  the  Testator,  Testairig,  or  InteUate  shall 
have  died  after  the  bth  Day  of  April  1805. 

For  every  l^ga^j  specific  or  pecuniary,  or  of  any 
other  description^  of  the  amount  or  value  of  120/,  or 
iqiwards  given  by  any  will  or  testamentary  instru- 
ment^ of  any  person,  who  shell  have  died  after  the 
5th  day  of  April  1805,  either  out*  of  his  or  her 
personal  or  moveable  estate,  or  out  of  or  cfaaiged 
upon  his  or  her  real  or  heritable  estate,  or  out  of 
any  monies  to  arise  by  the  sale,  mortgage  or  other 
disposition  of  his  or  her  real  or  heritable  estate,  or 
any  part  ihereof,  and  which  shall  be  paid>  deliver-  ' 
ed,  retained,  satisfied  or  dischaiged  after  the  Slst 
day  of  August  1815:  . 

Also,  for  the  clear*  residue  (when  devolving  to  one 
person)  and  for  every  share  of  the  dear  residue 
(when  devolving  to  two  or  more  persons)  of  the 
personal  or  moveable  estate,  of  any  person,  who 
shall  have  died  after  the  5th  day  of  April  1805, 
(after  deducting  debts,  fimeral  expenses,  legacies 
and  other  charges  first  payable  thereout,)  whedier 
the  title  to  such  residue,  or  any  share  thereof,  shall 
accrue  by  virtue  of  any  testamentary  disposition,  or 
upon  a  partial  or  total  intestacy ;  where  such  resi- 
due, or  share  of  residue^  shall  be  of  the  amount  or 
value  of  SM.  pr  upwards,  and  where  ^the  same  shall 
be  paid,  delivered,  retained,  satisfied  or  discharged 
after  the  3lst  day  of  August  1815 : 
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And  aL|o  £pdr  the  dear  residiie  (wben  given  to  one    £    $,   d, 
person)  and  for  every  Bhare  of  the  dear  residue 
(when  given  to  two  or  more  persons)  of  the  moniea 
to  arise  from  the  sale^  mortgage,  ^r  other  disposi- 
tion of  any  real  or  lieritable  estate,  directed  to  be  ^  i^  ^/^    ^, 
sold,*  mortgaged,  or  otherwise  disposed  of,  by  any  ^^^.^^^^j^^  /i4j^^>-^, 
will  or  testamentaiy  instrument,  of  any  person,  who  ^  ^^  V   .,  '  ^^  A^^^  y»^ 
shall  have  died  after  the  5th  day  of  Aprtt  1805*-^         ^  — '  .^ 
(after  deducting  debts,  fimeral  expeif ses,  l^;ade8j 
and  other  charges  first  made  payable  ther^out^  if 
any)  where  such  residue,  or  share  of  residue,  shall 
amount  to  20Z.  or  upwards,  and  where  the  same 
shall  be  paid,  retained  or  discharged  after  the  31st 
day  of  August  1815: 

Where  any  such  legacy  or  residue^  or  any  sbiure  of  such 
residue,  shall  have  been  given,  or  have  devolved, 
to  or  for  the  benefit  of  a  child  of  the  decea9ed,  or 
any  descendant  of  a  child  rf  the  deceaeedg  or  to  or 
for  the  benefit  of  the  father  or  mother,  or  any  Uneal 
ancestor  of  the  deceased  ^  a  duty  at  and  after  the 
rate  of  one  pound  per  centum  on  the  amount  or  per  cent, 
value  thereof .... « • ^.     100 

Where  any  such  legacy,,  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given^  or  have  de-  ' 

volved,  to  or  for  the  benefilt  of  a  brother  or  sister  of 
the  deceaeed,  or  any  dasqemiant  of  a  brother  or  sister 
of  the  deceaseds  a  duj^  at  eif^  aftei;  the  i(ate  of 
three  pounds  per  centum  qn  thie  amQwntor.vrtne.  per  cent. 

thereof ^ SCO 

.  Where  any  such  legacy,  or  residue,  or  any  share  of 
such  residue,  shcdl  have  been  given,  or  have  de- 
volved, to  or  for  the  benefit  of  a  brother  or  sister  of 
the  father  or  mother  of  the  deceased,  or  any  descend^ 

*  Where  a  man  by  wlU  ^evia^  some  real  propertjf  to  A.  and  B.  upon  troat  to  lell 
aa  aoon  as  pooible  after  hia  decease ;  and  wiUed  that  A^pspdqoe  shookl  be  kteemad 
part  of  the  reridoe  of  hia  estate  theraii-after  disponed  of,  or  go  in  aid,  if  neoettary, 
of  the  reat  of  hia  property,  in  diachaiige  of  hia  pecuniary  legaciea ;  and  then,  after 
giving  yarions  legadea,  gare  all  the  reridue  of  hia  estate  and  eAscts  to  A.;  and  the 
personal  estate  waa  snflident  to  satlaiy  the  iestator^a  debts  and  legaciea  withont  having 
veoomae  to  a  sale  of  the  real  property :  it  was  lield  that  it  nrast  mwntiwlsas  be  coih 
ndered  aa  hating  been  actnally  sold  by  the  czecotors,  and  that  the  money  aiising 
from  tiie  sale  had  been  by  them  paid  over  to  the  deriaee,  and  the  dnty  therefixre  at- 
tached. Att.  Gen. «.  Holford,  1  Fri.  426.  See  ante  332,  as  to  its  being  oonsiderpd  in 
eqnity  aa  personal^. 
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ant  of  a  brother  or  mter  of  the  father  or  mother  of  £    «.  d. 
the  deceased;  a  duty  at  and  after  the  rate  of  five     per  cmt. 
pounds  per  centum  on  the  amoant  or  valiie  thereof.     5    0    0 
Where  any  such  legacy,  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given,  or  have  de- 
volved, to  or  for  the  benefit  of  a  brother  or  sister  of 
a  grandfather  or  grandmother  of  the  deceased,  or 
^my  descendant  of  a  brother  or  sister  of  a  grandfather 
^    or  grandmother  of  the  deceased  I  n  duty  9t  BXJuA  siier 

the  rate  of  six  pounds  per  centum  on  the  amoont  or    per  cetU. 

value  thereof 6    0    0 

And  where  any  such  legacy,  or  residue,  or  any  share 
of  such  residue,  shall  have  been  given,  or  have  de- 
volved, to  or  for  the  benefit  of  any  person,  tii  any 
other  degree  of  collateral  eensanguiniiff  to  the  de- 
ceased than  is  above  described,  or  to  or  for  the  be- 
nefit of  any  stranger  in  blood  to  the  deceased;*  a 
*  duty  at  and  after  the  rate  of  ten  pounds  per  centum    per  cent. 

*  on  the  amount  or  value  thereof ID    O    0 

.^  Z^s^  ^  ^<  ^^***^  "^  And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of 
/^  ^^^^  y~y^'   '^^/'-  any  other  partial  benefit  or  interest,  out  of  any  such 

estate  or  effects  as  aforesaid,  shall  be  deemed  lega- 
cies within  the  intent  and  meaning  of  this  schedule. 
And  where  any  legatee  shall  take  two  or  more  distinct 
legacies  or  benefits  under  any  will  or  testamentary 
instrument^  which'  shall  together  be  of  the  amount 
or  value  of  902.  each  shall  be  charged  with  duty, 
^  •  though  each  or  either  may  be  separately  under  that 
amount  or  value. 

Legacies,  and  residues,  or  shares  of  residue,  of  any  such 
estate  or  effects  as  aforesaid,  given  or  devolmng  to  or 
for  the  benefit  of  the  husband  or  wife  of  the  deceased, 
or  to  or  for  the  ben^  of  any  of  the  Royal  Fomf%. 

And  ali  legacies  which  were  exempted  from  duty  by  the 
act  passed  in  the  S9th  year  of  his  Majesty's  reign^ 
c.  73,^  ybr  exempting  certain  specific  legacies  gioen  to 
bodies  corporate,  or  other  public  bodies,  from  the 
payment  of  duty. 

•  In  a  gift  **  to  my  son^m-law  A.  and  my  daughler  B.  hit  wift ;  *'  it  was  hdd  that 
one  moiety  was  mbject  to  one  per  cent.,  and  the  other  to  ten  per  cent.  dotf.  Att. 
Gen. «.  Bacchot,  9  Pri.  30.  ^  Ante  426. 
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ABATEMENT^     ^^^^^^^X^  ^^^^f^^^  ^P^ 

pecuniary  legacies  must  all  abate  on  a  deGcicncy  of  assets  ...  371 

although  some   are  directed   to 

be  paid  in  the  first  place kt. 

although  given  by  way  of  annuity^  379 

to  servants    and 

charities id. 

legatee  having  a  security 379 

preference  given  to  a  legacy  under  circumstances 373 

to  a  wife 874 

to  children id. 

for  erecting  a  monument . .  375 
specific  legacies  not  to  abate 16 

must  abate  among  themselves , . . .  377 

•     under  special  circumstance. .  378 

demonstrative  legacies  not  to  abate 370 

general  legacies  of  stock  to  abate  according  to  their  value  at 

the  end  of  a  year  after  the  testator's  death 378 

ABSOLUTE  INTEREST, 

when  a  legatee  takes  an  absolute  or  a  qualified  interest,  234.  344 

bequtst  to  one  in  tail 836 

of  the  tficontc  of  property 941 

with  a  power  of  disposition  after  death 248 

in  trust  to  purchase  an  annuity S43 

at  the  discretion  of  another 344 

gift  OTcr  of  penonal  property,  when  good,  «ee  limtiaiMNi. 
ACCRUED  SHARES^ 

subject  to  the  aame  conditions  as  the  original  ones 144 

when  they  sunrive 232 

ACCUMULATION, 

bequest  for  accumulation  of  property,  when  void 235 

ACCUMULATIVE  LEGACIES, 

legacies  given  twiee  to  the  same  person,  when  aocnraulative,  204 

evidence  how  hst  admissible. 207 

ACTION, 

when  it  lies  for  a  legacy 386 

2  F 
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subject  to  the  same  conditions  as  tlie  original  ones 149 

ADEMPTION, 

of  pecuniary  Isgad^, 

bequest  by  a  parent  to  a  cliild  adeemed  by  advancement,  961 

not  set  up  by  a  codicil id. 

rule  confined  to  parent  and  child 962 

to  bequests  as  portiofu %SS 

extends  not  to  uncertain  provisions id» 

as  in  the  case  of  the  bequest  dfunisidue^  id. 
of  things  notejwdem  generi$,9&i 
small  differences  overlooked,  id. 

evidence  admissible 965 

rfipectfic  legacies, 

te9tater*8disposingofwhathehasbequeathed,anademption,S66 

as  by  selling  stock S68 

renewing  a  lease 971 

receiving  a  debt ^ 968 

unless  bequeathed  as  a  demonstrative  legacy,  99 

or  under  qpedal  drcumstances 970 

bequest  of  things  in  a  particular  place,  how  fiur  adeemed 

by  a  removal 973 

how  finr  a  partial  alienation  or  alteration  an  ademption  • .  967 
ADMINISTRATION  BOND,  see  Assett. 
ADVANCEMENT,  see  Ademption.  /Zr^  ^>C«^^^  ^^r^.^M^ 

l^acy  by  a  father  held  an  advancement  m  Im  V^e&m/t 954 

ADVERTISEMENT,. 

legatees  not  barred  by  not  coming  in  within  the  time  lioiited 

by  the  Master's  advertisements 369 

ADVISE, 

bequest  to  A.  admwng  him  to  give  part  of  it  to  B.,  a  good 

legacy  to  B 15 

AFFINITY,  see  Relations, 
AFTER-BORN  LEGATEES, 

when  entitled 193,  Hseq. 

ALIENATION,  see  dden^Uon,  CondUion. 
ALLOWANCES, 

''just  allowances  **  includes  paymoit  of  legacies ...'...  397 

ALTERATION,  see  Ademption. 
ALTERNATIVE  BEQUEST, 

how  &r  equal  to  a  bequest  over , 151 

AMBIGUITY,  see  Evidense. 
AND, 

construed  "  or  " 993 
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QU££N  ANNES  BOUNTY,  see  CharUy. 

gift  of  by.  will,  is  a 'Hegacy '* .. .. ..  SO  -^-^^v^ 

must  abate •,...; 372  >v/^  ^'    "^ 

begiQS  from.tb^  testatpr'f  death..^ 300 

.  .    .  bequest  tp  purchase  an  annuity  gives  tJ^e  absolute  interest . . .  243 
annuity  to  A.  for  the  life  of  B.,  when  it  fails  by  the  death  of  A. 

in  the  lifetime  of  B ; 134 

devise  to  A.  at  twenty-one^  he  payii^.  an  annuity 301 

bequesst  ef'MfOng,^.or//  Q^)c ^nuiti^/*  pqsses  what 220 

annuitaat  for  life  entitled  to  have  a  sufficie^  portion  of  the 

.  .  personal  estate  appropriated  and  secured 289 

rttidoe  6f  stock,  after  leaving  sufficient  to  answer  the  annuity, 

paid  to  thq  re^idMwy,  Iffgat^  ..y 293 

APPEAL. 

Ic^gacy  paid  notwithstanding  an  appeal  from  a  decree 381 

APPOINTMENT,  see  PiHcer. 

APPORTIONMENT,.  ,    . 

an  annuity,  or  dividends  of  s^k,  not  appoiftion^d 305 

.  except  in  /eases  of  maintenance 306 

APPRENTICE, 

legacy  for  pladag  out  poor  apprantioes,  good 90 

J  ,  • .     ,       to  whom  to  be  paid. .  277 

l^;acy  to  place  out  the  legatee  apprentice,  gives  him  the  ab- 
solute interest 141 

APPROPRIATION, 

k^tee^  whose  legacy  i»  not  payable  till  a  future  time,  entitled 

to  have  it  appropriated  and  secured. .  .^ ..........  ^ 288 

unless  payable  out  of  real  estate 290 

three  per  cents,  the  ftmd  adopted  for  investment 292 

legatee  must  abide  by  the  rise  or  fall  of  the  stock 290 

except  under  particular  circumstances.  ......,.•••  ^9U  341 

legatee  for  life  of  specific  articles  must  sign  an  inventory ....  293 

ARREAHS, 

bequest  of  arrears  of  rent,  or  of  a  mortgage^  passes  what. . . .  219 

ARTIFICERS, 

going  abroad,  now  capable  of  taking  a  legacy 72 

ASSENT, 

of  the  executor,  necessary  to  a  specific  legacy 363 

what  amounts  to. « * 364 

executor  legatee  takes  as  executor  till  demonstration  of  his 

assent  to  take  as  legatee 365 

of  one  executor 366 

of  husband  of  executrix id. 

2f2 
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of  infant  executor .« 366 

to  whom  it  enures id. 

relates  to  the  death  of  the  testator 367 

can  not  be  revoked  or  given  on  condition id. 

may  be  compelled  to  be  given id. 

ASSETS, 

penonal,  what  are ' 317 

^/?Z^Mi^9^  *  m^^^^9^  /Zi/f.  f^.    debt  due  fiom  the  executor id. 

t^  bequest  to  executors  out  of  real  estate id. 

term  renewed  by  the  executor 319 

land  bought  with  the  assets 390 

^  ""  specific  legacy  assets  for  debts  notwithstanding 

the  assent  of  the  executor ^ 380 

pa3rment  of  one  legacy  an  admission  of. 378 

-can  not  be  bequeathed  away  against  creditors 345 

contra  as  against  the  heir  or  devisee,  see  Land. 

if  aliened  by  the  executor,  can  not  be  followed 3S1 

except  in  case  of  firaud vL 

or  of  administration  bonds 3519 

distinction  whether  the  alienation  is  in  consideration 

of  a  previous  debt,  or  of  money  advanced id. 

claim  barred  by  laches 383 

executor  may  retain  sufficient  of,  to  answer  a  contingent 

debt 379 

on' a  deficiency  of,  legatees  must  abate,  see  AhaiemoLi. 
legatees  entitled  to  have  testator's  property  paid  into 

court,  when 319 

renJ,  see  Land. 

marshalling  of,  see  MarthaUvn^. 
ASSUMPSIT, 

when  it  lies  for  a  legacy 386 

ATTESTATION, 

when  required  to  a  will  giving  legacies,  341;  and  see  Land. 
BANK  ANNUITIES, 

bequest  of SM 

BANK  OF  ENGLAND, 

can  not  look  beyond  the  legal  title  to  stock 364 

BANK  NOTES, 

will  not  pass  as  goods,  &c.  in  a  particukr  place,  semble .  910 

BANK  STOCK; 

bonus  on,  is  part  of  the  capital 305 

bequest  of,  passes  not  a  bonus  received  by  a  testator  in  his 
lifetime id. 
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BANKRUPT,                                                                              F^ 
legacy  to,  belongs  to  his  assigiieM 70 

BANKRUPTCY, 

when  it  aToids  a  legacy 13S 

BASTARD, 

when  he  may  take  by  will 66 

bequest  to  in  venire  ia  mere,  ba4 id. 

unless  described  as  the  offspring  of  his  mother  only  ....   67 
or  the  reference  to  the  father  does  not  amount  to  a  con- 
dition that  the  child  shall  be  Ms id, 

can  not  take  with  legitimate  children 69,  70 

evidence  when  admissible 69 

not  entitled  to  interest  from  the  testator's  death 306 

BATH  INFIRMARY, 

may  take  lands  devised 88 

BENEVOLENCE, 

bequest  for  such  objects  of  benevolence  and  liberality  as  the 

executor  shall  approve  of,  void 91 

BEQUEST,  see  Legacy. 
BIEN, 

in  a  French  will,  means  all  the  personal  estate 906.  N. 

BILL  OF  EXCHANGE, 

not  satisfied  by  a  legacy 260 

BLANK,  see  Name. 
BONd, 

m 

will  not  pass  as  ''  goods,*'  &c.  in  a  particular  place .210 

promise  of  the  executor  to  defiver  up  a  bond,  enforced 14 

executor  giving  a  bond  for  payment  of  a  legacy  can  not  be 
sued  in  the  spiritual  court 38S 

BONUS,  see  Bank  Stock. 

BOOKS, 

pass  not  as  *' furniture  ** 216 

query,  as  '*  live  and  dead  stock  *' 220 

CABINET  OF  CURIOSITIES, 

bequest  of 221 

CAPACITY, 

of  different  persons  to  take  legacies 60,  et  eeq, 

CAPITA, 

when  legatees  take  per  eapOd 122 

CATHOLICS, 

going  abroad,  incapable  of  a  legacy 71 

bequest  for  bringing  up  children  in  the  catholic  religion,  bad. .    88 

CHARGE,  see  Land,  Merger. 

CHARITY, 

what  18 73 


/ 

\ 
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CHARITY— coniinwerf.  P*ge 

bequest  of  personal  estate  to,  good 83.  90 

if  charged  on  land^  void 73.  7& 

or  to  be  laid  out  in  knd 79.  7^ 

unless  a  discretionary  power  is  ^ven^  77 

to  er«c< or  hwld, Toid* . 79 

but  to  esiahUth  or  promde,  good 80 

or  to  be  hud  out  on  knd  already  in  mort- 

•  nMdn .• 83 

if  cminected  with  a  devise  of  land id. 

devise  to  Queen  Anne*s  bounty,  now  good 81 

of  five  acres,  or  5002.  to  a  church id. 

of  landfi1h'Loild6li......  ..;....•.'. 82 

to  the  Bath  Infirmary ^. .  .*. id« 

to  the  Universities. . .  v . . . , 85 

mortmain  act  confined  to  England 86 

legacies  tb  charities  good,  although  uncertain 90 

as  to  such  charity  as  the  testator  shall  a|ipoiDt,and 

he  appoints  none ■ m.  .^ . .  v .   91 

when  the  disposition  is  in  the  king  or  the  court 92 

the  disposition  will  be  as  near  the  intent  as  possible  ....   93 

bequests  to  superstitious  uses,  void ; . . .    ST 

CHATTELS,  see  Goods. . 
-%  CHILDREN,      '^U.^j--^  ^^'Z'^^T^  ^/^^**^  <^*/^*  y^4r . 

^  -  '   -   niay  have  a  co-extensive  sense  with  issoe IIS  ^>^ 

f    ^  .dLA^J^LAmik  '^  •  word  of  purchase llo 

unless  the  intention  i^pear  otherwise. .  117 

indode  diildre^  by  diifepent  wives 180 

may  mean  illegitimate  children M 

an  only  surviving  child  entitled  under  a  bequest  to  children . .  115 

or  an  only  child  under  a  bequest  to  the  youngest  child 180 

~^>^  a^s^x^  C*m^  **  younger  cluldnen'*.  mean  all  but  the  heir ^ . . . .  117 

''^^'"^  /»  •^«fc.  -^'A* ,  mean  those  who  answer  the  description  at 

the  time  of  vesting 110 

but  an  eldest  son  may  take  under  a  legacy  to  **  childrea*'' . . .  180 
a  bequest  to  children  includes  all  born  previous  to  the  time  of '    f 

the  payment  of  the  legacy ....•«•. 184 

but  not  those  bom  afterwards 186 

nor  sometimes  those  born  after  the  date  of  die  will . .  168 
if  legacies  are  given  to  a  specified  number  of  ch9dren>  and 

there  are  more  than  that  number,  they  all  take 189 

gift  to  A.  in  case  she  should  have  children  entitles  her  on 

having  a  child,  though  the  child  dies 185 

legacy  to  a  woman  for  the  maintenance  of  her  children,  not 
.  conditionoL 142 


'/^ 
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CHILDREN— con^titued.  Fnge 

when  considered  as  creditors 374 

CHRISTLANITY, 

deniers  ofj  incapable  of  a  legacy 71 

CHOICJEl^  aeeEkctian. 
CHOSE  IN  ACTION, 

will  not  pass  as  "  goods,*'  &c.  in  a  particular  plaoe 210 

CHURCH, 

bequest  or  devise  to,  how  ht  good , , 81 

to  whom  to  be  paid 277 

CLEAR, 

means  free  from  taxes 222 

CODICIL, 

is  part  of  a  will 194 

but  a  bequest  to  the  legatees  mentioned  in  a  will  does  not  in- 
clude those  mentioned  only  in  a  codicil 198 

legacies  or  legatees  iSubatituted,  or  added  to;  by  codicil,  subject 

to  the  «ame  conditipns  as  in  the  will 142 

when  a  legatee  may  take  both  by  will  and  codicil 204,  gt  seq. 

COMPUTATION, 

errors  in,  corrected  202 

CONDITION, 

precedent,. most  be  performed  in  legacies  charged  on  land . . .  131 

void,  if  impossible 132 

if  repugnant,  or  immoral id, 

if  possible;,  must  be  performed 134 

subsequent  impossibility  no  excuse 136 

against  aUenatioq 133 

to  release  all  claims 139 

not  to  disturb  the  will 140.  188 

to  marry  a  person  of  apartiqular  name,  see  Name, 

,in  terms  of  limitation 134.  144 

gift  to  man  until  he  becomes  bankrupt 133 

to  a  woman  until  her  daughter  attains  a  certain  age  . .  142 
legacy  to  an  executor  is  upon  condition  he  undertakes  the 

office 137 

legacy  upon  a  condition  subsequent  must  be  paid  without  se- 
curity to  refund ; 140 

words  .of  apparent  condition  not  always  so  construed.  * » id. 

legacy  tqr  ,^  particular  purpose,  not  conditional « 141 

Qonditions  construed  distributively 139 

substituted  or  additional  legacies  subject  to  the  same  con- 
ditions  » .    ► 142 
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againsi  marriage, 

how  fiir  void 144 

10  conditions  precedent  a  marriage  must  take  place,  145 
how  far  marriage  without  consent  is  a  forfidtare  . . .  147 

bequest  over  renders  the  condition  valid. 149 

a  mere  residuary  bequest  no  gift  over- 150 

but  a  direction  that  the  legacy  shall  sink  into  the 

residue  is id'. 

how  far  an  alternative  provision  renders  the  condi«* 

tion  good 151 

legatee,  attaining  twenty-ona  entitled  notwithstand- 
ing a  gift  over \eo 

construed  favourably  to  prevent  a  forfeiture 154 

when  restrained  to  a  marriage  under  twenty-one. . .  159 

do  not  extend  to  widows id. 

consent  to  a  marriage,  when  implied 154 

given  after  marriage.  Insufficient 155 

of  the  major  part  of  the  trustees,  in- 
sufficient   156 

general  consent  to  marry  any  one, 

sufficient 15B 

once  given,  not  revocable. . .  * id. 

vests  in  the  single  trustee  who  acts. .  id. 
neglect,  refu8a],or  death  of  the  trustee,156 
dispensed  with  by  a  marriage  in  the       ^ 

life  of  the  testator 159 

time  vrithin  which  conditions  to  be  performed « 160 

months  to  be  reckoned  calendar  mouths 161 

day  of  thd  testator's  death  excluded til. 

non-performance  of,  when  relieved  against id. 

legatee  must  take  notice  of  a  condition 168 

CONFIDENCE, 

"  in  the  fullest  confidence*'  creates  a  trust 3 

CONSENT,  see  CandUion, 
CONSTRUCTION, 

general  rules  in  the  construction  of  wills 194 

words  rejected  or  supplied,  195.    See  Legatee,  Name. 

grammatical  inaccuracies  corrected I95 

bequest  to  the  children  of  A.  and  B.,  is  a  bequest  to  B.  himself,  196 
construction  to  be  as  circumstances  were  at  the  making  of  the 

will 197 

a  different  state  of  circumstances  may  be  imagined 196 
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CONSTRUCnON-Hromimicd.  Page 
wben  two  denses  are  differently  worded^  a  difference  of  in- 
tention preBumed 196.  886 

amount  of  the  property  not  to  be  taken  into  oonsidera^n. . .  199 

but  the  state  of  the  fiunily  is. .'.'... 800 

uncertainties  • . .  ^ id, 

mistakes 808 

effect  of  general  words  restrained 811 

codicil  how  hr  part  of  a  will 194.  198 

^     ronstruetion  of  particular  words 808 

^^  ***^  -^>^       *'  heu-" 106 

^^^-^  ^^'^    ^-^C*  iag^M IQjr 

^.  :3s^^.4^  -V^*-^ descendants" irf. 

■^  ^^^^'^^'        "  relaUons" 108. 118 

*'  kindred/'  and  "  next  of  kin" Ill 

/'  fiimily** ; 118. 115 

1^^*-^^  ^--^Sr-A*  children" 115 

U^^^'^^^^^zT^^"  grandcWldren" 113. 115 

iJ''*^^  •  *'  representatives" 113 

''  cousins". .' 181 

^-^^^-*^^^y/.^^"  servants" id. 

jL/ii^.^T^  ''estate" 808 

$y  «^^^  ^'  goods  and  chatteb" id. 

^^^'^^.4rjJ*  bien" id.  N. 

"  effects" : 809 

,^.^..,.,^,-.-1—  -J— i"  furniture" 815 

L^^-^  ^JiC^ML^Jh^  "things" 818 

"  moveables/'  and  "  inmioveables" 810 

"  linen" 818 

"  utensils" 817 


^>i  ff„  -r  '^^^    *^ ^  money" id. 

U^^^-CrC-  Z^T*^*  ^«^*«" *^® 

-         "^^      /ifcc^^wl  •"**"" '^^^ 

^^!»-N  ^>(a  *   ^XA^^*  8tock  in  trade" T 1 

W^^^^y^^^^jj^^^^j^^^j^., )  880       ^ 

"  jewels" 881 

"  medals" \d. 

"  cabinet  of  curiosities" id. 

1t^4^^  Jh^Afy  J-^^f  "Long  Annuities" 199,800.880 

4^^.  -^       ""    "  Bank  Annuities" 880 

' '  "  house" 881 

"  leasehold  ground  rents" «...  888 

"  tea-kettle  and  appurtenances" id. 

"dear" / id. 
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CONSTRUCTION— or  pabticular  words— coii<t««ed.  F^ 

"  unmarried" ^ 

"  without  beiug  mam«l'.  ,.,..* , J   ^^ 

''item" id. 

''disch^igc^of  aU.dei|]fin(lfl/*&c 988 

"in  case  of" 884 

"in  like  manner** .....•...••••...« 84IS 

'*  in  manner  afbreaaid**  ,...••••  »..4 td. 

''therei|iM>reipeationied  ",,.... «....». 105.344 

"  all  apd  every"  ...... wf. 

gift  to  a  wife  ''  during  her  stay  in  L.** IM 

CONSUMPTION, 

things  whose  use  is  in  their  consumptioa  pfus  under  what 

words 817.  890 

can  not  be  given  for  life 834 

CONTINGENT  I.BGACY, 

legacy  given  at  a  iuture.time,  contingent;. ».« •> 171 

control  if  f' to  (e paid**. at. a. future  tim^.,.. .«,.. 178 

but  if  the  payment  is  the  substance  of  the  legacy  it  is  con- 
tingent  173.  181 

and  a  legacy  out  of  real  estate  to  hfi,  paid  at»  a.iuture  time  is 
. vonongeQw ..••..  •  •  ••  ••,..•  ••»^^«, •■■ » »,% ^.^ • » ^ u •  •■.•  ••••  ••  X74 

unless  the  time  is  certain id. 

or  the  postponement  is  from  conveaiency  with  re- 

.  gard  to  the  estate ^ .  .^ 17^ 

become  (ibsolut^  on  the  happening  pf  the  qontiBgency 136 

bequest  after  a  previous  life  interest,  or  to  ^  paid  at  a  fiiture 

time  contingents  if  such  appear  to  be  the  intention. 179 

CONTRIBUTION, 

by  tenant  for  life  and  remainder-man  in  thci  payment  of  a 

.  Jegacy  .  ^  .  ^ , . .  ^ * 338 

H^^  ^,,,,^ /CONVERSION, 

^  ^^>  y  *^^^A     money  bequeathed  to  purchase  land,  considered  as  land id. 

%  •s^^at^    a  r-    ^*"*^  devised  to  be.sold,  considered  as  personal  property id. 

4   ^^  j:s^/i_^  -  ^^*  legacies  that  .fail,  considered  as  land  and^  tp  the  heir .. .  334 

338 

the  right  of  the  heir  jEiubject  to  that  of  otiier  If^tees 339 

COSTS,  

general  rule  that  the  testator*a  assets  bear  the  /Costs  of  any 

difficulty  arising  on. the  wiUiu  . .  «>. .,. . .: . .« k 398 

but  questions. as  to  a  fiindf separated  from  the  general  estate  to 

be  borne  by  the  fund  itself. .■.•.. 393 


-  ^^  ^  ^^^  ^^^  unless  the  testator  has  directed  a  conversion  out  and  out 

(j^j^lr/u.  •:?^^-^>%^c^viaee  when. entitled  to  legacies  that  fiiiL  * 
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aod  the  general  estate  is  not  to  bear  costs  occasioned  by  the 

condnct  of  any  of  the  parties. . .  •• 395 

not  given  to  a  legatee  whose  bill  is  dismissed id. 

legatee  coming  in  before  the  Master,  entitled  lo- .  396 

enjoined  from  proceeding  in  othercovrts .*    id. 

liable  to,  for  refusing  to  allow  legacy  duty 413 

when  given  as  between  solicitor  and  client 396 

not  included  in  ''  Mtammtory  espen9et*\ . « . .  -.\ . . . . » 397 

not  lost  by  the  legslee-^  having  been  permitted  to  inspect  the 
accounts i, 39S 

COURT, 

legatees  when  entiUed  to  have  the  testator's  property  paid  into,  319 

COUSINS, 

legacy  to  first  and  second  cousins,  includes  whom 131 

CREDITOR, 

legacy  to,  see  SaHifaction. 

CROSS  REMAINDERS,  < 

gifts  in  the  nature  of,  implied «v ....... .    13 

CROWN, 

entitled  to  the  residue  when  no  next  of  kin 37 

CURRENCY,  see  Payment  Xy^ 

CUSTOM  OP  YORK, 

applies  not  to  an  unbequeathed'residne 38 

DEATH, 

of  legatee,  presuuied  after  a  long  time 381 

DEBT, 

bequest  of,  passes  what « .  % « . . « .  218 

not  the  interest  due 319 

if  the  amount  is  miscalculated  by  the  testator  it  does  not 

4iffect  the  bequest 4 » . : .  303 

when  satisfied  by  a  legacy,  see  Saiisfaeiian, 

passes  not  under  "  stock  in  trade" 330 

may  be  the  subject  of  a  specific  bequest. 30.  35 

now  to  be  paid  before  legacies  out  of  real  assete. ..:.......  369 

but  a  testator  may  glvaa  prefevence  of  legacies  to  debts  .  < .  370 

receipt  of,  when  an  ademption  of  the  bequest. 368 

personal  estate  always  liable  for v^'S45. 

of  the  executor,  15  assets • 317 

executor  may  retain  sufficient  of  the  assets  to  answer  a  con- 
tingent debt. 379 

payment  of  a  debt  not  canying  interest  before  one  tliat  does, 
no  devastavit 319 

'C'-^o;.    ^yU^^  ^^irys*^^  -. -/^^^,-«^, 
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DEBTOR,  Ftage 

legacy  to,  may  be  set  off 318 

evidence  uf  iutention  that  it  should  not  be  demanded,  ad- 
mitted    td. 

DECLARATIONS, 

of  a  testator,  how  fiur  eridenoe • 53. 139 

DELIVERY,  see  Danaiio  Mortii  Cau$d. 

DEMAND, 

when  necessary  to  entitle  a  legatee  to  interest 313, 314 

DEMONSTRATIVE  LEGACY,  see  JbatemaU,  Legacy. 

DESCENDANTS, 

effect  of  a  bequest  to « 107 

a  suflGunently  certain  description  to  create  a  trost 7 

DESCRIPTION  OF  LEGATEES,  see  Legaiee. 

DESIRB, 

creates  a  trust 3.  15 

DEVISEE, 

when  entitled  to  legacies  that  fiul « 338 

DISCHARGE, 

of  demands,  held  not  to  amount  to  a  bequest  of  specific  pro- 
perty   ••  2S8 

DISCRETION, 

legacy  at  the  discretion  of  another,  when  an  absolute  interest,  944 

the  Court  will  not  interfere 6.  93. 137 

discretionary  power  to  give  among  relations,  not  confined  to 
relations  within  the  statute  of  distributions 110 

DISSENTERS, 

bequest  in  favour  of,  good 89 

DIVIDENDS, 

bequest  of,  carries  the  princqiaL 949 

may  be  a  distinct  subject  of  legacy 181 

DONATIO  MORTIS  CAUSA, 

nature  of,  and  in  what  it  differs  from  a  legacy 55 

subject  to  the  legacy  duty 56. 403 

need  not  be  made  in  extremii, 56 

query,  if  it  may  be  made  upon  condition id. 

delivery  of  the  thing  essential 57 

what  constitutes  a  suflEudent  delivery id. 

what  things  may  be  the  subject  of  it 58 

DOUBT, 

«'  not  doubting*'  creates  a  trust 3 

DUTY, 

scale  of  duties  payable  on  legacies .^ 430 
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iprtiat  to  Im  deemed  legacies. 403.  4S7. 43S 

payment  of>  may  be  provided  for  by  the  testator S94 

by  the  Court 41« 

by  whom  to  be  paid S94.  401. 490.  487     ' 

when  pajrable  on  wills  of  testators  abroad 399 

how  payable  on  anniuties 403 

on  bequests  for  purchasing  land 409 

to  be  enjoyed  in  succession 406 

in  satisfiu^ion 411 

in  joint-tenancy 407 

.  subject  to  contingencies 408 

to  a  power  of  appointment,  id. 
on  specific  legacies,  and  property  not  reduced 

into  money 409 

not  payable  on  plate  or  furniture  given  ibr  life 407 

on  legacies  to  a  husband  or  wife 4S6.  433 

to  the  Royal  Family id.     id. 

on  specific  gifts  to  coqx>rations id,     id, 

on  money  left  to  pay  the  duty 409 

to  be  repaid  if  legacy  refunded 419 

improperly  paid 431 

mistakes  in  payment  of,  may  be  rectified 416 

may  be  compounded  for  where  it  requires  time  to  collect  the 

estate 418 

ECCLESIASTICAL  COURT,  see  JuriidktUm. 
EFFECTS, 

bequest  of,  includes  wliat. 309  Xs*^ 

EJECTMENT,  -a<,«-&.'  *^ 

lies  for  a  leasehold  messuage  bequeathed 387  •^^'^ 

^u^^A  BLj^ggx  SON, 

held  entitled  to  a  double  share 110.  N. 

when  considered  as  a  younger  child 1 17 

ELECTION, 

principle  of 185 

what  interests  it  applies  to 193 

infonts 193 

mairied  women 187. 193 

heir  at  law 187 

unless  the  devisor  is  an  infont id. 

or  the  will  is  not  duly  executed id. 

but  must  elect  vdien  a  condition  is  annexed  to  a  le- 
gacy given  to  him 188 

may  come  in  as  a  creditor '. ^ . . . .  190 
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taiaiit  by  cnrteay  not  barred  of  a.  IqgMy  liy:bia  wife  baving 

elected  tq  iake  in  opposition  totfaewiH 198 

the  daim  must  be  deaHy  contradictory  to  the  will 190 

general  wordtr  bow  fiir  sufficient  to  show  the  iitteatiaQ  to  de- 
vise away  the  property ^  .•.....% .  188 

endenoe  when  admissible. • ,  189 

the  party  must  have  a  dear  ioiowledge  of  both  fimds 191 

not  easily  condnded  by  acquiescence id. 

in  a  bequest  of  one  of  several  artides^when  it  lies  with  the 

legatee  to  elect  which *  .j 17 

of  an  executor  legatee ^ S6b 

IMBLBMENTS; 

pass  as  ''atoch  -on  a  fium  *' «.........& 5»1 

BMFOWER, 

does  not  create  a  trust ^ • 6 

ENFANS, 

mean  children  in  a  Ftmidk  will .  b-. 115.  N. 

ENTREAT, 

creates.a  trust ^»., 3 

ERASURE, 

of  legatee's  name : 259 

ESTATE, 

bequest  of,  indndes  all  things  real  and  personal ,.. .  806 

but  passes  not  what  is  the  subject  of  a  power  . . .  909 
and  may  be  confined  to  things  ^u$dem  gemerii. . ,  811 
of  an  estate, &c.  inaparticular  place  will  not  pass 

choses  in  action *••  •• .& ...810 

EVIDENCE, 

when  admissible, 

in  mistakes  in  the  name  or  description  of  a  legatee. . ...   99 

1 1    in  questions  of  accumulative  legades 807 

of  dection 189 

of  satisfiMstion  of  debts  by  l^ades 855 

between  the  executor  and  the  next  of  kin  as 

to  the  residue  ...  i'.i. 4 •«  .ii j..... .   53 

to  rebut  the  presumption  that  a  legacy,  is  adeemed  by  an 

advancement  in  the  testator's  lifetime 865 

not  admissible  to  show  whom  a  testator  meant  by  ''rdations  "111 

nor  that  by  **i»  cMse  of  death**  he  meant  *'ai  the 

death** 885 

nor  that  he  knew  of  tlie  death  of  a  legatee 164 

nor  that  a  servant  should  take  a  legacy  although 
not  living  with  him 188 
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>    northflft  byjippoiafciligadeblxirawcutorhen^ 

tended  to  extinguish  the  debt 817 

nor  that  he  intended  to  exonerate  his  personal 

'  '  '  '        estate ...i w .-346 

•  nor  that  by  'i^childien"  he  meant  illegitinsate 

children , 69 

of  the  testator's  property  not  admissible  in  questions  of  con- 

'  ■        stroction : . : ;.....  199 

a^lo'ifco^fae  intended  to  eaceoafte  a  power. . , 900 

except  in  cases  of  mistake  ••,...  .^. .'.202 

of  the  state  of  the  iaaulj,  admissible. 300 

KXCEtTION, 

shows  the  more  general  idea  of  the  testator.  .,.*:..,« ;« J .' .  913 
beqnests  mider  an  exception  held  not  to  pass  to  the  tenant  ior 

life «47 

legacy  to  an  executor  by  way  of  exception  no  bar  to  his  taking 

the  Residue.. . ..\;- ./ ; .•. 46 

when  an  exception  fiiils  the  original  gift  is  miqualified  ;.«%.« 900 
EXECUTOR;-^-^-**^-^  a.  —  -V  -*.     ^^^    ,  #*-..**^    ^  ^,  ^^  ^   e^^^  ^^ 

entitled  to  the  residue  when  not  bequeathed 36 -^r^—  ^  ^-^-^^ 

when  excluded,  •  ^  ---,  ^J^^ 

by  a  legacy  fiMr  cave  and  pains. .  .;.>. i.  36. 41 

by  being  appointed  executor  m  inut •«..>.   40 

by  a  direetion  lor  re-imbursement  of  his  expenses,  41 

to  keep  aoocounts '.   49 

by  a  legacy  merdy l. ...  .'..\. ..;»...  «>J.  49 

•  •.    by  character  and  situatioif^^^ .....  J  .•<•...»>•  •«•.   48 

by  an  incomplete  residuary  bequest. 50 

when  not, 

by  two  or  more  executors  having  anequal  legacies,  44 
byabequestofarent^dhaige  ...;...-...  ..I. ..  45 

for  life J 46 

upon  condition 47 

by  way  of  exoqption 45 

of  a  revershmai^  interest/ #em&2e.. ..  47 

query,  if  entilted  to  a  li4>8ed  legacy 59 

*  iiiktbf  kin  toot  barred  by  having  legacies 38 

relationship  o^  affords  no  inference  in  his  fevour. ....   44 

evidence  when  admissible 53 

appointmoit  of,  prevents  intestacy 37*  N. 

legacy  to,  he  nrast  prove  the  will 137 

may  employ  a  collector 139 

can  not  retain  fer  his  legacy 379 
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EXECUTOR— coit<tiiii€d.  F^;e 

asaent  of,  necessary  to  a  specific  bequest,  see  Jsient, 

bequest  over  to,  of  no  effect 151.  N. 

debt  due  fh>m,  is  assets,  see  Assets, 

may  pay  a  debt  not  carrying  interest  beibre  one  that  does  . . .  319 

liable  for  not  investing  a  legacy  in  stock id, 

may  take  security  from  a  legatee  to  refimd 379 

nmy  retain  sufficient  of  the  assets  to^psweraeonftigcnt  debt,  id. 

not  answerable  to  legatees  after  a  decree 391 

if  the  payment  of  a  legacy  is  made  to  depend  upon  his  dis- 

*  cretion  the  Court  will  not  oontroul  it 6. 137 

when  legatees  are  oititled  to  have  the  testator's  property 

paid  into  court 318, 319 

what  executors  must  be  sued 389 

EXONERATION 

of  personal  estate,  see  X.aiui.     3^r£^^ 
FAMILY,  -^^^ 

means  the  heir  in  real,  and  next  of  kin  in  personal  estate . .  8. 115 

may  include  a  husband ^ IIS 

FEBiE  COVERTE,  see  Wife. 
FORFEITURE,  see  CoiM/Mm. 
FORTUNE, 

held  to  mean  pecuniary,  not  specific,  legacies 30 

FRAUD, 

in  preventing  the  insertton  of  a  legatee's  name 14 

in  cansmg  a  legacy  to  be  given 101 

FRAUDS,  STATUTE  OF,  see  land. 

restrains  nuncupative  gifts Vi 

FUNDS,  see  Simh. 
FURNITURE, 

what  it  indudes 815 

of  a  house,  passes  not  furniture  bought  for  it  but  not  actually 

removed  to  it 19 

GOODS, 

bequest  of,  what  it  includes 5M 

in  a  parUcular  ptace,  passes  not  chases  in  action  . .  SIO 

not  goods  accidentally  there. . . .  SU 
not  goods  intended  to  be  brought 

there 19 

restrained  to  things  ^usdem  generis 811 

''  an  goods  brought  into  the  house "  passses  cmly 

what  were  there  at  the  date  of  the  will 19 

moiety  of  all  gopds,  passes  only  a  moiety  of  the  sur- 
plus after  debte  paid 814 
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GOODS-^amtinued.                                                                       Page 
"  household  goods,'*  pass  not  things  in  the  way  of  trade 917 

GRANDCHILDREN, 

bequest  to,  may  include  a  great  grandchild 116 

extends  not  to  the  widow  of  a  grandchild. 113 

GREAT  NEPHEW, 

may  take  under  a  bequest  to  a  nephew 116 

GROUND  RENTS, 

bequest  of  ''leasehold  ground-rents  '* 383 

HEIR, 

:  devise  to,  after  the  death  of  A.,  gives  A.  a  life  estate 10 

appointment  of,  equal  to  a  residuary  bequest 30. 38 

how  construed  as  a  word  of  purchase 106 

eldest  son  held  entitled  to  a  double  share 110.  N. 

when  entitled  to  l^acies  that  fail,  see  Conversion. 

HOPING, 

creates  a  trust , 3 

HOTCHPOT, 

doctrine  of,  not  applicable  when  the  next  of  kin  take  the 
residue 38 

HOUSE, 

bequest  of,  passes  what 331 

HOUSEHOLD  STUFF,  see  Furniture,  Goods. 

HUSBAND, 

his  legal  right  restrained,  see  Wife, 

may  release  a  legacy  given  to  his  wife 378 

accountable  for  his  wife's  property 60 

can  not  take  as  next  of  kin,  nor  as  a  relation  to  his  wife  ....  1 13 

legacy  to  by  his  wife,  who  was  not  so  in  reality,  void 101 

can  not  sue  alone  for  a  legacy  to  his  wife «.  391 

and  wife,  take  as  one  person 64 

mutual  will  of,  not  revocable 356 

IGNORANCE, 

a  testator  not  to  be  supposed  ignorant  of  law 308 

nor  of  the  state  of  his  property 199 

ILLEGITIMATE  CHILD,  see  BaOard. 

IMMOVEABLES, 

bequest  of,  includes  what 310 

IMPLICATION, 

when  a  legacy  may  be  implied  if  there  are  no  direct  words  of 
,  gift 3.  10 

IN  CASE  OF,  ~ 

construction  of  these  words 334 

INCOME, 

bequest  of,  passes  the  ca^Htal :  341 

3g 
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INCORPORATION, 

of  a  paper  with  a  will >» 349 

INFANT,  * 

in  ventre  $a  >nere  considered  as  bom 64 

legacy  to,  should  be  paid  into  court 4 27^ 

not  to  be  invested  in  real  secority .  .\  • dtt 

if  invested  in  the  8  per  cents,  he  is  bound  by  the 

rise  or  fiiU  of  the  funds .-. S90 

'  chai^ged  on  land^  when  it  merges S40 

right  of,  to  elect,  suspended  during  minority IftS 

can  not  act  as  executor  .  1 3M 

INHABITANTS, 

bequest  to  the  poor  inhabitantJi  of  a.  parish,  good 90 

INITIAL!^  see  l^ame, 
INTEREST,  .... 

not  due  on  a  legacy  till  the  time  of  payment. 895 

runs  from  that  time  ....••.;.. 996 

or  from  the  end  of  a  year  after  the  testator's  death  if  no  time 

mentioned .■...; .' id. 

intermediate  profits  go  to  the  residuary  legatee 898 

due  on  legacies  out  of  land  from  the  death. of  the  testator. . .  997 
when  due  on  legacies  to  children,  see  Mamtenance. 

for  ^h  and  annuities dW 

on  money  to  be  hud  out  in*  land  and  settled 308 

on  the  produce  of  land  devised  to  be  sold. 301 

on  a  contingent  legacy : i .*.  298 

on  the  residue,  when  bequeathed  so  as  to  be  defeasible  upoB 

a  contingency  ,........;...» .•*....    id. 

due  on  a  specific  legacy  from  the.  testator*a  death 899 

^  or  on  a  legacy  in  satiafiaction. id. 

not  given  on  arrears  of  an  annuity,  or  of  maniteDance id. 

op  interest  rqMrted  due 300 

on  recalling  payment  of  a  legacy 899* 

how  far  a  demand  neoessary  ^ . . , 313>  314 

at  what  rate  allowed .^. .»,. 815 

bequest  of,  when  it  vests  a  l^aey  • 180 

entitles  the  representatives  of  a  kg&M  imaoe- 

diately  on  his  death :i..  .^ ^.....888 

payment  o&  when  an  admission  of  assets V 376 

bequest  of  the  interest  of  property  gives  the  primapal ......  841 

of  a  debt,  passes  not  under  a  bequest  of  the  debt « .^ .  .819 

INTEST.\CY, 

presumed  against , 11 

none  where  an  executor  appointed 37,  N» 

covenant  in  case  a  husband  died  intestate,  bdd  to  mean  a  ge- 
neral intestacy. 38 


INVENTORY,                                                                           Piigc 
to  be  digoed  by  the  tenairt  for  Hfe  of  specific  artidet 993 

INVESTBfENT,  Bte  jfyprvpriatUm. 

tSSVE, 

includes  all  descendants 107" 

bat  may  aaeiai  only  children id. 

when  a  word  of  limitation  or  purchase id. 

beifuest  over  after  a  fiiilare  of,  see  lAmUaiUm. 

ITEM,  construed  a  disjunctive 398 

JEWELS,  bequest  of. ^. 991 

JEWS, 

bequest  for  promoting  the  Jewish  rdigioii;  bad 88 

JOINT-TENANCY, 

takes  place  in  personal  1)equests * 996 

by  words  of  survivorship. ; 999 

JURISDICTICW, 

ecclesiastical  courts  Uie  original  ones  for  recovery  of  legacies,  389 

suits  now  usually  brought  in  equity 384 

action  at  law,  when  it  lies  for  a  legacy. : . .  386 

of  Courts  Baron  in  testamentary  matters. 387 

JUST  ALLOWANCES, 

includes  payment  of  legacies 397 

KINDRED, 

means  those  entitled  under  the  statute Ill 

but ''  next  of  kin**  confined  to  the  nearest  relation. ........   id. 

when  entitled  to  the  residue,  37  i  and  see  Executor, 

bequest  to,  means  kindred  at  what  tipie 178 

KNOWLEDGE, 

of  a  testator  in  regard  to  the  state  of  a  legatee's  fiuni]y,.not 
sufficient  to  alter  the  construction  of  a  bequest ..........  116 

LAND, 

may  pass  by  the  word  legacy 1 

may  be  charged  with  a  legacy 393 

what  amounts  to  a  chaige 394 

devise  for  life,  remainder  over,  charged  with  legacies  to  be 
paid  at  a  certain  time ;  the  charge  not  confined  to  the  re- 
version  s *. 399 

how  tenant  for  life  and  remaindei;-man  to  contribute 339 

devisee  allowed  for  legacies  paid,  althou^  the  devise  had 

been  revoked id. 

devisee  of  land  chai^ged  wiA  legacies  entitied  to  the  benefit  of 

those  that  fiOl .* 338 

legatee  becoming  entitled  to  the  land,  the  diaige  merges. . . .  339 
liaUe  when  once  chaiged,  mto  whosesoever  hands  it  comes. .  340 
discharged  when  it  has  once  borne  the  burden 341 

9Gt 
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LAND — continued.  Page 

will  charging  lands  with  legacies  within  the  statute  of  frauds^  341 
but  when  the  land  is  charged  generally  by  the  will,  legacies  .  . 

may  be  given  by  an  unattested  codicil 342 

unless  the  charge  is  by  its  terms  confined 344 

may  be  made  the  primary  fund  for  the  payment  of  debts  and 

legacies  in  exoneration  of  the  personal  estate .^346. 

as  by  charging  the  real  estate  and  bequeathing  away 

the  personal 349 

by  charging  the  real  estate  with  a  particular  l^acy 

only 352 

by  othfer  expressions 353 

uncertainty  of  the  subject  in  general 349.  357 

the  exemption  fails  by  the  death  of  the  person  for 

whose  benefit  it  was  created 357 

devised  to  be  sold,  considered  as  personalty,  see  Convernon. 

sale  of,  when  decreed  for  payment  of  legacies 330 

LAPSE, 

when  a  legacy  lapses  by  the  death  of  the  legatee  in  the  life- 
time of  the  testator 165 

exceptions  to  the  rule 167 

evidence  not  admissible 164 

query  whether  a  lapsed  legacy  goes  to  the  executor  taking 

the  residue • 52 

avoided  by  a  republication  of  the  will 171 

LEASE, 

created  by  a  recital  in  a  will 2 

bequest  of,  adeemed  by  a  renewal 271 

renewed  by  the  executor,  subject  to  the  original  trusts 319 

LEGACY, 

general  or  pecuniary, 

.  what  is 1 

by  what  words  it  may  be  given id, 

recital^  when  it  amounts  to 2 

by  implication 2. 10 

by  parol 12 

may  be  charged  on  land,  see  Land, 
specific, 

what  is 16 

not  liable  to  abate,  see  Abatement. 

fails  if  the  thing  bequeathed  can  not  be  found 16 

may  consist  of  a  collective  quantity  of  things 18 

effect  of  such  a  bequest id. 

in  a  bequest  of  one  of  several  things,  when  the  choice  is 
in  the  legatee,  or  the  executor 17 
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LEGACY — 8PEC1PIC — eouHnued,  Page 

bequests  of  stocky  when  specific 25 

every  gift  of  land  specific. 29 

gift  of  personal  estate  not  specific  because  combined 

with  a  gift  of  land id. 

nor  because  to  be  laid  out  ibr  a  specific  purpose,  id. 
requires  the  assent  of  the  executor,  see  Asient, 
demonstrative, 

distinguished  fh>m  a  specific  legacy 21 

not  liable  to  abate 370 

the  word  '*  legacy'*  includes  both  specific  and  pecuniary  le- 
gacies    29 

when  given  for  a  false  reason 101 

where  recoverable,  see  Juriidiction. 
USGACY  DUTY,  see  Duty. 
LEGATEE, 

may  take  as  "  devisee" * 1 

who  may  be 60 

must  be  described  with  certainty 89 

exception  in  ftivour  of  charities 90 

gift  to  such  charity  as  the  testator  shall  appoint,  good,  though 

he  appoints  none 91 

uncertain  bequest  good  if  it  can  be  made  certain 94 

legacy  to  A.  or  B id. 

A.  or  his  children -. id. 

when  rightly  named,  and  wrongly  described 96 

rightly  described,  and  wrongly  named id. 

there  must  be  no  other  person  answering  the  description,  97 

evidence — when  admissible 99 

if  the  description  is  the  motive  of  the  bequest,  a  mistake 

renders  it  void 101 

bequest  by  a  wife  to  her  husband,  who  was  not  so  in  teality,    id. 
on  condition  to  marry  a  person  of  a  particular  name,  102 

to  a  married  woman  by  her  maiden  name id.^ 

answering  the  description  at  the  date  of  the  will,  sufiicient . .  104 
not  entitled,  though  within  the  description,  if  the  intention 

appear  otherwise 105 

may  take  under  a  general  description  as  one  of  a  class,  105 ; 
and  see  Cimstruction. 

bom  after  the  date  of  the  will  or  death  of  the  testator 123 

gift  to  the  three  children  of  A.,  who  has  four,  .* 129 

LENGTH  OF  TIME, 

bars  a  legatee  from  ibUowing  the  assets 323 

promise  of  a  devisee  to  pay  a  parol  legacy  not  enforced  after 
nine  years*  forbearance 15 
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LENGTH  OF  TIME— cofi<iii«ed. 

statute  of  limitations  no  bar  to  a  legacy 368 

but  a  legacy  presumed  to  be  paid  after  great  length  of  time. .   id. 

or  by  the  gift  of  a.higer  ^um  by  a  parent. ...    id. 
legatees  not  barred  by  not  coming  int  within  the  time  limited 

by  the  Master's  advertisements 369 

LIFE  INTEREST^    ^  JL^^  ^.^^^.^     •^ 

when  a  legatee  taE^  an  Absolute  or  a  life  interest SS4, 944 

l^;acy  to  A.  while  single  and  no  childj  and  at  her  dc;^  to  B.,  11 

for  the  support  of  children 5M5 

for  life«  with  a  power  of  disposition. 948 

gift  of  a  life  interest  to  a  person  does  not  exdnde  him.  fiom 

taking  a  vested  interest  in  the  remaindfy 106 

annuity  to  A.  for  the  life  of  B.>  when  it  fail^  by  tbp  death  of 

A.  in  the  lifetime  of  B 134 

tehant  for  life  not  entitled  to  a  bonus  on  Bank  stock 306 

of  specific  articles^  must  sign  an  inventory. . . .  993 

may  let  them  out  for  hire. .  948 
in  what  proportion  to  contribute  to  payment  of 

a  legm7 338 

wliether  entitled  to  the  interest  that  aocmes 
during  the  first    year  after  the  testator's 

death .300 

no  equity  between  t^ant  for  life  and  rpmiiiiwU*p,m^  ^^  have 

^^^       property  specifically  bequeathed^  converted ..304 

no  apportionment  between  tenant  for  life  and  remsinderHDMn 

of  dividends^  or  of  an  annuity 306 

construction  of  a  bequ^t  that  legacies  were  not  peyable  till 

after  a  life  interest 5M7 

LIMITATION, 

conditions  in  terms  of  limitation. ..133. 144 

devise  to  A.  <ti^  B.  attains  eighteen,  good  though  B.  dies  und^ 

eighteen 149 

limitation  over  of  a  chattel  after  a  life  interest. 934 

*  dying  without  heirs  .or  issoej  836 

devises  for  accumulation  restrained 836 

bequest  over  on  the  death  of  a  legatee  under  twenty-one,  re- 
strained to  a  death  under  twen^-one  within  the  time  limited 

for  payment  of  the  legacy 160 

LINEN, 

bequest  of ..  .* 919.917 

LONDON, 

lands  in,  may  be  devised  in  iiiortmaia« 88 

wife  or  child  of  a  freeman  talong  under  his  vriU  most  elect,  186. 190 
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LONG  ANNUITIES,  P^ 

bequest  of 199. 220 

given  for  life,  not  to  be  converted  into  d  per  cents ,..  304 

>'^*- MAINTENANCE, 
^  ^-r^-^ii^in  bequests  to  children  interest  given  for  maintenance  from 


^^^^    ^        \        the  testator's  death 306 
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^^^even  to  a  residuary  legatee  when  there  isa  dear  fund  ..• 310 

p^.^^-^«i^^e^^^not  given  except,  in  bequests  by  parents,  or  persons  loco  pa- 

^^-"^  >-*^-  rentU ;.,; 307 

jJ^     ^j'   allowed  in  other  casea  where  all  the  legatees  are  equally  ints- 

/      d^^^    lested.. .w i.... w. 308 

^  ^^rn.  ^^  ^  AQ  intention  to  give  maintenanee  can  be  inferred 31P 

m^^J^  ^h^  pipindpal  not  to  be  broken  in  upoa  ..  .4  .ii. ,, ,...  311 

.^^.^•^p^m^j-    *^^^®d  fo'  ^^^  P"^  •  • ' ^ • *  •  •  ^1^ 

^^^^^^^  ^^  wife's  separate  estate  not  taken  into  consideration. ; td. 

l^B^acy  tp  a  woman  for  maintananee  of  her^j^dBPn.^^^,ai|p'>  _>s^^f;^-<^^ 

^  ditional :.........' ^ XiSL'^'^'^^'^^' 

MABBIA<5B,  :£^yZ./i, 

of  a  legatee  with  the  testator,  no  revocation  of  the  bequest . .  259  '-^U^^  '^^^V^  ^** 
presents  to  a  woman  ia  contemplation  of,  not  recoverable ...  318  '^'^  -^f^'  ^-r. 
legacy  to  A.,  when  married,  conditional . , 136  -^^    '^"^  "^ 
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towards  his  marriage,  not 141 1'^'"*^'   /        •'- 

conditions  against  marriage,  see  Coadiiiofk     Ab^«  <^#,  ^       ^    ' 


MARRIED  WOMAN,  see  W^e. 
MABJSHALLING  ASSETS, 

principle  of «. . . .  .^ « 357 

legatees  entitled  to  marshal  against  the  heir 358 

but  not  as  against  a  devjaeev .^  . .  359 

nor  against  an  heir. devisee  in  fise  . ., 360 

wife  entitled  in  regard*to  her  paraphernalia 359 

vendor's  lien  a  sufficient  charge  for  marshalling 360 

.  .    assets  not.  marshalled  to  vest  a  legacy  ..  ».k .....361,362 

in  fovour  of  a  charity 363 

MK>ALS, 

bequest  of : 22 1 

MBRGER, 

principle  of 339 

^     hi  equity  a  question  of  circumstancesr.  ...................   \A. 

MISTAKE, 

in  name  or  description  of  a  legatee,  96 :  and  see  Legatee,  Name. 

in  describing  the  property  bequeathed 202 

{n  revoking  a  legacy 257 

incamctiog  mJitakcB  there  moal  be  some  guide  to  direct  the 

court ....204 

MONBT, 

bequest  oi^  will  not  pass  stock 217 
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MO^EY-— continued.                                                                 ^  Plige 
may  be  the  subject  of  a  specific  bequest 80 

MONTHS, 

mean  calendar  mouths  in  perfbrmanoe  of  conditions 161 

MORTMAIN,  see  Charity. 

MOVEABLES, 

bequest  of,  includes  what ^  ..%..• .  810 

NAME, 

mistake  in,  or  repetition  of,  corrected 96,  97 

initials,  or  blank  for  Christian  name,  supfdied 100 

but  a  blank  left  for  the  name  altogether  renders  the  legacy 

void 89. 100 

evidence  when  admissible 99 

assuming  a  name  not  sufficient  in  a  bequest  on  condition  to 

marry  a  person  of  a  particular  name 108 

act  of  parliament  giving  a  new  name  does  not  take  iiway  the 

former  one 108 

query,  whether  a  woman's  name  is  extinguished  by  marriage,  108 

NATIONAL  DEBT, 

bequest  in  exoneration  of 877 

NATURAL  CHILD,  see  Bastard. 

NEPHEW, 

bequest  to,  voihy  include  a  great  nephew 116 

NEXT  OF  KIN,  see  Kindred. 

NOTICE, 

legatee  not  entitled  to  notice  of  a  condition «...  168 

NUNCUPATIVE  LEGACIES, 

restrained  by  the  statute  of  frauds 18 

but  parol  gifts  sometimes  good 14 

how  far  a  written  will  may  be  altered  by  parol 13, 14 

OFFICERS, 

not  taking  certain  oaths,  incapable  of  a  legilcy 78 

OR, 

construed  "  and  •* 94.154.883 

legacy  to  A.  or  B.. 94 

of  SOOl.  or  40OL  i|  year 808 

OUTLAWRY, 

not  a  forfeiture  of  a  legacy 133.  N. 

PAPISTS, 

persons  sent  abroad  to  be  educated  as,  incapable  of  legacies. .  71 

PARAPHERNALIA, 

not  devisable  by  the  husband ^ 359 

if  taken  by  the  creditors,  it  entitles  the  wife  to  have  the  assets 
marshalled 359 

PARISH, 

bequest  to,  how  construed  . .  • » * , , , 877 
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PARTIES,  Page 

who  must  be  in  soils  for  legacies 388,  et  teq. 

executors  not  pro?ing 389 

residuary  legatees 390 

Attorney  General 391 

husband  and  wife id, 

PAWN, 

thing  in  pawn  bequeathed,  the  executor  must  redeem  it   ....   17 
how  fiir  the  testator's  pawning  the  thing  bequeathed  is  a  re- 
vocation of  the  bequest 207 

PAYMENT, 

to  whom  legacies  are  to  be  paid  when  given  to  infiemts,  &c.. .  277 
l/^gaeiea  in  general  to  be  paid  at  the  end  of  a  year  after  the 

testator's  death 285. 

but  the  executor  may  pay  them  sooner  if  he  chooses  ....  297.  N. 
representatives  of  a  legatee  entitled  only  at  the  time. he  him- 
self would  have  been,  if  living 288 

l^atee  o^er  entitled  immediately id. 

legacy  payable  at  a  future  time  may  be  appropriated  and  se- 
cured    id. 

legacies  presumed  to  be  paid  after  great  length  of  time 368 

or  under  circumstances  between 

parent  and  child id. 

to  be  paid  in  the  currency  of  the  country  where  the 

will  is  made 293 

if  charged  on  land,  a  sale  decreed 330 

of  a  legiusy,  ordered  before  a  report  of  debts 381 

on  motion  by  consent 390 

on  giving  security  to  refund,  notwithstand- 
ing an  iqppefd 381 

on  thepresumed  death  of  a  legatee id. 

testator's  property  to  be  paid  into  court,  when 318 

PLATE, 

will  pass  as  "  fomiture  '• ^ . .  216 

a  watch  will  not  pass  as  ''plate  " 221 

POOR, 

legacy  to  "  the  poor,**  good 90 

to  whom  to  be  paid 277 

bequest  to  poor  relations,  how  construed .  109 

PORTION, 

when  satisfied  by  a  legacy • 248. 254 

legacy  as  a  portion  when  revoked  by  an  advancement  in  the 
testator's  lifetime,  see  Ademptum. 
POSTHUMOUS  CHILD, 

legacy  to  a  '^posthumous  daughter"  good,  though  bora  in  the 
test4itor's  lifetime 104 
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POSTHUMOUS  CHILD— contbmed.  V^$gt 

entkied.  to  intemt  ooly  fionirUA  birth 896 

FOWER, 

difficulty  of  distingiuahing  between  ft.pow0r  anda  trast 6 

.  legacy  to  A.  to  be  diqmaed  of  as  the  leatator  ahall  appwnt,  is 

a  ^ft  to  A.  himself^  i£the  testator,  does  aot  appoint 9 

of  appointment^  does  not  prevent  the  vesting  of  a  legacy^llO.  188 

.  of  disposition^  when  it  givea.theabsoluta  property 848 

not  executed  by  a. bequest  of '^estate  jand  effecto*' ..809 

. .  amount,  of  property  not  evidence  how  £ur  a  testator  intended 

to  execute  a  power • 800 

to  ehaige  an  iestaAe  wilh^a  aum  of  BNoey,  if  executed  by  will 

the  money  is  aasete  to  pay  debts .'345 

PRESENTS^ 

^marnageinnsenlsflDtreooverable 318 

PREisUMPTION, . 

intestacy. presumed  against •  .^ 11 

legacy  presumed  to  be  paid»  tee  I^ugiiik  of  Ttee. 
executor  paying  one  legacy  presumed  to  have  assets  fim  pay- 
ing the  rest 3T8 

legatee  when  presumed  to  be^dead .381 

priority; 

none  among,  l^tees,  371;  and  see  Abatement. 
PROBATE, 

not  conclusive  of  an  instrument  being  tesfeameittary 805.  N. 

PROFITS, 

devise  of  the  profits  of  property. a.  devise' ofi^the'-proparty 

itself. <;......•..•... 848. 330 

PROMISE, 

of  executor  or  devisee  to  pliy  alegacy  sot  inserted  in  the  will, 

enforced.  • • « • 14 

PROMISSORY  NOTE, 

may  amount  to  a  l^acy • 9 

PURPOSE, 

legacy  given  for  a  specific  purpose,  not  specific. ...........  89 

nor  conditional 141 

REAL  ESTATE^  see  Land. 
RECITAL, 

how  fiur  it  amounta  to  a  gift. « «•«..,     8 

RECEIPT, 

to  be  taken  on  paying  a  legacy.. •.  .«•• .;•.>>.«»  413 

legatee  not  barred;  by-being  witness  toarnaoeipt  on.the^pay^ 

ment  of  his  legacy  to  another • 369 

RECEIVER, 

gimnted^  pending  Ittlgatfoo  te^ibiKjeodeaiaitieal  court «38S 

.  .  when  granted  against  an  executor ....« id. 
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REC£IV£R--conHiiii€d.  F^S« 

ordem)  to  pay  a  legacy  bdbra  report  im  adminienof  hmoU.  .381 

RECOMMEND, 

creates  a  tout -.*vv:*i '....,. •  •     3 


therefore  a  lq;acy  to  ^itkmj  iniikn'reeammendatUm  tolayaat 

the  money  in  land,  void • 78 

REFUNDING, 

legatees  when  liable  to  reAind  to  others .  • . , • . . . :  378 

tocreditors 380 

legacy  sometimes  paid  on  secority  to  refund. 381 

RELATIONS, 

bequest  to,  confined  to  those  entitled  under  the  statute  of  dis- 
tribution  ., , ...  ..108 

"  poor  **  relations  construed  the  same ,.•..«..   id. 

the  term  confined  or  eactended  according,  to  the  apfwient  in- 
tention   * 110 

the  statute  no  guide  where  a  discretionary  power  qf.  selecting 
objects  ia  given  to  another id. 

evidence  how  fitr  allowable Ill 

include  not  relations  by  affinity • 112 

bequest  to,  vests  in  those  whp  are  so  at  the  testator's  death,  178 
RELEASE, 

legacy  may  amount  to • . « , .  318 

condition  to  release  all  claims 139 

REMAINDER,  see  Lt/e  Jniereit,  Umtatum.  \ 

RENEWAL, 

of  a  lease,  an  ademption  of  a  pveviaus  bequest  of  it.  • 971 

executor  renewing  a  lease,  stiU  a  trustee 319 

REMOVAL,  see  JdempHon.  ^-5 — ^Xi^    ^^^^^ /-^"^  -^ .-^  ^ ^^  ^   ' 
RENTS  AND  PROFITS,  ^x>^  >-  -^--^  ^/'^  ^ac^^/^a.^ 

devise  of,  carries  the  land. 33o/.^^-^'^?r^ 

REPETITION,  see  ^fccumtOatiiw  L^acies.  Ju^.^.r-r,^^  ^  /^ 


REPRESENTATIVES,  V^<-0^^  -^^ 

bequest  to,  how  oonstnied ^^^^7  "^^^^^ 

REQUEST,  iZZ  ^  aC, 

creates  a  trust 3^^  ^/j^^  ^^  ^, 

RESIDUE,  ^/j^^As.^ 

includes  every  thing  not  disposed  of  at  the  testetor's  dei^  . ,  30  j^  ^'TZ'^ 

property  that  be  was  not  awam  he  possessed ^^a^  y^.^^^ 

not  property  to  which  he  had  no  title  at  his  death. . .  32  ^>tL>^^2^i>^^^^jL 

not  what  has  once  been  given  away  as  residue ^^'^HT'/^'^^^^ 

mvf  be  confined  to  paitienlar  parts  of  the  estate ^^^^"i^^^^^^*^^ 

when  it  goes  to  the  executor  or  next  of  kin,  see  Executor.  ^  ^/^*^  ^^*C>^/ki 

residuary  dause  does  not  amount  to  a  bequest  over>. 160  ^ '  ^^Jfy  «-* 


but  a  diractiott  to  sink ittlo^ the  residue: doe4*^^...»*. t(l.«/i^«^  ys,M 
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RETAINER,  Page 

executor  legatee  can  not  retain  for  his  legaqr 3^9 

may  retain  sufficient  of  the  assets  to  answer  a  contin- 
gent debt 379 

REVERSION, 

legacy  charged  on,  carries  interest  from  the  death  of  the 

testator «97 

decreed  to  be  sold  for  payment  of  legacies 331 

reversioner  allowed  to  cut  timber  for  payment  of  a  legacy . . .  332 
REVOCATION, 

will,  always  revocable 256 

cancellation,  with  a  pencil  sufficient 25S 

of  a  devise  of  freehold,  held  no  revocation  of  leasehold  devised 

with  it 257 

of  the  appointment  of  executor,  revokes  a  legacy  given  to  him, 258 
of  a  devise  of  real  and  personal  estate  by  an  unattested  codicil,  id, 

legacy  revoked  for  a  false  reason,  is  still  good id, 

by  one  codicil,  not  set  up  by  a  second 259 

by  a  subsequent  bequest  of  the  same  thing  to 

another 260 

by  advancement,  see  Ademption, 

notwithstanding  a  mistake  in  the  amount 258 

marriage  with  a  legatee  no  revocation 259 

devisee  allowed  for  legacies  paid  although  the  will  had  been 

revoked - 332 

,  ^/us4L^  A  y^^*'^*^  of  a  legacy  charged  on  land,  good,  though  not  executed  ac- 

f.^^^.^.  cording  to  the  stotute  of  frauds 342 

SACRAMENT, 

persons  not  taking,  incapable  of  a  legacy 72 

SAILORS,  ^ 

wills  df,  not  within  the  statute  of  frauds 14 

SALE, 

of  land,  when  decreed  for  payment  of  legacies 330 

authorized  if  the  legacy  is  to  be  paid  out  of  the  rents  and  profits,  id. 
land  devised  to  be  sold,  see  Convernon, 
_^   ^  SATISFACTION, 

legacy  to  a  creditor,  a  satisfaction  of  the  debt 248 

*  rule  not  applicable, 

to  a  debt  contracted  afier  the  date  of  the  will 249 

due  on  a  running  account 250 

on  a  bill  of  exchange id. 

greater  than  tbe  legacy id. 

not  ejmdem  generis 252 

to  a  bequest  of  the  residue 253 

where  there  is  a  direction  to  pay  debts  and  legacies  ....  249 
small  circumstances  vary  the  rule id. 

* 
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SATISFACTION— con<tfi«€d.  '  Page 

except  as  between  parent  and  child. 254 

evidence  admissible. 855 

advancement  by  a  testator  in  bis  lifetime,  see  Jdempdon, 
SCRIPTURES, 

persons  denying  their  divine  authority  incapable  of  a  legacy. .    71 
SECURITY,  see  Jppropriatum. 
.      SEPARATE  USE,  see  Wife. 
SERVANTS,. 

bequest  to,  includes  whom 181 

evidence  how  far  admissible 189 

bequest  to  a  specified  number  of  servants  living  with  the  testa- 
^  tor  at  his  death  may  include  more  than  that  number. .  129,  ISO 

\U^,^^  SET  OFF, 

legacy  to  a  debtor  may  be  set  off  against  the  debt SIS 

^rjjj^^f^     ^  ^^  ^^®  ^^  *  debtor  may  be  set  off. 277 

«y^^  executor  can  not  set  off  a  debt  due  to  himself  from  the  l^atee 

^^  ^^'   in  a  suit  by  the  assignee  of  the  legacy 818 

^^^^  SHILLING, 

r  ^^kJ\  bequest  of,  its  effect  in  barring  the  next  of  kin 39 

SLAVE, 

capable  of  a  legacy 60 

SOLDIERS. 

wills  of,  not  within  the  statute  of  frauds 14 

SPECIFIC  LEGACY,  see  Legaoj, 
STIRPES, 

when  legatees  take  per  itirpea  or  per  capUa 122 

STOCK, 

bequest  of,  when  specific  or  not 25,  et  seq, 

is  a  direction  to  the  executor  to  purchase 17 

entitles  tlie  legatee,  in  case  of  mistake,  to  that 

stock  which  the  testator  really  had 202 

of  the  interest  and  dividends,  passes  the  principal . .  .242 

of  Long  Annuities  stock,  passes  what 220 

passes  not  as  "  money** 217 

when  a  legatee  must  abide  by  the  rise  or  fidl  in 290 

annuitant  held  not  bound  by  an  alteration  in,  by  act  of  Par« 

liament .' , 291 

three  per  cents,  the  stock  adopted  by  the  Court 292 

not  to  be  diminished  if  a  l^acy  is  payable  out  of  it 298 

Bonk  of  England  can  not  look  beyond  the  legal  title  to 364 

testator  transferrmg  stock  into  his  own  name  no  ademption 

of  a  previous  bequest  of  it 267 

executor  held  answerable  for  not  investing  a  legacy  in 319 

STOCK  IN  TRADE,          .     \   i_      *    ir  •    i  ^        u  ^  ««^ 

LIVE  AND  DEAD  STOCK,  I   *^^^*  ^^'  "^'"^^  ^*^^ ^ 


•         I 
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SUBSTITUTION,  Kgt 

sdbstiiated  l^gacws  or  legatees  flobject  to  the  asaie^eoiidltioiis 

as  the  origimd  ones.-.*. .  148. 16B 

legacies  bjr  codicil,  when  intended  ib  siriistitiitbn  only  of 

those  in  the  will 9M 

SUPERSITriOUS'  USES, 

bequests  to,  void 87 

distinction  between  superstitious  and  mirtaken  charitaUe  uses,  id. 
SURVIVORSHIP, 

in  the  nature  of  cross  remainders,  when  implied  .  • 18 

of  accrued  shares 144.933 

creates  a  joint-tenancy,  when 839 

**  fttrvteort "  construed  "  others'* 185. 841 

bequest  to  children,  or  nidi  of  them  at  MU  he  Unring,  &c. . .  .188 
TENANCY  IN  COMMON, 

by  what  words  created 827 

TENANT  FOR  LIFE,  see  lAfe  Interest. 
TESTAMENT, 

deed  to  take  effect  at  a  testator's  death  held  a  "  teitamenttny 

ifutrumeni** 408 

appointment  of  an  executor  sufficient  to  make  a  testament. . .  37 
probate  not  conclusive  of  an  instrument  being  testamentary,  805  J<^. 
"  testamentary  expenses'*  do  not  include  the  costs  of  a  suit . .  397 
THINGS, 

''  other  things*'  general  effect  of  these  words  restrained 818 

TIMBER, 

allowed  to  be  cut  by  the  reversioner  for  payment  of  a  kgaoy,  338 
TRAITOR, 

incapable  of  a  legacy 70 

TRINITY, 

persons  denying,  now  capable  of  a  legacy 78 

TROVER, 

Ues  for  a  specific  legacy 387 

TRUST, 

the  words  "  desire,  request,**  Sec.  create  a  trust 'JL-^^ 

difficulty  of  distinguishing  between  a  power  and  a  trust 6 

certainty  of  description  as  to  the  prc^rty,  requisite 4 

as  to  the  persons 7 

distinction  between  express  and  constructive  trusts  for  an  in<- 

definite  purpose 8 

legacy  to  A.  to  be  disposed  of  as  the  testator  shall  appoint,  is 
an  absolute,  interest  in  A.,  if  the  testator  does  not  appoint,    9 
TRUSTEE, 

consent  of,  to  a  marriage,  see  Condition. 

allowed  to  employ  a  collector 139 
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UNCBBTAINTF, 

in  the  dcacriptioD  of  legatees. ,.■ .;  89 

of  the  property  beqiiMttted  . .    SOO 

from  had  writUg,  a  qaestkm  fiw  a  jsry. ..  l; SOS 

conatniction  given,  if  possible,  to  vacertiia  danaes .... ;. W.  301 

evidence,  when  admiasIUe , . . . .  99 

UNMARRIED, 

means  never  having  been  matried i SS8 

UTENSILS, 

will  not  pass  plate,  oar  Jewels i  317 

'  .$%»«:-  VESTED  LEGACIES, 

C  ««-^         l<S<^y  "pofiMe"  ontof  personal  estate  at  a  ftitui*  time.. ..  172 

^  ^^^  TBSl  estate ....176 

y  ^  j^-^^i^-  to  ^^  g,,  Ujp^  remainder  to  anrthw 175 

\£^j£..^,^:x..  altbou^  the  remainder  depends  i^iod  a 

contingency 176 

to  "  heirs,"  "  relations,"  Stc.,  vests  at  what  time  ....  178 

^ving  the  interest  of  a  personal  legacy  vests  k,,  ...i 180 

no  obtjeotton  to  a  legacy  being  vested,  that  it  is  liable  to  be 

devested .' 181 

where  there  is  a  gift  over  if  the  legnce  die  before  receiving 

his  l^acy 183 

gift  over  to  survivors,  may  vest  in  those  who  do  not  snrvive. .  181 
legacy  may  be  vested  so  as  to  go  to  the  children  of  a  legatee, 

but  not  to  other  representatives  in  dcfaak  of  cltildreo 183 

VOID  LEGACY, 

bill  into  tbe'residae -..   31 

charged  on  the  real  estate,  when  it  goes  to  tbe  hdr  or  devisee,  S38 
WATCH, 

passes  not  as  "jewels"  or  "fdate" 331 

WIFE, 

devise  to  the  hdr  after  her  death,  gives  her  a  life  estate 10 

but  a  legacy  to  A.,  and  after  the  death  of  him  and  bis  wife  to 

his  children,  gives  her  no  estate II 

executrix,  not  entitled  to  the  reudoe  more  than  a  stnu^er. . .    44 

not  barred  of  her  distributive  share 38. 44 

may  take  by  the  will  of  ber  husband 60 

legacy  to,  refers  to  the  wife  at  the  date  of  tbe  will 104 

may  take  property  independent  of  her  hosband 60 

her  right  to  a  l^acy  survives  to  her* 63 

whet  words  create  a  separate  estate 60 

■  Since  the  flnt  part  of  thfsn  ihsots  veat  to  tbe  prtas  •  n^ort  of  ■  CMe  lu«  been 
pnUUbed,  to  vUeh  it  mi  held,  that  a  decree  for  ait  acemau,  on  a  aolt  by  a  biubsiHl 
and  wife  for  a  legacj  giren  to  her,  doe*  not  dia^polat  her  right  by  anrrlvonAlp  ;  and 
the  Lord  Chief  Baros  •eemed  to  tUnfc,  that  evM  a  dewM  for  pfmaU  wnid  wK 
hsnthateSMt.    Adamo.Lsvnder,  1  ll't3el.&r.4I. 
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WIFE— con^tfttMd.  Page 

inteation  of  the  testator  nmsl  be  dear 61 

legacy  to,  may  be  paid  to  her  husband 277 

or  set  off  against  his  debt id, 

her  right,  to  a  pTovision  otit  of  a  legacy  given  to  her 27B 

-extends  to  all  claiming  under  the  husband 280 

waved  by  her  consent  in  court 281 

extends  to  her  chOdren 284 

to  what  proportion  of  the  property 285 

can  not  tidce  under  a  bequest  to  rehitioos  or  next  of  kin 112 

condition  against  her  marrying  again,  good 150 

against  living  with  her  husband,  void 133 

presents  to  an  intended  wife  not  recoverable 318 

can  not  sue  alone  for  a  legacy 391 

WILL,  see  Tegtatnent, 
WINBS,  see  CoruumpHon, 
WITNESS, 

legacies  to^  witnesses  of  wills,  void 72 

legatee  not  barred  by  being  witness  to  a  receipt  given  on  pay- 
ment of  his  legacy  to  another *.../.  359 

Ecclesiastical  Court,  when  prohibited  for*  requiring  two  wit- 
nesses  384 

WORDS,  see  Construction. 
WRITING, 

illegible  writing  in  a  will  a  question  for  a  jury. . .  .<* 202 

YORK, 

custom  of,  not  ap]ilicable  when  the  next  of  kin  take  the  residue,  38 
YOUNGER  CHILDREN,  see  Children. 
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